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REPORTS  OF  CASES 

nniBKINXD  Dff 

THE  DISTRICT  COURTS    OF  APPEAL 

ov 


STATE  OF  CALIFORNIA. 


[Ot.  Ka.  2885.    Seeond  Appellate  District,  Diyision  Two.— April   28, 

1919.] 

JULIA  P.   WARDEN,   Appellant,  v.   BITTLESON  LAW 
AND  COLLECTION  AGENCY  et  al.,  Respondents. 

[1]  Stbkbt  Law — ^Redemption  fbom  Sale — Duration  of  Right. — The 
right  of  redemption  from  a  tax  sale,  or  from  a  sale  under  the  Street 
Improrement  Act,  eontinues  in  the  owner  indefinitely  until  notice 
of  redemption  is  given  and  a  deed  executed  in  accordance  with  the 
proTinons  of  the  statute. 

[2]  Id. — ^NoncE  or  Redemption — ^Personal  Service. — The  service  of 
notice  of  redemption  upon  the  owner,  as  provided  hj  section  17  of 
the  Street  Improvement  Act  (Stats.  1909,  p.  1051),  means  personal 
senriee. 

[3]  Id. — Briot  Oomfliance  With  Statute  Essential — Want  of  In- 
JX7BT  Immaterial. — Assessments  for  street  improvements,  like  tax 
proeeedingB,  are  in  itwitum,  and  where  the  statute  prescribes  the 
notice  which  is  to  divest  the  owner  of  his  title,  that  notice  must  be 
given.  It  is  never  a  question  whether,  by  reason  of  some  omission, 
the  owner  has  been  injured  or  misled,  but  whether  there  has  been 
a  compliance  with  everything  the  law  makes  a  condition  precedent 
to  the  right  to  a  deed, 

[4]  L). — ^LikNDs  Held  in  Oo-ownership  —  Assessment  and  Sals. — 
Under  the  Street  Improvement  Act  the  undivided  interest  of  each 
co-owner  is  neither  assessed  nor  sold  separately,  but  each  parcel  of 
land  if  assessed  and  sold  in  solido. 

[6]  Id. — ^RisxMPnoN  st  Tenant  in  Oommon. — A  redemption  by  a  ten- 
ant in  common  is  a  redemption  of  the  entire  estate,  and  not  merely 
of  his  undivided  interest,  though  he  doubtless  would  have  a  claim 
41  CaL  App.— 1  (1) 
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STATE  OF  CALIFORNIA. 


[Gly.   KOb  2885.    Second  Appellate  DiBtrict,  Diyision  Two.— April  28, 

1919.] 

JULIA  p.  WARDEN,   Appellant,  v.   BITTLESON  LAW 
AND  COLLECTION  AGENCY  et  al.,  Respondents. 

[1]  8TBXKF  Law — ^Bedemption  fbom  Sale — Duration  of  Right. — The 
right  of  redenLption  from  a  tax  sale,  or  from  a  sale  under  the  Street 
Improrement  Aet,  continues  in  the  owner  indefinitely  until  notice 
of  redemption  is  given  and  a  deed  executed  in  accordance  with  the 
proyiflioni  of  the  statute. 

[2]  Id. — ^Notice  or  Redemption — ^Personal  Sebvice. — The  service  of 
notice  of  redemption  upon  the  owner,  as  provided  \>j  section  17  of 
the  Street  Improvement  Act  (Stats.  1909,  p.  1051) i  means  personal 
serriee. 

[S]  Id.— SraiOT  Oompliance  With  Statute  Bbsentiai/— Want  of  In- 
jury Ihicateeial. — Assessments  for  street  improvements,  like  tax 
proceedings,  are  in  invitvm,  and  where  the  statute  prescribes  the 
notice  which  is  to  divest  the  owner  of  his  title,  that  notice  must  be 
given.  It  is  never  a  question  whether,  \>j  reason  of  some  omission, 
the  owner  has  been  injured  or  misled,  but  whether  there  has  been 
a  compliance  with  everything  the  law  makes  a  condition  precedent 
to  the  right  to  a  deed. 

[4]  lb. — Lands  Held  in  Oo-ownership  —  Assessment  and  Sals. — 
Under  the  Street  Improvement  Act  the  undivided  interest  of  each 
eo^wner  is  neither  assessed  nor  sold  separately,  but  each  parcel  of 
land  if  assessed  and  sold  in  solido. 

[6]  Id. — BiSEMPTiON  BT  Tenant  in  Oommon. — A  redemption  by  a  ten- 
ant in  eonunon  is  a  redemption  of  the  entire  estate,  and  not  merely 
of  his  undivided  interest,  though  he  doubtless  would  have  a  claim 
41  CaL  App.— 1  (1) 
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1919.] 

JULIA  P.  WARDEN,   Appellant,  v.   BITTLESON  LAW 
AND  COLLECTION  AGENCY  et  al.,  Respondents. 

[1]  Stbxkf  Law — ^Bedbmption  fbom  Sale — Duration  of  Right. — The 
riglit  of  redemption  from  a  tax  sale,  or  from  a  sale  under  the  Street 
Improrement  Aet,  continues  in  the  owner  indefinitely  until  notice 
of  redemption  is  given  and  a  deed  executed  in  accordance  with  the 
proTiAom  of  the  statute. 

[2]  Id. — ^Nonci  or  Redemption — ^Personal  SxayiCE. — The  service  of 
notice  of  redemption  upon  the  owner,  as  provided  by  section  17  of 
the  Street  Improvement  Act  (Stats.  1909,  p.  1051),  means  personal 
■erriee. 

[S]  Id.^^rict  Oomfuance  With  Statute  Essential — Want  of  In- 
jury IidCATSRiAL. — Assessments  for  street  improvements,  like  tax 
proceedings,  are  in  inviium,  and  where  the  statute  prescribes  the 
notice  which  is  to  divest  the  owner  of  his  title,  that  notice  must  be 
given.  It  is  never  a  question  whether,  by  reason  of  some  omission, 
the  owner  has  been  injured  or  misled,  but  whether  there  has  been 
a  compliance  with  everything  the  law  makes  a  condition  precedent 
to  the  right  to  a  deed. 

[4]  Id. — Lands  Held  in  Oo-ownership  —  Assssshsnt  and  Sals. — 
Under  the  Street  Improvement  Act  the  undivided  interest  of  each 
eo-owner  is  neither  assessed  nor  sold  separately,  but  each  parcel  of 
land  is  assessed  and  sold  in  solido. 

[6]  Id. — Bedemption  bt  Tenant  in  Common. — A  redemption  by  a  ten- 
ant in  common  is  a  redemption  of  the  entire  estate,  and  not  merely 
of  his  undivided  interest,  though  he  doubtless  would  have  a  claim 
41  CaL  App,— 1  (1) 
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JULIA  P.  WARDEN,   Appellant,  v.   BITTLESON  LAW 
AND  COLLECTION  AGENCY  et  al.,  Respondents. 

fl]  Stbbbt  Law — ^Redemption  fbom  Sale — Duration  of  Right. — The 
right  of  redemption  from  a  tax  sale,  or  frtmi  a  sale  under  the  Street 
Improrement  Act;  continues  in  the  owner  indefinitely  until  notice 
of  redemption  is  given  and  a  deed  executed  in  accordance  with  the 
pToviflions  of  the  statute. 

[2]  Iix — ^Noncs  or  Redemption — ^Personal  Service. — The  service  of 
Botiee  of  redemption  upon  the  owner,  as  provided  hj  section  17  of 
the  Street  Improvement  Act  (Stats.  1909,  p.  1051),  means  personal 
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jury Immaterial. — ^Assessments  for  street  Improvements,  like  tax 
proceedings,  are  in  invitum,  and  where  the  statute  prescribes  the 
notice  which  is  to  divest  the  owner  of  his  title,  that  notice  must  be 
given.  It  is  never  a  question  whether,  hj  reason  of  some  omission, 
the  owner  has  been  injured  or  misled,  but  whether  there  has  been 
a  compliance  with  everything  the  law  makes  a  condition  precedent 
to  the  right  to  a  deed, 

[4]  Id. — liAxnm  Held  in  Oo-ownership  —  Assessment  and  Sale. — 
Under  the  Street  Improvement  Act  the  undivided  interest  of  each 
eo-owner  is  neither  assessed  nor  sold  separately,  but  each  parcel  of 
land  is  assessed  and  sold  in  solido. 

[6]  Id. — ^RiSEMPTiON  BT  Tenant  in  Common. — A  redemption  by  a  ten- 
ant in  common  is  a  redemption  of  the  entire  estate,  and  not  merely 
of  his  undivided  interest,  though  he  doubtless  would  have  a  claim 
41  CaL  App.— 1  (1) 
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celed  and  terminated  by  mutual  consent  of  all  the  parties 
thereto  was  the  ultimate  fact.  {Weidenmueller  v.  Steams 
etc.  Co.,  128  Cal.  626,  [61  Pac.  374].)  The  court  further 
found  that  the  plaintiffs  were  not  damaged  and  that  the  de- 
fendant was  not  damaged. 

Upon  all  the  findings  the  court  concluded  the  plaintiffs 
were  not  entitled  to  take  anything  by  their  action ;  that  the 
defendant  was  not  entitled  to  take  anything  by  his  cross- 
complaint,  and  the  defendant  was  entitled  to  costs.  Judgment 
was  rendered  accordingly.  The  judgment  and  conclusions 
of  law  are  supported  by  the  findings.  They  were  sufficient 
and  within  the  issues. 

The  judgment  is  affirmed. 

LangdoUy  P.  J.,  and  Haven,  J.,  concurred. 


[Civ.  No.  2639.    First  Appellate  District,  Division  Two.—April  29, 1919.] 

0.  E.  TREMBLE,  Plaintiff  and  Respondent,  v.  G.  B. 
TUMAN,  Defendant  and  Respondent;  UNITED 
STATES  FIDELITY  AND  GUARANTY  COM- 
PANY, Defendant  and  Appellant. 

[1]  BunDTNO  Contracts — Abandonment  of  Work — Determinatioh  or 
Jury  —  SupnciENcnr  of  Evidence. — In  this  action  by  the  owner 
against  the  conttactor  and  his  surety  for  damages  for  breach  of  a 
bnilding  contract,  the  determination  of  tiie  jury  npon  the  issue 
as  to  the  abandonment  of  the  work  by  the  contractor  was  supported 
by  ample  evidence. 

[2]  Id. — What  Oonstitutbs  Abandonment. — ^In  law,  the  word  "aban- 
donment" does  not  necessarily  imply  a  willful  or  culpable  disregard 
of  the  eontractor's  obligations.  It  may,  as  in  this  case,  be  applied 
to  a  condition  of  affairs  where,  through  misfortune,  the  contractor 
is  unable  to  finance  his  contract,  or  by  reason  of  his  mental  or 
physical  incapacity  be  precluded  from  carrying  on  his  work  or 
attending  to  the  business  incident  to  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Wm.  S.  Wells,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Thomas,  Beedy  &  Lanagan  for  Defendant  and  Appellant. 
John  W.  Stetson  for  Plaintiff  and  Respondent. 

BRITTAIN,  J. — ^In  a  suit  by  the  owner  against  the  con- 
tractor and  his  surety  for  damages  for  breach  of  a  building 
contract,  judgment  was  entered  in  favor  of  the  owner  and 
against  the  contractor,  and  in  favor  of  the  surety  against  the 
owner.  The  plaintiff  appealed  on  the  judgment-roll  from 
that  part  of  the  judgment  in  favor  of  the  surety.  Prior  to 
the  establishment  of  two  divisions  thereof,  the  district  court 
of  appeal  of  the  first  appellate  district  affirmed  the  judgment. 
On  rehearing,  the  supreme  court  reversed  both  the  decision 
of  the  district  court  of  appeal  and  the  judgment,  directing 
the  trial  court  to  enter  judgment  in  favor  of  the  owner  and 
against  the  surety.  {Tremble  v.  Tuman,  175  Cal.  696,  [167 
Pac.  142].)  Prom  the  judgment  so  entered  the  surety  ap- 
peals, bringing  up  a  bill  of  exceptions.  The  principal  con- 
tention is  that  the  evidence  does  not  support  the  judgment. 

The  building  contract  was  made  in  May,  1911,  for  the 
erection  of  a  building  to  cost  thirty  thousand  dollars. 
Coincident  with  its  execution,  the  appellant  surety  company 
executed  its  bond  in  the  sum  of  seven  thousand  five  hundred 
dollars  to  the  owner  for  the  faithful  performance  of  the  con- 
tract. The  plaintiff  alleged  abandonment  of  the  work  by 
the  contractor  on  October  24,  1911,  and  damages  amounting 
to  $7,894.10.  She  prayed  for  judgment  of  seven  thousand 
five  hundred  dollars  against  the  contractor  and  the  surety. 
The  suit  was  commenced  in  June,  1913.  The  issues  of  fact 
were  submitted  to  a  jury,  which  returned  a  general  verdict 
against  the  defendants  jointly  for  five  thousand  dollars  and 
against  the  contractor  alone  for  $850.  To  four  questions  sub- 
mitted to  the  jury  it  answered:  (1)  The  owner's  architect 
did  not  delay  the  contractor's  work  by  failure  to  furnish 
plans,  specifications  or  working  detail  drawings;  (2)  Either 
the  owner  or  her  architect  ordered  the  contractor  to  do  extra 
work,  but  no  delay  was  caused  thereby;  (3)  The  contractor 
did  not  have  men  working  on  the  building  every  working  day 
between  October  24, 1911,  and  November  14,  1911;  and  (4)  to 
the  question,  '*Did  Mrs.  Tremble  or  Mr.  Reed  [her  architect] 
take  the  job  away  from  the  defendant  contractor  and  finish 
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the  building  herself!  If  so,  when  did  she  take  over  the  job," 
the  answer  was,  **Ycs.     November  14,  1911." 

The  surety  moved  for  a  judgment  according  to  the  special 
verdicts  and  not  in  accordance  with  the  general  verdict,  on 
the  ground  that  the  two  verdicts  were  inconsistent.  The 
motion  was  granted  and  the  first  judgment  entered  in  favor 
of  the  surety.  That  judgment  was  revcraed  by  the  supreme 
court.  The  only  matter  necessarily  decided  on  the  first  ap- 
peal was  that  under  the  pleadings  the  general  verdict  and  the 
special  verdicts  were  not  inconsistent,  because  the  issue  of 
abandonment  was  presented  to  the  jury  and  determined  by 
it  in  the  general  verdict.  This  is  the  law  of  the  case.  The 
determination  is  conclusive  if  there  was  any  evidence  to  sus- 
tain the  general  verdict. 

[1]  On  behalf  of  the  appellant  it  is  contended  there  was  no 
abandonment  merely  by  reason  of  the  failure  of  the  con- 
tractor  to  act  under  a  notice  referring  to  section  14  of  the 
contract,  and,  further,  that,  apart  from  abandonment  based 
upon  the  construction  of  that  section  of  the  contract,  there 
was  no  evidence  of  abandonment  to  support  the  general  ver- 
dict. Section  14  provided  that  should  the  contractor  fail  or 
refuse  **to  supply  a  sufficiency  of  materials  or  workmen  to 
complete  the  contract  within  the  time  limited  herein  .  .  .  for 
a  period  of  more  than  three  days  after  having  been  notified 
by  the  owner  in  writing  to  furnish  the  same,  the  owner  shall 
have  power  to  furnish  and  provide  said  materials  or  work- 
men to  finish  the  said  work;  and  the  reasonable  expenses 
thereof  shall  be  deducted  from  the  amount  of  the  contract 
price."  The  appellant  presents  a  lengthy  argument  upon 
the  interpretation  to  be  given  to  this  clause  and  relies  on  a 
case  where  a  similar  provision  was  construed.  (Americaiv- 
Hawaiian  Engineering  dk  Construction  Co,  v.  Butler,  165  Cal. 
497-510,  [Ann.  Cas.  1916C,  44,  133  Pac.  280].)  On  behalf 
of  the  respondent,  it  is  contended  the  two  cases  may  be  dis- 
tinguished. It  is  not  necessary  to  determine  the  question 
thus  presented.  The  determination  of  the  jury  upon  the  issue 
of  abandonment  is  supported  by  ample  evidence  irrespective 
of  the  provisions  of  section  14  of  the  contract. 

Various  witnesses,  some  testifying  for  the  plaintiff  and 
some  for  the  defendants,  made  statements  of  facts  which  are 
summarized  below.  The  contractor  was  sick.  He  visited  t^ '^ 
work  only  two  or  three  times.    One  Graves  assumed  chaiLie 
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of  the  work  for  the  contractor.  The  work  was  delayed. 
Some  of  the  materialmen  were  unpaid  and  refused  to  fur- 
nish further  material.  Notice  was  given  to  supply  men  and 
material  on  October  24,  1911,  after  which  the  contractor  had 
no  further  consultations  about  the  building  or  the  further 
progress  in  connection  with  it,  and  gave  no  directions  or 
orders.  The  average  number  of  men  employed  on  the  work 
for  a  month  was  about  three,  at  times  as  low  as  two.  The 
work  being  done  was  practically  nothing,  and  the  job  was  at 
a  standstill.  The  subcontractors  were  not  being  paid;  they 
were  in  charge  of  Cook,  the  foreman.  He  was  not  half  work- 
ing; he  was  getting  no  money  and  was  sore.  He  was  not 
there  all  the  time.  On  the  Monday  following  the  giving  of 
the  notice  to  supply  men  and  material,  and  on  the  succeeding 
Saturday,  and  the  Monday  following  that,  there  was  no  one 
on  the  job,  nor  was  there  anyone  working  on  November  14, 
1911,  when  the  owner  took  charge  of  the  working  hours.  The 
architect  testified  that  Graves  and  he  arrived  at  the  conclu- 
sion that  Tuman  could  not  make  any  further  progress. 
Tuman  had  contracted  to  finance  the  work  in  a  particular 
way.  He  failed  to  finance  the  work  in  that  way,  and  was 
unable  to  finance  it  in  any  other  way. 

As  against  the  evidence  summarized  above,  counsel  for  the 
appellant  admit  Mr.  Tuman 's  financial  difficulties,  but  argue 
there  is  no  evidence  that  because  of  such  fact  Mr.  Tuman  ever 
decided  to  abandon  the  work,  and  that  the  evidence  of  his 
financial  condition  did  not  show  it  was  impossible  for  Tuman 
to  complete  the  work.  On  the  contrary,  it  is  argued,  that 
while  Graves,  as  Tuman 's  agent,  had  difficulty  in  securing 
funds  and  one  or  two  of  his  attempts  to  secure  them  failed 
before  the  plaintiff  finally  took  the  work  out  of  the  hands 
of  Tuman,  Graves  was  successful  in  making  financial  ar- 
rangements which  would  insure  the  completion  of  the  work, 
though  possibly  not  pay  all  la^borers  or  materialmen  or  sub- 
contractors. 

This  arrangement  was  one  made  by  Graves  with  three 
others,  by  which  on  November  6,  1911,  thirteen  days  after 
the  notice  was  given,  ten  thousand  dollars  was  deposited  in 
the  Crocker  Bank  in  the  name  of  G.  E.  Tuman  Company,  a 
corporation.  The  building  contract  was  with  Tuman  indi- 
vidually. He  did  not  participate  in  the  formation  of  the 
corporation  and  was  not  a  director  until  after  his  recovery 
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in  the  following  January.  The  corporation  was  formed  pri- 
marily for  the  purpose  of  assisting  Mr.  Tuman  in  financing 
his  matters  while  he  was  financially  unable  to  attend  to  them 
himself.  His  financial  difficulties  related  somewhat  to  the 
whole  volume  of  the  work  that  he  was  doing.  The  corpo- 
ration was  not  to  take  over  the  work  and  the  directors  of 
the  corporation  were  to  pass  on  any  of  Mr.  Tuman 's  bills 
that  were  presented  for  payment.  Between  the  date  of  the 
notice  and  that  when  the  owner  took  over  the  work,  Beed 
and  Graves  had  consultations  in  which  Oraves  assured  Beed 
he  hoped  to  be  able  to  finance  the  work,  but  finally,  accord- 
ing to  the  evidence  of  Mr.  Beed,  when  the  latter  told  him  the 
owner  was  going  to  take  over  the  work,  Oraves  said  that  was 
the  only  thing  which  could  be  done,  that  he  could  not  get 
any  money  for  anything,  and  that  he  could  not  get  any 
money  to  complete  the  tile  contract;  that  he  could  not  get 
any  money  to  pay  labor,  and  that  his  hands  were  practically 
tied.  He  did  not  tell  Beed  he  had  made  arrangements  for 
money  for  the  tile  contractor.  He  never  consented  in  so 
many  words  that  Mrs.  Tremble  should  take  the  job  out  of 
his  or  Tuman 's  hands,  nor  did  he  ever  object  to  her  doing  so. 

[2]  Counsel  for  the  appellant  admit  it  would  be  impossible 
for  a  contractor  to  avoid  liability  for  having  abandoned  the 
work  by  merely  keeping  sufficient  workmen  on  the  job  to  sus- 
tain the  appearance  of  continuance  of  the  work,  but  they 
argue  that  abandonment  is  a  question  of  intention.  It  may  be 
shown  by  conduct.  In  law,  the  word  ** abandonment"  does 
not  necessarily  imply  a  willful  or  culpable  disregard  of  the 
contractor's  obligations.  It  may,  as  in  this  case,  be  applied 
to  a  condition  of  affairs  where,  through  misfortune  the  con- 
tractor is  unable  to  finance  his  contract,  or  by  reason  of  his 
mental  or  physical  incapacity  be  precluded  from  carrying  on 
his  work  or  attending  to  the  business  incident  to  it  The 
cases  cited  by  the  appellant  upon  this  subject  lay  down  no 
other  rule.  Apart  from  any  question  of  the  interpretation 
of  section  14  of  the  contract,  the  most  that  could  be  said 
upon  the  subject  of  abandonment  is  that  the  jury  determined 
the  fact  upon  conflicting  evidence.  On  appeal  this  court  is 
bound  by  such  a  determination. 

It  is  contended  on  behalf  of  the  appellant  that  abandon- 
ment cainiot  take  place  unless  the  contractor  intends  to 
abandon;  in  other  words,  unless  he  expressly  or  impliedly 
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agrees  to  quit.  It  is  further  argued  that  the  contractor  did 
agree  to  quit,  and,  therefore,  the  contract  was  abrogated  so 
tliat  the  surety  was  released;  further,  that  if  the  contractor 
did  not  agree  to  quit  or  intend  to  abandon  the  work,  the 
owner's  interposition  amounted  to  a  prevention  of  perform- 
ance on  the  part  of  the  contractor,  by  which  the  surety  was 
released.  Prom  this  it  would  appear  the  position  of  the  ap- 
pellant on  the  question  of  abandonment  is  that  the  contractor 
did  not  agree  to  quit,  and  or  the  question  of  the  surety's 
liability  that  he  did  agree  to  quit ;  further,  that  upon  which- 
ever of  these  two  positions  the  court  may  stand,  the  result 
will  be  the  release  of  the  surety.  No  true  dilemma  is  pre- 
sented. The  fallacy  is  in  the  shifting  positions.  Either  the 
contractor  abandoned  the  work  or  he  did  not.  The  jury 
determined  that  he  did.  The  surety  is  bound  by  that 
determination. 

The  judgment  appealed  from  is  affirmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  29,  1919,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  26,  1919. 

Angellotti,  C.  J.,  Shaw,  J.,  Wilbur,  J.,  and  Olney,  J.,  being 
all  the  justices  present,  concurred. 


[Civ.  No.   2884.     Second   Appellate  District,  Division   Two.— April  29, 

1919.] 

HARRY     J.     CRAWFORD,     Appellant,     v.     REBECCA 
MEADOWS,  Administratrix,  etc..  Respondent. 

[1]  Appeal — Oonfuctinq  Evidence — Findings. — ^Where  there  is  any 
evidence  to  support  the  findings  of  the  trial  court,  the  appellate 
court  will  not  disturb  the  judgment  thereon. 
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[2]  Claim  and  Deuvery — Ownership  and  Right  of  Possession — Find- 
ings— Evidence. — In  this  action  in  claim  and  delivery  to  recover 
the  possession  of  an  automobile,  the  findings  of  the  trial  court  in 
favor  of  the  defendant  on  the  questions  of  ownership  and  right  of 
possession  of  the  automobile  were  not  supported  hj  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alfred  F.  MacDonald,  Samuel  J.  Crawford  and  John  S. 
Cooper  for  Appellant. 

Thomas  A.  Sanson  for  Respondent. 

THOMAS,  J. — This  is  an  action  in  claim  and  delivery. 
Plaintiff  alleged  ownership  of  a  certain  automobile  and  the 
right  of  possession  thereof  in  himself.  This  was  denied  by 
defendant.  After  trial  judgment  went  for  defendant.  From 
that  judgment  plaintiff  appeals. 

Appellant  claims  that  **the  evidence  is  insuflScient  to  jus- 
tify the  decision,"  and  that  **the  findings  of  fact  do  not 
justify  the  conclusions  reached."  The  last  contention  need 
not  be  considered  if  the  first  is  established.  Primarily,  at 
least,  therefore,  there  is  only  one  point  made,  viz.:  Insuffi- 
ciency of  the  evidence  to  support  the  findings. 

[1]  Counsel  admit  and  recognize  the  rule  that  when  there 
is  any  evidence  to  support  the  findings  that  this  court  will 
not  disturb  the  judgment  thereon.  In  this  case,  however, 
there  is  no  conflict  in  the  evidence  as  to  the  ownership  and 
the  right  of  possession  to  the  said  automobile  at  the  time  this 
action  was  commenced.  Plaintiff's  testimony  shows  clearly 
the  ownership  of  the  property  and  the  right  of  possession 
thereof  in  himself  at  the  time  this  action  was  commenced. 
Respondent  has  not  pointed  out  to  us  any  testimony  which  in 
the  least  conflicts  therewith.  Lest,  however,  an  injustice 
might  be  done  by  respondent's  failure  to  point  out  such  tes- 
timony, if  the  record  contained  it,  every  member  of  this  court 
has,  regardless  of  the  rule  which  makes  such  labor  on  our 
part  unnecessary,  read  the  entire  record.  It  wholly  fails  to 
disclose  anything  derogatory  to  plaintiff's  proven  ownership 
and  right  of  possession. 
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[23  It  was  stipulated  that  plaintiff  was  the  owner  of  the 
automobile  in  question  on  the  seventeenth  day  of  June,  1914. 
Plaintiff  also  testified,  among  other  things,  as  follows:  **At 
the  time  this  lease  contract  was  signed,  which  bears  date  July 
22d,  the  car  belonged  to  me.  It  also  belonged  to  me  when 
it  was  changed  from  one  hundred  dollars  to  eight  hundred 
dollars  in  September,  1914.  At  the  time  the  lease  contract 
was  changed  in  September  I  had  not  received  the  purchase 
price.'*  There  is  absolutely  nothing  in  the  record  which  con- 
tradicts this,  or  which  is  in  any  way  in  conflict  therewith. 

We  are  satisfied  that  the  findings  are  not  supported  by 
the  evidence.  In  view  of  that  fact,  therefore,  it  is  unneces- 
saiy  to  discuss  the  second  proposition  referred  to  above. 

Judgment  reversed. 

Pinlayson,  P.  J.,  and  Sloane,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  28,  1919,  and  the  following 
opinion  then  rendered  thereon : 

THE  COURT. — ^Respondent  has  petitioned  for  a  rehearing 
on  this  appeal,  and  suggests  that  we  have  overlooked  the  con- 
tention of  her  counsel  that  there  had  been  a  completed  sale 
and  delivery  by  plaintiff  of  the  automobile  in  question.  This 
is  precisely  what  we  think  the  evidence  failed  to  show. 

The  only  evidence  before  the  court  as  to  the  contract  under 
which,  if  at  all,  respondent  has  any  claim,  was  the  written 
instrument  itself  and  the  testimony  of  plaintiff  and  his 
brother.  It  is  admitted  that,  at  the  time  the  contract  was 
entered  into,  plaintiflf  was  the  owner  of  the  automobile.  The 
contract  in  itself,  which  is  in  the  form  of  a  memorandum  of 
lease,  acknowledges  that  one  Williams,  under  whom  respond- 
ent claims,  has  hired  the  automobile  from  plaintiff;   that 

Williams  was  to  pay  rental  as  follows:  **$  in  advance 

this  day  7-22-1914,  and  the  further  sum  of  $100.00  on  the 
22nd  day  of  each  month  thereafter,  during  the  said  term, 
until  the  full  sum  of  $800.00  is  paid*';  that  in  case  of  de- 
fault of  any  payment  or  removal  of  the  property  from  Los 
Aneeles  County  without  written  consent  of  the  plaintiff,  the 
latter  would  be  entitled  to  retake  passession  of  the  machine, 
and  ''that  under  no  conditions  shall  any  title  vest  in  the 
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hirer."  The  uncontradicted  testimony  of  both  witnesses  was 
that  the  consideration  for  this  transaction  was  the  transfer 
to  plaintiff  of  certain  equities  in  real  estate  and  the  payment 
of  one  hundred  dollars  for  tires,  and  certain  advances  in 
money  to  meet  required  expenditures  on  or  concerning  the 
automobile;  that  all  of  this  occurred  before  the  delivery  to 
Williams  of  the  automobile,  and  on  the  express  condition 
that  no  title  was  to  pass  until  the  one  hundred  dollars  was 
paid,  and  until  plaintiff  had  satisfied  himself  that  the  liabili- 
ties against  the  real  property  did  not  exceed  a  certain  sum; 
that  on  the  discovery,  as  claimed,  that  there  were  seven  hun- 
dred dollars  of  liabilities  beyond  the  amount  represented,  this 
seven  hundred  dollars,  by  agreement  with  Williams,  was 
added  to  the  original  one  hundred  dollars  still  owing,  and  the 
total  amount  named  in  the  contract  was  raised  from  one 
hundred  dollars  to  eight  hundred  dollars. 

All  the  evidence  as  to  the  terms  of  the  contract  was  to  this 
effect.  It  clearly  establishes  a  conditional  sale  contract. 
Even  conceding  that  the  alteration  of  the  lease  memorandum, 
by  including  the  extra  seven  hundred  dollars,  was  unwar- 
ranted, the  original  one  hundred  dollars  still  remains.  Elim- 
inating the  seven  hundred  dollars,  we  have  this  situation :  A 
conditional  sale  contract  for  a  consideration,  of  which  full 
payment  was  acknowledged,  excepting  one  hundred  dollars, 
which  the  lessee  agreed  to  pay,  and  the  payment  of  which 
was  a  condition  precedent  to  his  obtaining  title.  There 
seems  to  be  no  question,  under  the  evidence,  that  the  automo- 
bile was  delivered  to  Williams  on  the  express  condition  that 
the  title  was  not  to  pass  until  he  paid,  at  least,  this  one  hun- 
dred dollars.  The  undisputed  testimony  is  that  this  pay- 
ment was  never  made,  that  defendant  was  in  default,  and 
that  he  had  removed  the  property  without  plaintiff's  consent 
from  Los  Angeles  County.  This  gave  to  plaintiff  his  right  of 
action  to  recover  possession  of  the  automobile. 

Petition  for  rehearing  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judjrment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  26,  1919. 

Ancrollotti,  C.  J.,  Shaw,  J.,  Wilbur,  J.,  and  Olney,  J.,  being 
all  the  Justices  present,  concurred. 
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[Ciy.  No.  2836.    First  Appellate  IMstrict,  Diviflion  One.^April  29, 1910.] 

L.  J.  STBADLEY,  ReBpondent,  v.  UNION  TRUST  COM- 
PANY OF  SAN  FRANCISCO  (a  Corporation),  Defend- 
ant; DELANO-ROCHDALE  CO.,  Intervener  and 
Appellant. 

[1]  Banks  and  Banking — ^Deposit  in  Namv  of  Payee  of  Note — ^Titlb 
TO  Money. — ^Where  the  maker  of  a  promissory  note  deposits  the 
amount  of  the  note  in  a  savings  bank  in  the  name  of  the  payee  and 
then  sends  the  pass-book  to  the  latter,  accompanied  by  a  letter 
notifying  him  that  the  deposit  is  made  to  repay  the  indebtedness, 
upon  receipt  of  which  the  payee  returns  the  promissory  note  to  the 
maker,  the  latter  parts  with  the  title  to  the  money  and  cannot  set 
Qp  any  claim  to  it. 

[2]  Id. — Bights  of  Attachino  Ckeditdr. — The  person  making  each 
bank  deposit  haying  no  claim  to  the  money,  hia  attaching  creditor 
is  in  no  better  position. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Eaye  and  Kaye  &  Siemon  for  Appellant 

Herbert  Choynski  and  James  Raleigh  Kelly  for  Re- 
spondent 

NOURSE,  J.,  pro  fern.— The  plaintiflF,  L.  J.  Stradley, 
brought  an  action  against  the  Union  Trust  Company  of  San 
Francisco  to  recover  a  deposit  of  three  thousand  six  hundred 
dollars  held  by  said  defendant.  The  Delano-Rochdale  Com- 
pany having  previously  attached  the  account  in  an  action 
instituted  by  it  against  B.  F.  Stradley,  a  brother  of  plaintiff, 
intervened  in  this  action,  claiming  that  the  money  deposited 
with  the  defendant  bank  was  in  fact  the  property  of  B.  F. 
Stradley.  The  money  in  dispute  having  been  paid  into  court 
the  action  was  dismissed  as  to  the  defendant  bank^  and,  judg- 
ment going  for  plaintiff,  the  intervener  brinfrs  this  appeal. 

1.  Negotiability  of  pass-books,  note,  105  Am.  8t.  Bep.  743. 

41  Cal.  App. — 2 
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The  facts  are  that  B.  F.  Stradley,  being  indebted  to  his 
brother  for  something  like  $3,997,  evidenced  by  his  promis- 
sory note,  deposited  four  thousand  dollars  in  the  savings  de- 
partment of  the  defendant  bank  in  the  name  of  his  brother, 
L.  J.  Stradley.  When  making  the  deposit  he  signed  the  name 
of  L.  J.  Stradley,  and  did  not  at  any  time  disclose  to  the 
bank  that  he  was  not  the  party  in  whose  name  the  deposit 
was  made.  He  then  sent  the  pass-book  to  his  brother,  ac- 
companied by  a  letter  notifying  him  that  the  deposit  was 
made  to  repay  his  indebtedness.  Upon  the  receipt  of  the 
pass-book  and  letter  L.  J.  Stradley  returned  to  B.  F.  the 
promissory  note  of  the  latter.  Some  time  thereafter  B.  F. 
Stradley  wrote  to  his  brother  for  money,  and  the  brother 
mailed  to  him  the  pass-book  covering  the  four  thoasand  dol- 
lars so  deposited.  With  this  pass-book  B.  F.  Stradley  with- 
drew from  the  account  four  hundred  dollars,  signing  his 
brother's  name  for  that  purpose. 

Thereafter  the  intervener  commenced  an  action  against 
B.  F.  Stradley  and  attached  the  account. 

The  whole  question  involved  is  whether  at  the  time  of  this 
levy  the  money  belonged  to  L.  J.  Stradley,  in  whose  name  it 
was  deposited,  or  to  B.  F.  Stradley,  who  actually  made  the 
deposit  in  his  brother's  name. 

[1]  Whatever  title  B.  F.  Stradley  had  he  parted  with  when 
he  delivered  his  pass-book  to  his  brother  and  received  his  can- 
celed note  paid  through  the  medium  of  this  transaction.  As 
between  the  two  brothers  there  can  be  no  doubt  that  the 
money  belonged  to  L.  J.  Stradley,  and  that  B.  P.  could  not 
set  up  any  claim  to  it,  especially  after  he  had  delivered  the 
pass-'book  and  received  the  note  in  exchange.  [2]  As  far 
as  L.  J.  Stradley  is  concerned,  the  attaching  creditor  is  in  no 
better  position. 

The  trial  court  had  ample  evidence  to  sustain  the  finding 
that  the  money  was  not  the  property  of  B.  P.  Stradley,  but 
that  the  deposit  was  made  in  the  name  of,  and  for  the  use  and 
benefit  of,  the  plaintiff.  Judgment  properly  went  for  plain- 
tiff and  it  is  accordingly  aflSrmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  26,  1919. 

Angellotti,  C.  J.,  Shaw,  J.,  Wilbur,  J.,  and  Olney,  J.,  being 
all  the  Justices  present,  concurred. 


[CiT.    No.   2625.     Tirtt    Appellate    Distriet,    Division  One.— ApiQ  80, 

1919.] 

P.   R.   GROTHEER,  Respondent,   v.   PANAMA-PACIFIC 
LAND  COMPANY   (a  Corporation),  Appellant 

[1]  Vendor  and  Vendee — Failure  op  Oonstoeration — Bight  o»  Ven- 
der.— In  this  case,  the  long-continued  failure  of  the  vendor  to  make 
certain  street  improvements  in  accordance  with  its  agreement  with 
the  purchaser  constituted  a  clear  failure  of  consideration,  and, 
under  the  terms  of  subdivision  4  of  section  1689  of  the  Civil  Code, 
entitled  the  latter  to  rescind  the  contract. 

[2]  Id. — Extension  of  Time  for  Performance — Waivee  of  Right  to 
Bbscind. — The  right  of  tlie  vendee  to  rescind  such  contract  was  not 
waived  by  her  acceptance  of  the  vendor's  proposition  to  defer  pay- 
ment of  the  balance  due  under  the  contract  until  the  improvements 
were  made,  where  such  improvements  were  not  made  within  a  rea- 
sonable time  thereafter. 

[8]  Id. — Cost  of  Performance  Immaterial. — The  fact  that  the  per- 
formance of  the  agreement  by  the  vendor  would  entail  considerable 
expense  would  not  excuse  performance  of  its  obligation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  E.  Crothers,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jordan  &  Brann  for  Appellant. 

Myrick  &  Deering  and  James  Walter  Scott  for  Respondent. 

Right  of  vendee  to  rescind  executory  contract  for  sale  of  land 
because  of  vendor's  breach  of  contract  to  make  improvements,  notes, 
li.  B.  A.  1917B,  403;  21  li.  S.  A.  (N.  8.)  823. 

1.  Bight  of  vendee  to  recover  payments  made  on  rescission  of  con- 
tract, note,  L.  B.  A.  1918B,  547. 


(i 


20      Grotheer  v.  Panama-Pacific  Land  Co.     [41  Cal.  App. 

RICH  A.BDS,  J.— The  plaintiflF  and  defendant  on  October 
10,  1910,  entered  into  a  contract  by  which  the  latter  sold 
to  the  former  and  agreed  to  convey  to  her  a  lot  of  land 
situate  within  the  municipality  of  Oakland,  at  the  comer 
of  Sunnyvale  Avenue  and  Stanley  Boad.  The  price  of  the 
lot  was  $1,580,  part  of  which  was  paid  upon  the  execution 
of  the  agreement,  and  th«  balance  thereof  was  payable  in 
monthly  installments. 
The  agreement  contained  the  following  provisions: 
''Time  is  hereby  expressly  made  of  the  essence  of  this 
agreement 

The  seller  agrees  as  follows,  viz. : 

(a)  To  construct  concrete  curbing  and  cement  sidewalks. 

(b)  To  grade  and  macadamize  and  concrete  gutter  all 
streets. 

**(c)  To  lay  sewers  and  water-mains. 

"Improvements  will  be  carried  on  with  due  diligence  until 
completed,  all  at  the  expense  of  the  seller." 

The  plaintiff  made  her  payments  regularly  until  May,  1914, 
at  which  time  she  paid  on  account  of  principal  the  sum  of 
$1,005,  together  with  $172.85  for  interest  and  $17.55  for 
taxes.  At  that  time  she  called  upon  the  secretary  of  the  de- 
fendant, and  stated  to  him  that  the  company  was  not  living 
up  to  its  agreement  with  reference  to  the  construction  of 
street  improvements;  that  she  did  not  wish  to  find  herself 
in  the  position  of  having  completed  her  payments  before  all 
the  street  work  was  done,  but  at  the  same  time  she  did  not 
wish  to  stop  them  and  have  interest  accrue  against  her.  The 
secretary  of  the  company  replied  that  the  position  assumed 
by  the  plaintiff  was  a  reasonable  one,  and  promised  to  take 
up  the  matter  with  his  board  of  directors;  and  some  months 
thereafter,  on  December  11,  1914,  the  company  communicated 
to  the  plaintiff  a  resolution  adopted  by  it  relieving  her  of 
further  payments  until  the  street  work  in  front  of  her  lot 
had  been  completed.  No  further  work  having  been  done  by 
the  defendant  in  connection  with  the  plaintiff's  lot  she,  on 
November  16,  1915,  rescinded  the  contract  and  demanded  the 
return  of  the  money  paid  thereunder  by  her,  the  refusal  of 
the  defendant  to  comply  with  this  request  resulting  in  the 
bringing  of  the  present  action. 

Defendant  answered,  admitting  that  it  had  failed  to  con- 
struct cement  sidewalks,  concrete  curbing,  and  concrete  gut- 
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ters  in  Stanley  Road,  but  alleged  in  this  behalf  that  said 
work  was  not  done  by  it  because  of  the  impossibility  of  secur- 
ing from  the  city  of  Oakland  the  necessary  permission  for 
such  improvement.  It  also  set  up  as  a  separate  defense  that 
the  plaintiff  for  a  valuable  consideration  had  waived  the 
making  of  the  omitted  improvements. 

The  court  found  against  these  contentions  of  defendant 
and  rendered  judgment  in  favor  of  the  plaintiff  for  the 
amount  demanded. 

The  defendant  appeals,  and  urges  as  its  first  point  that  the 
record  shows  no  ground  entitling  the  plaintiff  to  the  equitable 
relief  of  rescission.  It  argues  that  at  most  there  is  merely 
a  breach  of  a  simple  contract,  for  which  the  only  remedy  is 
in  damages,  and  that  there  is  no  damage  shown. 

Undoubtedly  the  rule  in  most  jurisdictions  is  as  stated  by 
the  appellant.  This  rule,  however,  has  been  changed  in  sev- 
eral states,  including  our  own.  {CorUin  v.  Osborn,  161  Cal. 
659,  [120  Pac.  755].)  Section  1689  of  the  Civil  Code  pro- 
vides under  what  conditions  the  remedy  of  rescission, 
formerly  exclusively  equitable,  is  available.  The  legislature 
has  there  enacted  that  a  party  to  a  contract  may  rescind  if 
the  consideration  '*  before  it  is  rendered  to  him  fails  in  a 
material  respect  from  any  cause."  We  think  the  present 
case  comes  within  this  provision  of  the  code.  The  evidence 
disclosed  that  there  existed  throughout  the  length  of  Stanley 
Road,  including  that  part  of  said  road  in  front  of  plaintiff's 
lot,  a  ditch  several  feet  wide  and  deep,  which  served  the 
purpose  of  carrying  off  storm  waters  from  neighboring  lands, 
and  also,  as  we  have  seen,  that  certain  street  improvements 
agreed  to  had  not  been  made,  rendering  the  lot  of  little  value 
for  residence  purposes,  for  which  it  had  been  sold.  [1]  This 
situation  stiU  existed  six  years  after  the  execution  of  the  con- 
tract, which  bound  the  defendant  to  the  exercise  of  diligence 
in  carrying  out  its  terras,  even  to  the  making  of  time  of  the 
essence  thereof.  This  long-continued  failure  to  comply  with 
essential  provisions  of  its  a^rreement  constituted  a  clear 
failure  of  consideration  {Conlin  v.  Osborn,  supra;  Sterling 
V.  Oregory,  149  Cal.  117,  [85  Pac.  305] ;  Richter  v.  Union 
Land  etc,  Co,,  129  Cal.  372,  [62  Pac.  39]  ;  Brown  v.  National 
Electric  Works,  168  Cal.  336,  [143  Pac.  606] ),  and,  under  the 
term.s  of  subdivision  4  of  the  section  of  the  Civil  Code  above 
referred  to,  entitled  the  plaintiff  to  rescind  the  contracts 
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[2]  It  is  further  contended  by  the  appellant  that  the 
plaintiff  waived  her  right  (if  any)  to  rescind  by  agreeing 
with  it  as  to  what  the  consequence  of  the  delay  in  making  the 
improvements  should  be — referring  to  the  fact  that,  upon  the 
objection  of  plaintiff  to  continuing  her  payments  while  appel- 
lant was  behind  in  the  prosecution  of  the  work  of  street  im- 
provement, appellant  in  writing  notified  her  that  further 
payments  could  be  deferred  until  the  work  was  completed. 
We  do  not  give  to  this  incident  the  scope  thus  claimed  for  it. 
The  plaintiff  was  still  urging  that  the  neglected  work  be  done, 
and,  although  for  some  time  she  took  advantage  of  the  appel- 
lant's permission  to  defer  further  payments,  this  did  not 
prevent  her  after  a  reasonable  time  from  insisting  that  the 
terms  of  appellant's  contract  be  lived  up  to.  {Woodard  v. 
Glenwood  Lumber  Co,,  171  Cal.  513,  [153  Pac.  951].)  The 
plaintiff  waited  such  reasonable  time,  for  it  was  not  until 
nearly  a  year  after  the  extension  of  time  impliedly  given  to 
the  appellant  for  the  completion  of  the  work  (during  which 
time  no  further  work  was  done)  that  the  plaintiff  formally 
ixiscinded  the  contract  and  commenced  this  action. 

It  is  also  argued  by  the  appellant,  as  negativing  the  court's 
finding  that  it  did  not  diligently  prosecute  the  work  of  street 
improvement,  that  the  evidence  shows  that  it  was  impossible 
for  it  to  do  so  because  it  was  unable  to  obtain  the  permission 
of  the  authorities  of  the  city  of  Oakland  for  the  doing  of  the 
work.  The  only  support  in  the  record  for  this  contention  is 
that  the  appellant  on  several  occasions  unsuccessfully  sought 
the  permission  of  the  city  engineer  and  of  the  superintendent 
of  streets  to  place  a  culvert  over  the  storm  water  ditch  in 
Stanley  Road.  As  to  this,  it  may  be  said  that  the  ditch  was 
in  existence  and  known  to  the  appellant  at  the  time  it  entered 
into  the  contract;  that  if,  in  order  to  comply  with  its  con- 
tract, it  was  necessary  to  provide  for  carrying  off  the  storm 
watera  by  some  other  means  and  fill  up  the  ditch,  it  had 
assumed  the  obligation  to  do  so.  [3]  Such  an  operation, 
of  course,  would  entail  considerable  expense,  but  that  con- 
sideration would  not  excuse  performance  of  an  obligation, 
and,  so  far  as  refusal  of  permission  by  the  city  engineer  and 
the  superintendent  of  streets  is  concerned,  it  was  merely  a 
refusal  to  allow  the  ditch  to  be  covered  by  a  culvert ;  nor  does 
the  record  disclose  any  application  to  the  proper  municipal 
authorities  for  whatever  permission  was  necessary.    Finally, 
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it  may  be  said  that  much  of  the  work  that  was  left  undone 
was  of  such  a  character  as  not  to  require  any  official  permis- 
sion. The  record  thus  abundantly  sustains  the  finding  of  the 
trial  court  as  to  the  appellant's  lack  of  diligence  in  carrying 
out  its  contract. 
Judgment  affirmed. 

Waste,  P.  J.,  and  Nourse,  J.,  pro  tern,,  concurred. 


[Civ.   No.   18&7.    Third   Appellate  District.— April  30,   1919.] 

J.  W.  MOSHER,  Respondent,  v.  M.  D.  LACK,  Appellant. 

[1]  Vendoe  and  Vendee  —  Contract  for  Sale  of  Land  —  Fraud  and 
Mistake — Materiality  of  Mistake — Finding — Evidence. — In  this 
action  to  rescind  a  contract  to  purchase  land  on  the  ground  that  the 
contract  was  entered  into  as  a  result  of  false  and  fraudulent  repre- 
sentations and  mistake  in  regard  to  the  amount  of  the  land  conveyed, 
the  difference  in  value  between  the  acreage  received  and  the  acreage 
intended  to  be  sold  was  sufficient  to  justify  the  court  in  finding 
that  the  mistake  was  a  material  one  when  taken  in  connection  with 
the  plaintiff's  testimony  that  he  would  not  have  entered  into  the 
eontract  had  he  not  believed  that  the  land  contained  the  number 
of  acres  represented. 

[2]  Id. — Oonsideeation  of  Price  per  Aore — Presumption. — In  such 
an  action  there  is  always  a  presumption  that  where  the  price  per 
acre  was  considered,  the  quantity  influenced  the  buyer  as  an  induce- 
ment to  pay  the  gross  amount  agreed  upon, 

[3]  Id. — Rescission  of  Contract  — Recovery  of  Value  of  Improve- 
ments.— Where  the  contract  provided  for  the  sale  and  purchase  of 
an  undivided  one-half  of  the  land,  the  court  in  adjudging  a  rescis- 
sion of  the  coDtract  on  the  grounds  of  false  and  fraudulent  repre- 
sentations on  the  part  of  the  vendor  did  not  err  in  allowing  the 
plaintiff  to  recover  one-half  of  the  value  of  the  improvements  placed 
upon  the  property. 

[4]  Id. — Value  and  Cost  op  Improvements — Evidence. — In  such  ac- 
tion to  rescind  the  contract  of  purchase  on  the  ground  of  false 
and  fraudulent  representations  on  the  part  of  the  vendor,  the  court 

1.  Right  of  purchaser  to  rescind  contract  of  sale  for  breach  by  ven- 
dor in  tenilering  Icsb  land  than  quantity  contracted  for^  ncte^  Ann.  Cas. 
191UJ,  1154. 
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did  not  err  in  permitting  the  plaintiff  and  a  civil  engineer  who  was 
acquainted  with  the  property  to  testify  in  regard  to  the  cost  and 
value  of  the  improvements  placed  upon  the  land. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County.    Wm.  M.  Pinch,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carr  &  Kennedy  for  Appellant. 

George  R.  Freeman  for  Respondent 

BUCK,  P.  J.,  pro  iem. — This  is  an  action  to  rescind  a 
contract  to  purchase  lands  on  the  ground  that  the  contract 
was  entered  into  as  a  result  of  false  and  fraudulent  repre- 
sentations and  mistake  in  regard  to  the  amount  of  land  con- 
veyed. The  case  was  tried  by  the  court  without  a  jury  and 
findings  were  made  establishing  the  mistake  but  negativing 
the  fraudulent  representations;  a  judgment  was  given  for 
plaintiff  from  which  this  appeal  is  taken  by  the  defendant 
under  the  alternative  method. 

By  the  terms  of  the  contract  in  question,  which  was  made 
on  November  2,  1914,  the  appellant  agreed  to  sell  and  the 
respondent  agreed  to  buy,  for  the  sum  of  six  thousand  three 
hundred  dollars,  an  undivided  one-half  of  a  piece  of  land  de- 
scribed by  metes  and  bounds  and  ^'containing  eighty  acres 
more  or  less."  The  purchase  price  was  to  be  paid  as  follows: 
one  thousand  five  hundred  dollars  at  the  time  of  the  making 
of  the  agreement,  $650  twelve  months  thereafter,  two  thou- 
sand dollars  two  years  thereafter;  and  as  a  credit  upon  the 
purchase  price  to  the  extent  of  nine  hundred  dollars,  the  re- 
spondent agreed  to  execute  and  deliver  to  the  appellant  a 
deed  to  certain  real  property  in  Shasta  County  known  as  the 
''old  Graham  place";  also  the  respondent  agreed  to  assume 
one-half  of  a  mortgage  on  the  property  in  the  sum  of  two 
thousand  five  hundred  dollars. 

On  the  issue  of  mistake  plaintiff,  in  his  complaint,  alleges 
as  follows:  ''That  in  order  to  induce  plaintiff  to  purchase  a 
half  interest  in  and  to  said  land  and  to  enter  into  said  con- 
tract, defendant  informed  plaintiff  that  the  land  described 
in  said  contract  contained  eighty  acres  of  land  and  the  pur- 
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chase  priee  of  a  half  interest  therein  was  based  on  the  belief 
that  said  land  did  contain  eighty  acres;  that  plaintiff  at  the 
time  of  entering  into  said  contract  and  at  the  time  he  paid 
defendant  the  sum  of  one  thousand  five  hundred  dollars  and 
at  the  time  he  executed  the  deed  described  in  paragraph  III 
hereof  to  defendant  believed  that  said  Glenn  County  land  did 
•o  eontain  eighty  acres  and  had  no  knowledge  to  the  contrail 
until  the  month  of  May,  1915,  when  he  caused  a  survey  to 
be  made  and  then  discovered  for  the  first  time  that  said  land 
did  not  contain  eighty  acres,  but  contained  less  than  forty 
acres;  that  said  land  does  not  contain  eighty  acres  and  plaintiff 
would  not  have  entered  into  said  contract  of  November  2, 1914, 
had  he  not  relied  upon  and  acted  upon  the  representation  that 
said  land  did  contain  eighty  acres;  that  plaintiff  and  defendant 
at  the  time  of  entering  into  said  contract  both  believed  that 
said  land  contained  eighty  acres  and  the  purchase  price  of  one- 
half  interest  therein  was  based  upon  the  assumption  by  both 
parties  that  said  land  did  contain  eighty  acres  of  land." 
Upon  conflicting  evidence,  the  court  made  a  finding  substan- 
tially in  accordance  with  this  allegation,  except  that  the  court 
found  that  the  land  contained  only  55.64  acres,  instead  of 
only  forty  acres. 

Counsel  for  appellant  has  filed  able  and  instructive  briefs. 
But  his  argument  is  based  upon  his  contention  that  the  fore- 
going basic  finding  ''is  not  supported  by  the  evidence,  but  in 
certain  respects  is  in  conflict  with  other  findings  of  the  court 
and  contrary  to  all  the  evidence." 

It  is  true  that  the  testimony  of  plaintiff's  witnesses  is 
contradicted  by  witnesses  for  the  defendant.  But  if  the  trial 
court  believed  the  testimony  of  plaintiff's  witnesses,  the  evi- 
dence in  the  record  is  sufficient  to  sustain  the  above  finding. 
Prom  the  evidence  offered  on  behalf  of  the  plaintiffs  it  suffi- 
ciently appears  that  the  contract  upon  which  the  minds  of 
the  parties  met  was  a  contract  pertaining  to  a  half  interest 
in  a  piece  of  land  which  each  of  the  parties  at  the  time  of 
the  contract  believed  contained  eighty  acres  of  land,  when, 
as  a  matter  of  fact,  it  contained  only  55.64  acres,  and  that 
this  mutual  mistake  was  a  material  mistake  and  induced  the 
plaintiff  to  enter  into  the  contract. 

Also,  from  the  testimony  on  behalf  of  the  plaintiff,  it 
appears  that  the  price  per  acre  was  considered  by  the  parties 
at  the  time  of  the  trade.     So  it  was  not  simply  a  sale  in  gross. 
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The  plaintiff's  testimony  is  as  follows:  **Q.  How  was  this 
fipjure  [the  price  of  the  land]  arrived  at!  A.  I  asked  Mr. 
Lack  what  the  value  of  this  land  was  per  acre,  and  he  said 
that  river  bottom  land  such  as  that  was,  was  worth  from  $175 
to  two  hundred  dollars  an  acre,  but  that  the  bank  had  ap- 
praised it  at  a  little  less  than  that,  and  he  was  willing  to 
exchange  on  that  appraisement  that  the  bank  had  put  on  it, 
but  he  said  *we  value  the  cleared  land  at  $175  an  acre.'  So 
that  was  the  basis  on  w^hich  we  made  the  exchange.  Q.  At 
the  time  of  your  negotiation  and  fixing  of  this  price  between 
yourself  and  Mr.  Lack  how  many  acres  were  figured  as 
cleared  land  A.  Sixty-throe  acres.  Q.  Was  there  any  other 
land  besides  that  sixty-three  acres  cleared  land  figured? 
A.  No  cleared  land.  Q.  Any  other  land  T  A.  Yes,  supposed 
to  be  a  little  less  than  twenty  acres  covered  with  timber. 
Q.  What  did  Mr.  Lack  say  about  that  portion  of  the  land,  if 
anything?  A.  That  portion  of  the  land  was  supposed  to  be 
put  in  at  about  one  hundred  dollars  per  acre.  Q.  If  you  did 
not  believe  at  that  time,  Mr.  Mosher,  that  there  were  eighty 
acres  in  that  land  would  you  have  entered  into  this  contract  T 
A.  No.'' 

[1]  The  difference  in  value  between  the  acreage  received 
and  the  acreage  intended  to  be  sold  was  suflScient  to  justify  the 
court  in  finding  that  the  mistake  was  a  material  one  when 
taken  in  connection  with  the  plaintiff's  testimony  that  he 
would  not  have  entered  into  the  contract  had  he  not  believed 
that  the  land  contained  eighty  acres.  [2]  And  there  is 
always  a  presumption  that  where  the  price  per  acre  is  con- 
sidered that  the  quantity  influences  the  buyer  as  an  induce- 
ment to  pay  the  gross  amount  agreed  upon.  (McComb  v. 
Gcll-rson,  110  Va.  406,  [135  Am.  St.  Rep.  944,  and  case^ 
cited  in  note,  66  S.  E.  77] ;  McCombs  v.  Church,  180  Cal.  233, 
[180  Pac.  535].) 

The  court  evidently  believed  that  the  plaintiff  was  told  by 
the  defendant  that  the  land  contained  eighty  acres;  also, 
probably  believed  that  the  knowledge  and  standing  of  the 
defendant  was  such  that  plaintiff  would  be  justified  in  be- 
lieving anything  that  the  defendant  might  tell  plaintiff  about 
the  land.  From  the  testimony  of  defendant  it  appears  that 
for  ten  years  he  had  occupied  the  responsible  position  of 
county  assessor  in  the  county  of  Shasta,  and  he  further  tes- 
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tified  that  **Mr.  Mosher  did  not  really  say  anything.  He 
apparently  didn't  know  anything  about  the  land  business. 
Really  all  the  information  he  got  I  volunteered.  Q.  You  vol- 
unteered you  would  take  twelve  thousand  six  hundred  dol- 
lars! A.  I  did  not.  Q.  You  did  volunteer  that  the  bank 
had  appraised  the  land  at  twelve  thousand  six  hundred 
dollai^sf  A.  He  asked  me  what  I  considered  the  prop- 
erty worth.  Q.  And  you  told  him  the  bank  had  ap- 
praised it!  A.  Yes,  I  told  him  the  only  knowledge  I  had 
was  that  they  appraised  it  at  twelve  thousand  six  hun- 
dred dollars.  Q.  Did  you  tell  him  why  the  bank  ap- 
praisement was  made!  A.  I  don't  know  whether  I  did  or 
not.  Q.  What  did  you  know  about  the  bank  appraisement! 
A.  I  knew  all  about  it.  It  was  made  at  my  request."  The 
bank  appraisement  referred  to  was  offered  in  evidence  and 
the  first  words  it  contains  relative  to  the  appraisement  are 
"the  place  contains  about  eighty  acres,"  and  the  appraise- 
ment which  follows  is  based  upon  this  acreage. 

This  evidence  may  have  had  some  weight  with  the  court 
in  reaching  the  conclusion  that  the  defendant  at  whose  re- 
quest this  appraisement  was  made  had  an  honest,  though  mis- 
taken belief,  that  the  land  did  contain  eighty  acres,  and  that 
the  same  information  was  given  to  the  plaintiff  in  regard  to 
the  acreage  of  the  land  as  was  given  to  the  appraiser  of  the 
bank  when  the  appraisement  was  made  by  the  bank  at  the 
request  of  the  defendant. 

So  far  as  mistake  and  rescission  are  concerned,  this  case 
comes  within  the  principles  enunciated  by  our  supreme  court 
in  the  case  of  Hannah  v.  Sieinman,  159  Cal.  142,  [112  Pac. 
1094].  See,  also,  Johnson  v.  Withers,  9  Cal.  App.  52,  [98 
Pac.  42] ;  Qiuirg  v.  Scher,  136  Cal.  406,  [69  Pac.  96] ;  EicheU 
berger  v.  Mills  Land  and  Water  Co.,  9  Cal.  App.  628,  [100 
Pac.  117]. 

[3]  The  court  did  not  err  in  allowing  the  plaintiff  to 
recover  one-half  of  the  value  of  the  improvements  placed 
upon  the  property.  {Fountain  v.  Semi-Tropic  L,  Co.,  99  Cal. 
677,  [34  Pac.  497].) 

[4]  The  court  did  not  err  in  permitting  the  plaintiff  and 
the  witness  Stiles  to  testify  in  regard  to  the  cost  and  value 
of  the  improvements  placed  upon  the  land.  The  witness 
Stiles  was  a  civil  engineer,  and  acquainted  with  the  property, 
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and  the  plaintiflE  testified  fully  in  regard  to  the  cost  of  the 
items  which  entered  into  the  value  of  the  improvements. 
Judgment  is  affirmed. 

Hart^  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  caust  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  26,  1919. 

Angellotti,  C.  J.,  Shaw,  J.,  l^Vllbur,  J.,  and  Olney,  J.,  being 
all  the  Justices  present,  concurred. 


[CSt.  No.  1891.    Third   Appellate  Diatriet— April  30,  1919.] 

MBS.  J.  K  SMITH,  Administratrix,  etc..  Respondent,  v. 
C.  W.  BABBICE,  Administrator,  etc.,  et  al.,  Appel- 
lants. 

[1]  EsTATvs  07  Deceased  Persons — ^Vesting  of  Title  in  Heibs  ob 
Devisees — Bight  to  Convey  Without  Administration — ^Title  of 
Geanteb. — Title  to  the  real  estate  of  a  deceased  intestate  vests  im- 
mediately in  Ids  heirs,  and  of  a  testate  in  his  devisees.  That  title 
they  may  eonvey  without  administration,  whether  they  be  domestic 
or  foreign  heirs  or  devisees — the  title  thus  conveyed,  however,  is  not 
a  perfect  title,  in  that  it  will  always  be  subject  to  the  right  of  pos- 
session in  a  local  administrator  for  the  payment  of  claims  of  legal 
creditors. 

[2]  Id. — ^Loss  OF  Title  bt  Adverse  Possession — ^Propertt  Subject  to 
Administration. — An  heir  can  likewise  lose  his  interest  in  real 
property  by  the  adverse  possession  of  another;  but  the  person  who 
takes  it  by  such  adverse  x>os6ession  takes  it  subject  to  administra* 
tion  in  the  same  manner  that  a  grantee  would. 

[S]  Id. — Adverse  Possession  of  Ootenant — ^Loss  of  Title. — A  tenant 
in  common  who  has  acquired  his  title  by  descent  may  be  divested  of 
it  through  adverse  possession  by  his  cotenant  during  the  pendency 
of  proceedings  in  administration. 

[4]  Id. — ^Basis  of  TrrLE — Suffioienot  of  Elements. — ^While  possession 
of  land  by  a  cotenant  is  not  alone  a  soiBeieiit  basis  upon  which  to 

3.  Adverse  possession  by  tenant  in  common^  Bote,  109  Am.  St.  Bep. 
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establish  title  aa  against  his  oo-ownery  the  makiiig  and  taking 
and  recording  of  deeds  and  mortgages  bj  the  eotenant  affecting 
the  whole  of  the  property  and  the  nnquestioned  retaining  of  all  the 
rents  and  profits  for  a  period  of  more  than  twenty  years  after  the 
attaining  of  majority  by  the  youngest  of  the  eo-owners  and  the 
placing  of  valuable  improTements  upon  the  property,  all  under 
a  claim  of  exclusive  ownership,  constitute  such  basis. 

[5]  Id. — Acquisition  of  Titlb  Against  Haibs — Rights  and  Dutiis  of 
Administrator. — The  title  acquired  against  the  heir  or  his  sue* 
cessor  by  adverse  possession  cannot  be  deemed  to  divest  the  admin* 
istrator  of  the  deceased  of  his  power  and  duty  to  proceed  with  and 
conclude  the  administration  of  the  estate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Nevada  County.  Oeorge  L.  Jones,  Judge.  Modified  and 
affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Preston  &  Preston  and  Hennessey  &  Peterson  for  Appel* 
lants. 

W.  H.  Slade  and  Prewett  &  Chamberlain  for  Respondent. 

BUCK,  P.  J.,  pro  tern. — This  is  an  action  to  quiet  title 
brought  by  the  successor  in  interest  of  an  heir  against  the 
other  heirs  and  the  administrator.  Plaintiff  claims  to  have 
acquired  ownership  by  adverse  possession  and  the  suit  was 
commenced  under  the  provisions  of  section  749  of  the  Code 
of  Civil  Procedure.  But  by  the  dismissal  of  the  action 
against  all  of  the  defendants  except  the  original  heirs  and 
the  administrator,  the  suit  Mas  become  in  fact  an  action  to 
quiet  title.  (Faxon  v.  AU  Persons,  166  Cal.  707,  712,  [L.  B.  A. 
1916B,  1209,  137  Pac.  919].)  Judgment  was  given  in  favor 
of  plaintiff  upon  the  ground  that  plaintiff  and  his  prede- 
cessors had  acquired  title  by  adverse  possession  against  the 
defendant  heirs,  and  also  against  the  administrator.  From 
this  judgment  all  of  the  defendants  appeal.  The  facts  upon 
which  the  trial  court  based  its  findings  and  docroe  are  sub- 
stantially as  follows:  On  September  4,  1876,  the  ancestor 
from  whom  all  parties  deraignod  title,  Henry  Recce,  died 
intestate  in  the  county  of  Nevada,  leaving  as  his  sole  heirs 
his  widow,  Amanda  Reece,  and  three  children,  the  defendants 
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herein,  aged  respectively  twelve,  six,  and  three  years,  the 
youngest  of  whom  did  not  become  of  age  until  1891.  With 
the  exception  of  some  personal  property  of  the  value  of  $447, 
the  deceased  left  no  other  property  except  the  quarter-sec- 
tion of  land  in  controversy  of  the  value,  at  that  time,  of  $250. 
The  property  was  the  community  property  of  himself  and 
wife.  On  October  9,  1876,  letters  of  administration  were 
issued  to  his  widow,  Amanda  Reece.  But  she  took  no  other 
proceedings  in  the  estate  than  to  publish  the  notice  to  credi- 
tors and  cause  an  inventory  and  appraisement  to  be  made 
of  the  property.  She  died  in  1887,  and  in  1915  letters  of 
administration  on  the  estate  were  issued  to  C.  W.  Barrick, 
who  is  made  a  defendant  in  his  capacity  as  such  adminis- 
trator. On  January  18,  1878,  Amanda  Reece  made  a  deed 
of  quitclaim  to  one  A.  S.  Waldo,  by  which  she  did  "remise, 
release,  and  forever  quitclaim  unto  the  party  of  the  second 
part  and  to  his  heirs  and  assigns"  the  property  in  contro- 
versy. This  deed  was  recorded  in  the  records  of  Nevada 
County,  July  3,  1880.  Waldo  was  a  son-in-law  of  Amanda 
Reece  and  had  actual  knowledge  of  the  family  interest  in  the 
land.  At  about  the  time  she  made  the  deed  to  Waldo, 
Amanda  Reece  and  her  three  children  moved  from  the  land 
in  Nevada  County  to  Auburn,  in  Placer  County,  where  they 
lived  for  a  period  of  five  years  and  then  moved  to  Ukiah,  in 
Mendocino  County,  a  distance  of  about  four  hundred  miles 
from  Nevada  County.  It  does  not  appear  that  any  of  the 
defendants  ever  returned  to  or  visited  the  premises  or  ever 
received  any  income  from  the  property,  nor  did  their  mother 
ever  talk  to  them  *' about  this  property,''  and  they  never 
heard  about  it  until  the  year  1913,  when  they  were  asked  to 
give  a  quitclaim  deed  of  their  interest  in  it.  After  he  ob- 
tained the  quitclaim  deed  to  the  property  in  1878,  A.  S. 
Waldo  **put  some  stock  on  it  and  put  a  man  there  to  take 
care  of  the  stock.**  He  did  not  live  on  the  property  himself. 
The  property  was  under  fence  and  was  cultivated  and  no 
one  ever  objected  to  his  passession  at  the  time.  He  leased 
the  property  to  a  third  person  and  collected  the  rent  for  tlie 
whole  of  it  and  paid  taxes  on  it.  On  April  11,  1881,  Waldo, 
by  a  grant,  barprain,  and  sale  deed  which  was  recorded  on 
April  23,  1881,  conveyed  the  property  to  John  Davis,  who 
took  possession  of  the  land,  cultivated  it,  and  pastured  it,  re- 


April,  1919.]  Smith  v.  Barrick.  31 

paired  and  built  fences  and  built  a  dwelling-house  thereon 
and  occupied  it  until  June,  1900,  when  by  his  deed,  which 
was  also  duly  recorded,  John  Davis  conveyed  the  property  to 
his  son,  Samuel  Davis,  who  made  his  home  on  the  property 
a  part  of  the  time  and  also  leased  it  to  third  parties  and  re- 
ceived all  the  rents  and  profits  theref  ront  On  July  9,  1908, 
Samuel  Davis,  by  his  deed  of  grant,  bargain,  and  sale,  which 
was  also  recorded,  conveyed  the  property  to  Henry  C.  Wor- 
rall,  who  remained  in  possession  of  the  property  seven  or 
eight  years,  and  during  all  that  time  paid  the  taxes  on  the 
property  and  farmed  and  pastured  it.  Also,  on  July  9,  1908, 
Henry  C.  Worrall  gave  a  mortgage  of  all  of  the  property  to 
Samuel  Davis  as  security  for  the  payment  of  the  sum  of  one 
thousand  two  hundred  dollars,  and  on  August  9,  1912,  Wor- 
rall mortgaged  all  of  the  property  to  one  Edith  B.  Poulson 
as  security  for  the  payment  of  the  sum  of  six  hundred  dol- 
lars; that  both  of  these  mortgages  were  recorded  soon  after 
being  executed.  Ever  since  1890  the  property  has  been 
assessed  in  the  names  of  the  foregoing  record  title  holders 
thereof  and  all  of  the  taxes  have  been  paid. 

[1]  From  the  foregoing  it  appears  that  at  the  time  of  the 
death  of  their  father  in  1876  the  defendants  herein  became 
vested  with  title  to  the  property  in  question  as  cotenants  in 
ownership  with  their  mother,  the  mother  owning  an  undi- 
vided one-half  interest  therein  and  each  of  the  three  heirs 
an  undivided  one-sixth  interest  therein.  As  stated  in  the 
case  of  Phelps  v.  Oraiy,  168  Cal.  73,  at  page  75,  [141  Pac 
927] :  ''Title  to  the  real  estate  of  the  deceased  intestate  vests 
immediately  in  his  heirs,  of  a  testate  in  his  devisees.  That 
title  they  may  convey  without  administration,  and  this  they 
may  do  whether  they  be  domestic  or  foreign  heirs  or  devisees 
— true,  the  title  thus  conveyed  is  not  a  perfect  title,  in  that 
the  title  will  always  ])e  subject  to  the  right  of  possession  in  a 
local  administrator  for  the  payment  of  claims  of  legal  credi- 
tors. But  with  this  dc  feet,  the  heirs  who  have  voluntarily 
parted  with  their  title  are  not  concerned  and  cannot  find  any 
fault — no  case  cited  by  the  appellant  denies  the  power  of  the 
heirs  or  devisees  so  to  convey  tl:eir  title.  Indeed,  such  a 
denial  would  be  in  the  faer^  of  our  express  statutory  law.  All 
that  such  cases  as  In  re  Plim  112  Cal.  14,  [44  Pac.  3321, 
Turner  v.  McDonald,  76  Cal.  177,  fO  Am.  St.  Rep.  189,  [18 
Pac.  2G2J,  EKsiaie  of  IStrong,  119  Cal.  633,   [51  Pac.  1078], 
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Blair  v.  Hazzard,  158  Cal.  721,  [112  Pac.  298],  declare  upon 
this  matter  is  that  the  title  thus  conveyed  is  still  subject  to 
administration,  and  is  therefore  and  in  this  sense  only  not 
perfect."  [2]  Now,  if  an  heir  can  convey  his  interest  by 
deed,  it  follows  that  he  can  likewise  lose  it  by  the  adverse 
possession  of  another  under  the  statute.  But  the  person  who 
takes  it  by  such  adverse  poascssion  under  the  statute  takes  it 
subject  to  administration  in  the  same  manner  that  a  grantee 
would.  In  fact,  title  by  adverse  possession  at  common  law 
was  based  upon  the  fictitious  assumption  of  a  pre-existing 
lost  grant.  {Bryan  v,  Tormey,  3  Cal.  Unrep.  85,  88,  [21 
Pac.  725].) 

[3]  Therefore,  there  is  no  rule  of  law  which  prevents  a 
tenant  in  common  who  has  acquired  his  title  by  descent  from 
being  divested  of  his  title  through  advei'se  possession  by  his 
cotcnaiit  during  the  pendency  of  proceodings  in  administra- 
tion. Our  supreme  court,  in  the  case  of  Cooley  v.  Miller  dk 
Lux,  156  Cal.  510,  at  page  515,  [105  Pac.  981,  983],  declares 
t!io  rule  as  follows:  **In  Bath  v.  Valdez,  70  Cal.  360,  [11  Pac 
727],  the  court  held  that  a  decree  of  distribution,  made  in 
the  usual  way,  does  not  in  any  maimer  affect  the  title  of  one 
who  has  held  by  adverse  possession  against  the  heirs  a  suffi- 
cient time  to  gain  title  by  prescription.  The  court  says:  *It 
is  the  estate  of  the  deceased  upon  wliich  the  probate  court 
administers.  It  is  the  title  which  the  deceased  had  in  and  to 
the  real  property  at  the  time  of  his  death,  or  which  has  in- 
ured to  the  estate  after  death  and  before  distribution,  which 
passes  to  the  heirs  and  devisees. '  ' ' 

[4]  As  regards  the  title  by  adverse  possession,  it  is  true 
tliat  possession  of  the  land  by  a  cotenant  is  not  alone  a  suffi- 
cient basis  upon  which  to  establish  title  as  against  his  co- 
owner.  But,  in  this  case,  there  are  other  elements  such  as 
the  making  and  taking  and  recording  of  deeds  and  mortgages 
by  the  cotenant  affecting  the  whole  of  the  property  and  the 
unquestioned  retaining  of  all  the  rents  and  profits  for  a 
period  of  more  than  twenty  years  after  the  attaining  of  the 
majority  of  the  youngest  of  the  defendants  and  the  placing 
of  valuable  improvements  upon  the  property,  all  under  a 
claim  of  exclusive  ownership. 

This  case,  thereiore,  comes  within  the  rule  laid  down  by 
our  supreme  court  in  the  case  of  Ungcr  v.  Mooney,  63  Cal. 
586,   L49  Am.  Rep.  100] ;  Bath  v,  Vald.z,  70  Cal.  350,  [11 
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Pac.  727] ;  Felix  v.  Felix,  105  Cal.  1,  [36  Pac.  521] ;  Packard 
V.  Moss,  68  Cal.  123,  [8  Pac.  818],  and  cages  cited  in  2  Corpus 
Juris,  185,  par.  355 ;  Alvarado  v.  NordholcU,  95  Cal.  119,  [30 
Pac.  211]. 

But  under  the  rule  laid  down  in  Blair  y.  Hazzard,  supra, 
as  explained  in  Phelps  v.  Orady,  supra,  the  title  acquired 
against  the  heir  or  his  successor  by  adverse  possession  cannot 
be  deemed  to  divest  the  administrator  of  the  deceased  of  his 
power  and  duty  to  proceed  with  and  conclude  the  administra- 
tion of  the  estate.  To  the  extent,  therefore,  that  the  judg- 
ment seeks  to  declare  that  the  defendant  administrator  has 
no  interest  in  the  property  herein  which  is  still  a  part  of  the 
estate,  it  is  erroneous. 

The  judgment  may,  therefore,  be  modified  so  as  to  provide 
that  the  right,  title,  and  interest  of  the  plaintiff  herein  is 
subject  only  to  the  right  of  the  defendant  administrator  to 
proceed  with  and  conclude  the  administration  of  said  estate, 
and,  as  so  modified  herein,  the  judgment  is  afBrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  30,  1919,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  26,  1919. 

Angellotti,  C.  J.,  Shaw,  J.,  Wilbur,  J.,  and  Olney,  J.,  being 
all  the  Justices  present,  concurred. 

41  Oal.  App. — 8 
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[Civ.  No.  2G60.    First  Appellate  District,  Division  One.-— May  1,  1910.] 

CHARLES  H.  SNOW,  Appellant,  v.  JOSEPH  R.  HARRIS, 

Respondent. 

[1]  Negligence — Injuries  to  Machinist  Emplotxd  on  Faem — ^AonoK 
FOR  Damages — Suffioiengt  of  Evidence. — In  thie  action  for  dam- 
ages for  personal  injuries  received  bj  a  machinist  while  engaged  in 
the  repair  of  a  caterpillar  tractor  used  by  the  defendant  in  the 
cultivation  of  bis  land,  the  plain tiif  failed  to  show  anj  negligenee  on 
the  part  of  the  defendant. 

[2]  Id. — Cause  of  Accidlxt — Expert  Evidencb. — In  such  action,  the 
court  properly  rejected  expert  evidence  offered  to  explain  how  the 
accident  might  have  happened  where  there  was  no  evidence  upon 
which  the  questions  could  be  predicated. 

[3]  Id. — Cause  of  Action  Uncertain — Province  of  Jubt. — -"Where,  in 
such  un  action,  the  evidence  leaves  the  cause  of  the  accident  uncer- 
tain, and  shows  that  any  one  of  several  causes  may  have  produced 
it,  it  is  not  for  the  jury  to  guess,  when  there  is  no  satisfactory 
foundation  in  the  testimony  for  a  verdict. 

[4]  Id. — Sympathy  for  Victim — Burden  of  Proof. — In  snch  an  action, 
sympathy  for  the  unfortunate  victim  of  the  accident  does  not  jus- 
tify a  departure  from  the  rule  that  the  burden  rests  upon  the  plain- 
tiff to  establish  negligence. 

[5]  Id. — Cause  of  Accident — Evidence. — In  such  an  action  it  is  not 
sufScient  for  an  employee  to  show  that  the  employer  may  have  been 
negligent.  The  evidence  must  show  that  the  defendant  waa  negli- 
gent. 

[6]  Id. — Hypothetical  Questions  —  Basis  fob. — While  hypothetical 
questions  on  which  the  opinion  of  an  expert  ia  to  be  based  may  in- 
clude any  state  of  facts  which  the  evidence  tends  to  prore,  they 
must,  nevertheless,  be  based  only  on  facts  which  are  in  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.     Henry  C.  Gesford,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

1.  Presumption  of  negligence  from  acciiiont  resulting  in  personal  in- 
jury, note,  113  Am.  St.  Kop.  987. 

3.  Necessity  that  tinino  of  accident  be  not  obscure,  notey  113 
St.  Bep.  998. 
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daienee  N.  Biggins  for  Appellants 

Mvriek  ft  Deering  and  James  Walter  Scott  for  Respondent 

KERRIGAN,  J.— This  is  an  appeal  from  a  judgment  of 
nonsuit  in  an  action  for  personal  injuries. 

The  case  has  already  been  before  the  supreme  court,  where 
it  was  held  that  the  plaintiff  was  a  casual  employee,  and 
therefore  not  entitled  to  compensation  under  the  Workmen's 
Compensation  Act  {Maryland  Casualty  Co.  v.  PUlsbury,  172 
Cal.  748,  [158  Pac  1031] ).  Plaintiff  thus  being  relegated  to 
an  action  for  damages,  he  seeks  judgment  against  defendant^ 
by  whom  he  was  employed  at  the  time  of  the  injury  com- 
plained of,  alleging  that  defendant  was  negligent  in  two 
particulars:  First,  in  that  he  supplied  an  improper  helper, 
whose  negligence  contributed  to  the  injury;  second,  that  he 
failed  to  supply  proper  tools  with  which  to  do  the  work.  To 
avoid  the  common-law  defenses  on  the  part  of  the  defendant 
of  assumption  of  risk  and  act  of  fellow-servant,  plaintiff  con- 
tends that  the  provisions  of  section  1  of  the  Roseberry  Act 
(Stats.  1911,  p.  796),  abolishing  these  defenses  and  modify- 
ing the  defense  of  contributory  negligence  were  not  repealed 
by  the  Boynton  Act  (Stats.  1913,  p.  279),  and  that  they  gov- 
ern this  action. 

[1]  Whether  this  be  true  or  not,  a  discussion  of  the  ques- 
tion becomes  unnecessary,  for,  in  the  absence  of  proof  of 
negligence,  defendant  cannot  b^  held  liable  for  the  injuries 
complained  of,  and  we  are  of  the  opinion  that  the  record 
fails  to  show  any  negligence  whatever  on  the  part  of  the 
defendant.  The  trial  court  in  granting  a  nonsuit  so  declared, 
and  from  a  careful  reading  of  the  record  we  are  of  like 
opinion. 

From  the  evidence,  which  is  without  conflict,  it  appears 
that  the  defendant  was  a  farmer,  and  among  other  machinery 
which  he  used  in  cultivating  his  land  was  a  caterpillar 
tractor.  Plaintiff  was  employed  by  defendant  to  repair  this 
machine,  and  while  in  the  act  of  babbitting  one  of  its  bear- 
ings an  explosion  occurred  and  plaintiff  lost  the  sight  of  both 
his  eyes.  Plaintiff  was  an  experienced  machinist,  and  had 
agreed  to  do  the  work  at  a  stipulated  price  per  day,  using 
his  own  tools  together  with  those  owned  by  defendant.  On 
the  day  of  the  accident  plaintiff  had  removed  the  boxing  of 
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the  rear  axle  of  the  machine,  which  was  separated  into  two 
halves.  After  babbitting  the  lower  half  he  cleaned  the  upper 
part  with  tools  and  heat,  placed  the  axle  in  position,  and  then 
made  a  mold  of  cardboard  and  clay  to  hold  the  molten  metal, 
and  caused  the  box  to  be  heated  by  a  flare  torch  operated  by 
his  helper.  He  then,  with  the  assistance  of  this  helper, 
poured  the  babbitt  metal  into  a  pour-hole  and  returned  the 
pans  which  had  contained  the  alloy  to  the  side  of  the  forge 
close  by.  After  waiting  for  a  time  sufficient  in  his  opinion 
to  allow  the  metal  to  solidify  he  removed  a  portion  of  the  dam 
he  had  constructed  to  hold  the  metal  and  looked  into  the 
pour-hole  to  inspect  the  result  of  his  work,  when  of  a  sudden 
an  explosion  occurred,  which  threw  the  molten  metal  upward, 
causing  the  injury  complained  of.  At  the  time  of  the  acci- 
dent, plaintiff  was  alone  at  the  bearing,  defendant  not  having 
been  present  at  any  time  during  the  day;  in  fact,  defendant 
had  nothing  to  do  with  the  work  either  in  assisting  or  in  the 
giving  of  instructions  as  to  the  manner  in  which  it  should 
be  done,  and  nowhere  in  the  evidence  is  there  anything  which 
shows  that  the  tools  used  by  the  plaintiff  contributed  in  any 
degree  to  the  accident.  Plaintiff  had  complete  charge  of  the 
work,  was  experienced  in  babbiting  bearings,  and  he  testified 
that  he  did  not  know  of  anything  that  the  helper  did  or  failed 
to  do  that  in  any  way  contributed  to  his  injury.  The  evi- 
dence further  discloses  the  fact  that  babbitt  metal  explodes 
when  brought  in  contact  with  moisture,  and  it  is  conceded 
that  moisture  in  some  form,  either  direct  or  indirect,  was  the 
cause  of  the  accident.  There  is,  however,  no  evidence  show- 
ing how  the  moisture  was  produced.  Plaintiff's  theory  of  the 
accident  is  that  the  helper,  while  holding  the  blow-torch  on 
the  bearing  for  the  purpose  of  heating  it,  npj/ligently  knocked 
a  portion  of  the  damp  clay  forming  the  dam  into  the  hole. 
There  is  no  evidence,  however,  to  support  this  contention. 
On  the  other  hand,  defendant  suggests  causes  for  the  pres- 
ence of  the  moisture,  among  which  is  that  the  plaintiff  him- 
self might  have  knocked  the  clay  into  the  hole,  or  that  he 
might  have  left  moist  clay  in  the  box  before  the  pouring  of 
the  molten  metal  commenced.  Varied  as  are  these  different 
theories  of  the  parties,  there  is  no  evidence  as  to  the  real 
cause  of  the  presence  of  moisture  which  produced  the  explo- 
sion, nor  is  there  any  evidence  that  the  accident  occurred 
through  any  negligent  conduct  of  the  defendant. 
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No  presumption  of  negligence  exists  in  favor  of  plaintiff 
by  reason  of  the  mere  happening  of  the  accident;  and  he  hav- 
ing produced  no  proof  of  any  negligence  on  the  part  of  defend- 
ant, and  the  burden  being  upon  him  so  to  do,  it  was  the  duty 
of  the,  trial  court  to  grant  the  motion  complained  of. 

[2]  Appellant  assigns  as  error  justifying  a  reversal 
certain  rulings  of  the  trial  court  rejecting  expert  evidence  to 
explain  how  the  accident  might  have  happened.  The  offered 
evidence  was  rightfully  rejected,  for  the  reason  that  there  was 
no  evidence  upon  which  the  questions  could  be  predicated. 

[3]  Where,  as  here,  the  evidence  leaves  the  cause  of  the 
accident  uncertain,  and  shows  that  any  one  of  several  causes 
may  have  produced  it,  it  is  not  for  the  jury  to  guess,  when 
there  is  no  satisfactory  foundation  in  the  testimony  for  a 
verdict;  [4]  and  sympathy  for  the  unfortunate  victim  of 
the  accident  does  not  justify  a  departure  from  the  rule  that 
the  burden  rests  upon  the  plaintiff  to  establish  negligence. 
[6]  It  is  not  suiBcient  for  an  employee  to  show  that  the  em- 
ployer may  have  been  negligent.  The  evidence  must  show 
the  fact  that  he  was.  If  he  is  unable  to  do  this  he  fails  in 
his  action.  (Patton  v.  Texas  &  P.  R.  Co.,  179  U.  S.  658, 
[45  L.  Ed.  361, 21  Sup.  Ct.  Rep.  275] .)  [6]  While  hypotheti- 
cal questions  on  which  the  opinion  of  an  expert  is  to  be  based 
may  include  any  state  of  facts  which  the  evidence  tends  to 
prove,  they  must,  nevertheless,  be  based  only  on  facts  which 
are  in  evidence.  (Graves  v.  Union  Oil  Co,,  36  Cal.  App. 
766,  [173  Pac.  618].)  Here  the  hypothetical  questions,  the 
rejection  of  which  is  complained  of,  were  based  upon  mere 
surmise  and  not  upon  inferences  from  established  facts.  In- 
ferences must  be  reasonable  and  not  possible  conjectures, 
surmise,  or  speculation. 

Other  questions  do  not  require  consideration. 

The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  30,  1919. 

All  the  Justices  concurred,  except  Melvin,  J.,  and  Lennon, 
J.,  who  were  absent 
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[Grim.  No.  466.     Third  Appellate  District.— May  1,  1W9.] 

THE  PEOPLE,  Respondent,  v.  JOSEPHINE  GOODRICH, 

etc.,  et  al.,  Appellants. 

[1]  Criminal  Law  —  Grand  Larceny  —  Verdict  —  Evidence. — In  this 
prosecution  for  the  crime  of  grand  larceny  the  evidence  was  suffi- 
cient to  eustain  the  verdict  of  the  jury. 

[2]  New  Trial — ^Newlt  Discovered  Evidence — Denial  op  Motion — 
Appeal — Insufhcient  Briefs. — Where  the  appellants  predicate 
error  on  the  action  of  the  trial  court  in  denying  their  motion  for 
a  new  tri«l  on  the  ground  of  newly  discovered  evidence,  but  there 
10  only  a  general  reference  in  their  briefs  to  the  affidavits,  the 
appellate  court  is  justified  in  passing  the  matter  by  without  in- 
vestigation. 

[3]  Id. — Unimportant  Evidence — ^No  Showing  of  Diligence — Disre- 
gard OF  Affidavits. — Where  the  affidavits  offered  in  support  of 
the  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence are  of  slight,  if  any,  im|>ortance,  and  it  ia  not  at  all  probable 
that  if  tbe  affiants  had  so  testified  at  the  trial  the  result  would 
have  been  different,  and  no  showing  of  diligence  whatever  is  made 
by  the  parties  making  the  motion  for  a  new  trial,  the  court  ia 
justified  in  disregarding  such  affidavits. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    George  F.  Buck,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  E.  Murphy  and  Wm.  P.  Toscano  for  Appellants. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

BURNETT,  J. — ^Defendants  were  convicted  of  the  crime 
of  grand  larceny,  and  they  appeal  from  the  order  denying 
their  motion  for  a  new  trial.  [1]  The  principal  contention 
of  appellants  is  that  the  evidence  is  insufficient  to  sustain  the 
verdict.  We  are  satisfied,  however,  that  the  claim  ia  without 
substantial  merit.  After  reading  the  record,  we  are  con- 
vinced that  not  only  does  the  evidence  support  the  finding  of 
the  jury,  but  there  is  no  reasonable  doubt  of  the  guilt  of  the 
defendants. 
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It  appears  without  conflict  that  on  September  28,  1918, 
about  4  P.  M.,  one  Song  Won  Sook,  a  Korean,  was  in  the 
act  of  boarding  a  railroad  train  at  Stockton,  and  while  get- 
ting on  the  train  a  purse  containing  the  sum  of  $61.50  was 
abstracted  and  stolen  from  his  pocket.  It  is  a  reasonable 
inference  that  the  theft  was  committed  by  the  defendants  and 
one  Ervine  Williams  acting  in  concert  and  collusion.  As  to 
which  one  actually  picked  the  Korean's  pocket  there  is  some 
uncertainty,  but  that  the  three  were  participants  in  the  crime 
stands  out  clear  enough.  The  prosecuting  witness  understood 
English  quite  imperfectly,  and,  testifying  without  an  inter- 
preter, his  statements  are  not  altogether  consistent,  some  of 
them  being  even  unintelligible,  but,  regarding  and  giving  full 
credit  to  his  testimony  as  a  whole,  the  jury  could  scarcely 
doubt  the  guUt  of  the  defendants.  The  following  from  the 
transcript  will  indicate  the  difiSculty  with  which  he  expressed 
himself,  and  it  also  shows  the  actual  participation  in  the 
crime  of  the  three  said  parties:  "Mr.  Bendon:  Q.  These  two 
take  money  out  of  your  pocket  t  A.  Yes,  two,  one  more, 
three.  Q.  Who  take  him  money  out  of  your  pocket,  him, 
two  or  the  other  man  or  three  or  more  or  two,  how 
many  t  A.  That  time  my  money.  Q.  Which  one  t  A.  Three. 
Q.  Which  one  take  him  out  of  your  pocket!  A.  That  lady. 
Q.  The  lady?  A.  Yes,  this  lady  and  give  him  to  him. 
Q.  How  know  he  take  him  out  of  your  pocket,  what  for  you 
know?  A.  [Witness  shows.]  Overcoat  here,  one  man  here, 
lady  here,  and  one  man  here,  take  him  this  way,  see? 
Q.  How  know  he  take  him,  you  see  him  take  him  ?  A.  No,  I 
no  see,  I  hear,  no  eye.  Q.  How  you  savvy  [know]  ?  A.  I  no 
see.  One  man  here  that  side,  nobody  see  him  and  she  take 
him  this  way  [shows].  Q.  How  know  she  take  him,  how  you 
savvy  ?  A.  Oh,  overcoat  here  hanging  down,  nobody  see  that 
side.  Q.  How  you  know  him  take  him  money  too?  A.  I 
know  him  take  him  money.  I  look  to  see.  Q.  I  see;  you  feel 
him  right  there?    A.  Yes,  sure.*' 

He  also  testified  that  there  was  no  one  except  these  three 
near  him  at  the  time  of  the  theft  and  he  details  other  cir- 
cumstances that  we  need  not  repeat. 

Mrs.  Winnie  Honnold  testified  that  she  was  in  the  car 
which  the  Korean  was  entering?;  that  she  **was  sitting  there 
looking  out  of  the  window  and  I  turned  around  and  I  saw 
like  a  crowd  gathered  there,  and  I  went  to  look  and  see  what 
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was  going  on  and  the  next  thing  I  saw  was  a  purse  looked 
like  it  was  dropping  and  then  the  man  put  his  hand  under  it 
and  grabbed  it  and  stuck  it  in  his  right-hand  pocket,  trouser 
pocket,  and  walked  on  out  of  the  car ;  that  man  was  Mr. 
Phillips,  the  defendant." 

In  describing  the  position  of  the  parties  when  the  purse  was 
taken,  she  said :  ''The  Korean  was  standing  in  the  middle  and 
one  man  in  front  of  him  and  the  lady  [Mrs.  Phillips]  on  the 
left-hand  side  and  one  man  in  the  back,"  and  that  they  were 
all  right  close  to  the  Korean,  and  that  she  first  saw  the  purse 
on  the  side  where  the  lady  stood,  and  that  she  saw  Phillips 
catch  it  with  his  hand  above  the  floor  about  the  distance  of 
the  Korean's  knees. 

Many  circumstances  are  related  by  various  witnesses  that 
tend  to  confirm  the  conclusion  of  the  jury,  but  we  shall  do  no 
more  than  to  refer  to  them  in  a  somewhat  general  way. 

These  defendants  and  said  Williams  were  stopping  for  a 
time  at  the  same  place  in  Sacramento  without  visible  means 
of  support.  It  is  true  that  Mrs.  Phillips  testified  that  they 
were  canvassing  for  an  atlas  and  that  they  were  engaged  in 
that  business,  but  the  record  discloses  certain  facts  that  throw 
discredit  upon  her  story.  They  went  to  Stockton  together 
and  put  up  at  the  same  hotel,  and  here  again  the  jury  had  a 
right  to  conclude  that  their  visit  was  for  no  lawful  purpose. 
They  went  to  the  depot  together  without  any  apparent  rea- 
son. There  is  some  pretense  that  their  purpose  was  to  in- 
quire in  reference  to  certain  baggage  belonging  to  them,  but 
their  subsequent  conduct  stamps  that  story  as  a  mere  sub- 
terfuge. While  at  the  depot  they  saw  the  Korean  purchase 
a  ticket  and  replace  his  purse  in  his  pocket.  Defendant 
Phillips  was  seen  talking  suspiciously  to  his  wife.  The  three 
arranged  themselves  in  such  position  as  to  be  able  to  accom- 
plish the  theft  with  the  least  difficulty  and  danger  of  detec- 
tion. It  is  a  fair  inference  that  the  three  in  entering  the  car 
had  no  other  intention  than  to  perpetrate  the  larceny.  There 
is  no  evidence,  indeed,  that  these  defendants  expected  to  be- 
come passengers,  and  the  explanation  of  Mrs.  Phillips  as  to 
why  she  entered  the  car  is  altogether  too  unreasonable  for 
belief,  and  the  jury  undoubtedly  rejected  it  as  simulated. 
Williams  testified  that  he  intended  to  travel  on  the  train,  but 
it  appears  that  he  did  not  purchase  a  ticket,  and  there  are 
other  circumstances  tending  to  discredit  his  statement.    After 
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the  larceny  was  eommitted  Mrs.  Phillips  and  Williams  took  a 
seat  together,  while  Phillips  hurriedly  left  the  car  and  made 
his  escape,  although  some  time  thereafter  he  was  arrested. 
When  the  Korean  charged  Williams  with  the  theft  of  his 
money  the  latter  and  Mrs.  Phillips  in  a  fine  frenzy  of  assumed 
innocence  denied  the  accusation,  but  significantly  suggested 
that  he  had  lost  it  and  volunteered  to  assist  him  in  the  search 
for  it.  As  evidence  of  a  guilty  conscience,  it  may  be  added 
that  Mrs.  Phillips  denied  that  she  had  ever  met  Williams  be- 
fore, and  she  made  other  statements  that  she  aftei*ward 
contradicted. 

Without  further  disquisition,  we  think  it  may  be  said  that 
the  record  is  surcharged  with  indubitable  proof  that  these  de- 
fendants were  justly  convicted,  and  one  can  hardly  resist  the 
conclusion  that  they  are  ''professional  crooks." 

The  only  other  point  made  by  appellants  is  that  the  court 
should  have  granted  their  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  All  that  is  said  by  ap- 
pellants in  their  briefs  as  to  this  is  as  follows:  ''The  defend- 
ants' and  appellants'  motion  for  a  new  trial  was  based  upon 
the  fact  that  new  evidence  material  to  the  defendants  which 
could  not  with  reasonable  diligence  have  been  discovered  and 
produced  at  the  trial,  and  afSdavits  (Clerk's  Trans.,  pp.  29 
and  30)  were  presented  in  support  thereof.  The  affidavits, 
and  motion  for  new  trial  are  a  part  of  the  record  and  we 
believe  any  argument  thereon  is  unnecessary.  The  facts  as 
presented  by  the  record,  speak  for  themselves."  [2]  In 
view  of  such  a  general  reference  to  the  affidavits  we  would 
be  justified  in  passing  the  matter  by  without  investigation, 
[3]  However,  we  have  read  the  two  affidavits,  which  were 
offered,  and  it  is  quite  apparent  that  they  are  of  slight,  if 
any,  importance,  and  it  is  not  at  all  probable  that  if  affiants 
had  so  testified  at  the  trial  the  result  would  have  been  differ- 
ent. Besides,  it  may  be  added,  that  no  showing  of  diligence 
whatever  was  made  by  appellants,  and  the  court  was,  there- 
fore, justified  in  disregarding  said  affidavits. 

The  order  is  affirmed. 

Chipman,  P.  J.,  and  Ilart,  J.,  concurred. 
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[Civ.  No.  2672.    First  AppcUate  District,  Division  One.— May  2,  1919.] 

WONG  FOO,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY  (a  Corporation),  Appellant. 

[1]  Sales — Agreement  for  Sale  of  Potatoes — ^Deuvery  at  Given 
Point — Nature  op  Contract — Title. — ^An  agreement  for  the  sale  of 
potatoes  to  be  delivered  f.  o.  b.  at  the  river  banik  and  shipped  to 
a  given  point,  their  arrival  in  good  condition  at  the  latter  place 
to  be  considered  the  time  and  place  where  the  sale  is  to  be  con- 
summated, constitutes  but  an  executory  contract  of  sale,  the  title 
to  the  potatoes  remaining  in  the  vendor. 

[2]  Id. — Payment  of  Purchase  Prick — Precedent  Condition  of  Sale — 
Passage  of  Title. — Where  such  contract  provides  that  the  balance 
of  the  purchase  price  is  to  be  paid  after  receipt  of  the  potatoes  in 
good  merchantable  condition,  such  payment  is  a  precedent  condition 
of  sale  which  suspends  the  comipletion  of  the  contract  until  this 
condition  is  performed,  and  prevents  the  right  of  property  passing 
to  the  vendee. 

[3]  Id. — Refusal  to  Pat — Termination  of  Contract. — ^Where,  upon 
the  arrival  of  the  potatoes  at  the  specified  tpoint,  the  purchaser 
refuses  to  pay  the  balance  of  the  purchase  price,  the  agreement 
terminates  and  the  purchaser  acquires  no  title  in  the  potatoes  which 
it  can  convey  to  another. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  courts 

P.  A.  Cutler  and  John  A.  Wilson  for  Appellant. 

Pringle  &  Robbins  for  Respondent. 

KERRIGAN,  J. — This  is  an  action  to  recover  damages  for 
the  alleged  conversion  of  810  sacks  of  potatoes  by  defendant 
company  in  its  capacity  as  warehouseman. 

Plaintiff  claimed  to  be  the  owner  and  entitled  to  the  pos- 
session of  the  property,  which  had  been  deposited  for  storage 
in  the  warehouse  of  the  defendant  company  at  Stockton.  It 
is  alleged  in  the  complaint  that  while  the  potatoes  were  in  the 
possession  of  defendant,  plaintiff  demanded  the  same  and 
offered  to  pay  the  charges  thereon,  but  that  defendant  not 
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only  failed  to  deliver  them,  but  converted  and  disposed  of 
the  same  to  its  own  use. 

The  answer  of  the  defendant  specifically  denied  the  allega- 
tions of  the  complaint,  and  for  a  separate  answer  alleged 
that  on  the  twenty -fourth  day  of  November,  1915,  one  James 
Donlon  entered  into  an  agreement  with  a  produce  firm  called 
the  Kourke  Company,  whereby  said  Donlon  agreed  to  sell  said 
company  810  sacks  of  potatoes  at  $1.30  a  sack,  and  that  under 
the  terms  of  said  agreement  said  potatoes  were  to  be  delivered 
f.  o.  b.  at  the  river  bank  and  shipped  to  Stockton,  their  ar- 
rival in  good  condition  at  said  place  to  be  considered  as  the 
time  and  place  of  the  consummation  of  said  sale.  The  an- 
swer further  alleged  that  on  December  2,  1915,  Donlon 
shipped  the  potatoes  to  Rourke  Company,  and  that  defendant 
received  them  and  stored  the  same  in  its  warehouse,  but  that 
Rourke  Company  had  not  prior  to  January  12,  1916,  or  at 
any  time  thereafter  paid  Donlon  any  part  of  the  purchase 
price  thereof,  but  that  on  said  last-named  date  Rourke  Com- 
pany had  declared  its  inability  to  pay  its  debts,  whereupon 
said  Donlon  gave  notice  to  defendant  company  not  to  deliver 
the  potatoes  to  said  company,  and  demanded  possession  of 
them,  in  pursuance  to  which  demand  defendant  delivered  the 
potatoes  to  Donlon. 

[1]  From  the  evidence  it  appears  that  the  sale  of  the 
X>otatoes  was  negotiated  by  an  agent  of  Rourke  Company  with 
one  Hop  Sing,  who  had  charge  of  Donlon 's  land,  and  who 
was  farming  the  same  under  an  agreement  with  Donlon.  It 
also  appears  that  Hop  Sing  had  no  title  to  the  potatoes,  but 
that  he  was  vested  with  authority  to  make  a  sale  thereof. 
The  material  part  of  the  agreement  entered  into  by  these  par- 
ties on  behalf  of  their  principals  is  as  follows: 

**Hop  Sing  hereby  sells  to  Rourke  Company  .  .  .  810 
fancy  spuds  at  $1.30  per  sack  .  .  .  being  that  certain  lot  in 
ground  at  Donlon  Island  ...  to  be  delivered  f.  o.  b.  bank 
and  shipped  to  Stockton  on  or  before  Monday,  next  week, 
1915,  unless  otherwise  directed  by  Rourke  Co.  Must  be  new 
sacks,  full,  open-mouthed,  contents  properly  graded  and 
sorted  and  ...  to  average  116  lbs  to  sack. 

"In  consideration  I  hereby  acknowledge  receipt  of  .  .  . 
one  dollar  in  part  payment  of  above  sale ;  balance  to  be  paid 
after  receipt  of  goods  in  good  merchantable  condition  as 
above  mentioned.     It  is  understood  that  arrival  of  goods  at 
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Stockton  in  good  condition,  as  provided  above,  shall  be  con* 
sidered  as  the  time  and  place  for  the  consummation  of  this 
sale. 

"...  RouBKB  Co.,  Buyer, 

*'By  Km  Woo. 
"Dated  Nov.  24,  1915." 

On  November  29,  1915,  five  days  after  the  execution  of 
this  agreement,  Bourke  Company  sold  the  potatoes  to  plain- 
tiff, Wong  Foo,  for  the  sum  of  $1,053. 

To  support  his  claim  of  title  to  the  property  plaintiff 
introduced  in  evidence  the  agreement  of  sale  above  recited, 
and  also  evidence  of  his  purchase  from  Rourke  Company. 
In  defense  of  the  action  defendant  claimed  that  under  the 
agreement  the  Rourke  Company  never  acquired  title  to  the 
property,  and  therefore  it  could  convey  none. 

Judgment  went  for  plaintiff;  a  new  trial  was  denied,  and 
this  is  an  appeal  from  such  judgment  and  order. 

We  are  of  the  opinion  that  appellant  is  correct  in  its  con- 
tention that  Bourke  Company  never  acquired  title  to  the 
property  in  question.  At  the  time  of  the  execution  of  the 
contract  the  potatoes  were  in  the  ground,  and  it  was  provided 
by  the  terms  of  the  agreement  that  they  be  of  a  certain  qual- 
ity and  weight,  and  further  that  they  be  shipped  to  Stock- 
ton, where  the  sale  was  to  be  consummated.  These  provi- 
sions of  the  agreement  were  for  the  purpose  of  permitting  the 
Bourke  Company  either  to  elect  to  purchase  the  potatoes  if 
they  came  up  to  the  required  standards,  or  to  reject  the  same 
if  they  failed  to  measure  up  thereto.  The  agreement,  there- 
fore, amounted  to  no  more  than  an  executory  contract  of  sale, 
the  title  to  the  property  remaining  in  the  vendor.  {Black- 
wood  V.  Cutting  Packing  Co.,  76  Cal.  212,  [9  Am.  St.  Bep. 
199,  18Pac.  248].) 

[2]  In  addition  thereto  the  contract  further  provided 
that  the  balance  of  the  purchase  price  was  to  be  paid  after 
receipt  of  the  potatoes  in  good  merchantable  condition.  The 
payment  was,  therefore,  a  precedent  condition  of  sale,  which 
suspended  the  completion  of  the  contract  until  this  condition 
was  performed,  and  prevented  the  right  of  property  passing 
to  the  vendee.  {Hilmer  v.  Hills,  138  Cal.  134,  [70  Pac. 
1080].)  [3]  There  was  no  compliance  with  this  part  of  the 
agreement,  Bourke  Company  being  insolvent,  and  Donlon 
was  entitled  to  his  property,  as  the  refusal  to  pay  terminate  d 
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the  agreement.  {Liver  v.  MUls,  155  Cal.  459,  463,  [101  Pac 
299].) 

Here  no  quegtion  of  estoppel  is  involved,  and  Rourke  Com- 
pany never  having  acquired  title  to  the  property  could  con- 
vey none  to  plaintiflP. 

The  contention  of  respondent  that  the  contract  of  sale  was 
fully  executed  upon  the  arrival  of  the  goods  at  Stockton,  for 
the  reason  that  Bourke  Company  elected  not  to  exercise  its 
right  of  rejection,  is  without  merit.  Payment  was  the  prin- 
cipal condition  upon  which  the  title  depended;  and  no  at^ 
tempt  was  made  by  Bourke  Company  or  its  vendee  to  comply 
with  this  provision.  As  owner  of  the  property  Donlon  was 
therefore  enti''  d  to  its  possession. 

For  the  reasons  given  the  judgment  and  order  are  reversed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  30,  1919. 

Shaw,  J.,  Lawlor,  J.,  Wilbur,  J.,  and  Olney,  J.,  concurred, 
Melvin,  J.,  and  Lennon,  J.,  were  absent. 


[ay.  No.  ^90.    First  AppeMs,te  District,  Diyisioii  Two.— Maj  2,  1919.] 

ELIZABETH   F.   HOWELL  et  al.,   Appellants,   v.   J.   C. 

PEDEBSEN  et  al.,  Bespondents. 

[1]  Bill  of  Exceptions — ^Failure  to  Serve  in  Time — ^Reliet  from — 
Discretion  op  Trial  Court. — The  discretionary  power  of  a  trial 
court  in  the  matter  of  relieving  parties  from  their  default  in  failing 
to  prepare  and  serve  their  proposed  bill  of  exceptions  within  the 
time  allowed  bj  law  therefor  is  not  to  be  interfered  with  on  appeal, 
except  upon  a  clear  abuse  of  discretion. 

[2]  lb. — When  Extension  Must  be  Obtained. — An  extension  of  time, 
permitted  under  section  1054  of  the  Oode  of  Civil  Procedure,  must 
be  obtained  within  the  period  during  which  the  original  right  is 
■tin  alive. 

£3]  lb. — ^Failure  to  Prepare  and  Serve  jn  Time — ^Refusal  to  Settle. 
Where  a  b.^ll  of  exceptions  is  not  pzepwred  and  served  within  the 
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time  allowed  by  law  therefor,  or  valid  ezteiunoiis  thereof,  the  eourt 
le  justified  in  refucdng  to  eettle  the  same. 
[4]  Id. — Remedy — Appeal — Mandamus. — An   order  refusing  to  settle 
a  bill  of  exceptions  is  not  appealable.     The  remedy  is  by  mandamus. 

[5]  Id. — Lack  of  Diligence — ^Discretion  not  Abused. — Refusal  to 
grant  a  motion  for  relief  from  default  in  failing  to  prepare  and 
serve  a  proposed,  bill  of  exceptions  within  the  time  allowed  by  law 
therefor  does  not  constitute  an  abuse  of  discretion,  where  the  only 
excuse  offered  is  that  the  transcript  could  not  be  secured  from  the 
reporter  in  time,  and  the  record  shows  that  although  such  transcript 
was  not  ordered  until  eighteen  days  after  notice  of  entry  of  judg- 
ment, if  the  parties  had  secured  a  proper  extension  of  time,  the 
transcript  would  have  been  in  their  hands  ten  days  before  their 
time  would  have  expired  for  serving  their  proposed  bill  of  excep- 
tions. 

[6]  Id. — Objections  to  Delay — ^Reservation — Waiver. — In  such  case, 
defendants  did  not  waive  their  objections  to  the  delay  of  the  plain- 
tiffs in  serving  their  proposed  bill  of  exceptions  by  requesting  and 
receiving  from  plaintiffs  additional  time  within  which  to  propose 
amendments  to  such  bill,  where  the  stipulation  extending  such  time 
provided  that  defendants  should  have  until  a  given  date  "within 
which  to  propose  any  amendments  or  mafce  any  objections  to  the 
proposed  bill  of  exceptions,"  while  on  their  admission  of  service 
of  the  proposed  bill  they  expressly  reserved  such  objection  "for 
presentation  when  the  bill  of  exceptions  is  presented  for  settlement." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  Q.  White,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fred  S.  Howell  for  Appellants. 

Eellogg  &  Kyle  for  Respondents. 

LANGDON,  P.  J. — This  is  an  appeal  from  an  order  of  the 
trial  court  refusing  to  settle  and  allow  plaintiffs'  bill  of  ex- 
ceptions on  appeal  from  the  main  judgment  in  the  case,  and 
denying  plaintiffs'  motion  for  relief  from  their  default  in 
failing  to  prepare  and  serve  their  proposed  bill  of  exceptions 
within  the  time  allowed  by  law  therefor.  [1]  The  discre- 
tionary power  of  a  trial  court  in  proceedings  of  this  character 
is  not  to  be  interfered  with,  except  upon  a  clear  abuse  of 
discretion.  The  trial  court  has  decided  that  the  plaintiffs 
did  not  make  a  showing  of  excusable  neglect,  and  it  would 
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seem  that  such  a  conclusion  was  warranted.  The  only  excuse 
offered  by  plaintiffs  for  their  failure  to  prepare  and  serve 
this  bill  of  exceptions  in  time  was  that  the  transcript  could 
not  be  secured  from  the  reporter  in  time.  But  upon  plain- 
tiffs' own  showing,  the  facts  appear  to  be  that  on  January  31, 
1918,  judgment  was  entered  in  the  case  and  notice  of  entry 
of  judgment  was  served  upon  plaintiffs  on  February  18, 
1918.  Appellants  did  not  apply  to  the  court  for  an  exten- 
sion of  time  within  the  ten  days  allowed  by  law  for  the  prepa- 
ration and  service  of  the  bill.  [2]  It  has  been  repeatedly 
held  that  an  extension  of  time,  permitted  under  section  1054 
of  the  Code  of  Civil  Procedure,  must  be  obtained  within  the 
period  during  which  the  original  right  is  still  alive.  {Clarke 
V.  Crane,  57  Cal.  629 ;  Oppenheimer  v.  Radke  &  Co,,  165  Cal. 
220,  [131  Pac.  366] ;  Union  Collection  Co.  v.  Oliver,  162  Cal. 
755,  [124  Pac.  435] ;  Curtis  v.  Superior  Court,  70  Cal.  390, 
[11  Pac.  652].)  The  time  within  which  the  court  might  ex- 
tend plaintiffs'  time  had  expired  at  the  date  when  the  court 
made  the  order  upon  the  ez  parte  application  of  the  plaintiffs 
extending  their  time  for  thirty  days,  and  such  order  could 
give  the  plaintiffs  no  rights  in  place  of  those  which  had  been 
lost  by  their  delay.  [3]  Plaintiffs,  therefore,  were  in  de- 
fault, and  the  court  was  justified  in  refusing  to  settle  their 
bill  of  exceptions.  [4]  The  order  refusing  to  settle  said 
bill  is  not  appealable,  and  the  remedy  is  by  mandamus. 
(Potter  V.  Pigg,  35  Cal.  App.  707,  [170  Pac.  1066] ;  Erode  v. 
Goslin,  158  Cal.  699,  [112  Pac.  280].)  [6]  We  have  dis- 
cussed  the  question  upon  its  merits,  because  it  is  linked  with 
the  question  properly  presented  for  our  consideration  upon 
this  appeal,  which  is  whether  or  not  there  has  been  an  abuse 
of  discretion  by  the  trial  court  in  refusing  to  grant  plain- 
tiffs' motion  to  be  relieved  from  their  default.  We  think 
this  motion  was  properly  denied,  as  the  plaintiffs  made  no 
showing  of  mistake,  inadvertence,  surprise,  or  excusable 
neglect.  As  heretofore  stated,  the  notice  of  entry  of  judg- 
ment was  served  on  February  18,  1918.  Plaintiffs  then 
had  ten  days  within  which  to  prepare  their  bill  of  exceptions, 
or  within  which  to  ask  for  an  extension  of  time  for  that  pur- 
pose. Had  they  been  diligent  in  guarding  their  rights — they 
might  have  had  forty  days  from  February  18th,  which  would 
have  allowed  them  until  March  30th.  It  appears  also  that 
plaintiffs  were  not  diligent  in  ordering  the  transcript  from 
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the  reporter.  It  was  not  ordered  until  March  8th— eighteen 
days  after  notice  of  entry  of  judgment.  But  irrespective  of 
this  fact,  and  despite  this  delay  in  ordering  the  transcript, 
plaintiffs,  if  they  had  secured  a  proper  extension  of  time, 
would  yet  have  had  the  transcript  in  their  hands  ten  days 
before  their  time  expired  for  serving  their  proposed  bill  of 
exceptions,  for  it  appears  by  their  own  showing  that  the 
transcript  was  delivered  to  them  twelve  days  after  it  was 
ordered,  or  on  March  20th.  Under  such  circumstances,  this 
court  cannot  say  that  there  was  an  abuse  of  discretion  on  the 
part  of  the  trial  court.  It  is  only  in  exceptional  cases  that 
orders  of  this  kind  will  be  reversed.  An  appellate  court  is 
very  loath  to  substitute  its  own  opinion  and  thereby  divest 
the  trial  court  of  the  discretionary  power  reposed  in  it. 
{Smith  V.  Riverside  etc.  Co,,  19  Cal.  App.  165,  [124  Pac. 
870] ;  Utah-Nevada  Co.  v.  De  Lamar,  9  Cal.  App.  759,  [100 
Pac.  884].) 

[6]  Appellants  next  contend  that  the  defendants  waived 
their  objections  to  the  delay  of  the  plaintiffs  in  serving  their 
proposed  bill  of  exceptions  by  requesting  and  receiving  from 
plaintiffs  additional  time  within  which  to  propose  amend- 
ments to  such  bill.  It  is  asserted  by  appellants  that  the 
stipulation  requested  by  defendants  extending  such  time  re- 
served no  objection  to  the  time  within  which  the  proposed 
bill  of  exceptions  was  served  and  that  therefore  that  objec- 
tion was  waived.  An  examination  of  the  stipulation  relied 
upon  discloses  that  the  stipulation  provided  that  the  defend- 
ants and  respondents  should  have  until  the  thirtieth  day  of 
April,  1918,  within  which  to  propose  any  amendments  or 
make  any  objections  to  the  proposed  bill  of  exceptions.  If 
this  language  is  not  sufficiently  broad  to  reserve  the  right  now 
asserted  by  defendants  and  respondents,  it  is  nevertheless 
true  that  an  intention  to  waive  is  an  essential  element  to 
effect  a  waiver.  {Los  Angeles  First  Nat.  BamJc  v.  Maxwell, 
123  Cal.  960,  368,  [69  Am.  St.  Rep.  64,  55  Pac.  980].)  The 
defendants,  clearly,  never  intended  to  waive  their  objections 
and  plaintiffs  had  no  reason  to  believe  that  they  did,  for  upon 
the  admission  of  service  of  the  bill,  the  defendants  added 
the  words:  *'But  objections  on  account  of  not  being  prepared 
and  served  on  time  are  preserved  for  presentation  when  the 
bill  of  exceptions  is  presented  for  settlement."  And  the 
stipulation  setting  the  matter  down  for  hearing,  which  is 
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signed  by  the  attorneys  for  both  parties,  concludes  with  the 
words:  ''This  stipulation  is  made  with  the  understanding 
that  said  defendant  does  not  waive,  and  does  hereby  ex- 
pressly reserve,  any  and  all  objections  that  he  may  have  on 
account  of  plaintiffs'  proposed  bill  of  exceptions  in  the  above- 
entitled  action  not  having  been  prepared  and  served  within 
the  time  allowed  by  law."  Under  these  facts,  it  is  manifest 
that  there  was  never  any  intention  to  waive  this  objection, 
and  such  objection  was  not  waived  either  in  terms  or  by  im- 
plication. 

The  appeal  from  the  order  refusing  to  settle  the  bill  of 
exceptions  is  dismissed,  and  the  order  denying  plaintiffs'  mo- 
tion to  be  relieved  from  their  default  is  affirmed. 

Haven,  J.,  and  Brittain,  J.,  concurred. 


[CSv.  No.  2941.   Tint  Appellate  District,  Divirion  Two.— May  8,  1919.] 

C.  GUIGNI  et  al.,  Kespondents,  v.  LOUIS  RATTO  et  al., 

Appellants. 

11 J  Appeal — Judgment  by  Stipulation — ^Dismissal. — An  appeal  will 
be  dismissed  where  th«  judgment  from  which  the  appeal  was 
taken  was  entered  upon  a  stipulation. 

[2]  Id. — Lack  of  Jurisdiction — Depectivk  Oomplaint — Motion  to 
Dismiss  Appeal — Examination  of  Judoment-boll. — ^Where  upon 
a  motion  to  dismiss  sueh  an  appeal  it  is  claimed  that  the  trial  court 
did  not  have  jurisdiction  of  the  subject  matter  of  the  action,  or  that 
the  complaint  is  fatallj  defective,  the  appellate  court  will  examine 
the  certified  copy  of  the  judgment-roll  for  the  purpose  of  determining 
whether  or  not  the  appeal  is  within  either  of  the  exceptions  to  the 
rule  with  reference  to  the  dismissal  of  appeals  from  judgments 
entered  upon  stipulation. 

[3J  Judgments — Sufficiency  or  Pleadings — Validity  of  Judgment 
BY  Stipulation. — Where  the  pleadings  in  a  case  are  such  that  if 
the  parties  had  gone  to  trial  on  the  issues  presented,  a  valid 
judgment  might  have  been  entered,  a  judgment  entered  therein 
upon   a  stipulation   is  equally   binding. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thos.  F.  Graham,  Judge. 
Appeal   dismissed. 

41  OaL  App.— 4 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Sterling  Carr  for  Appellants. 
Harry  I.  Stafford  for  Respondents. 

THE  COURT. — The  respondents  move  to  dismiss  the  ap- 
peal from  a  judgment  entered  upon  stipulation. 

The  respondents  sued  the  appellant  and  fictitious  defend- 
ants for  unlawful  detainer.  After  demurrer,  the  defendant 
answered  on  January  13,  1919.  Under  date  of  January  16, 
1919,  a  stipulation,  filed  February  8,  1919,  was  made  pro- 
viding that  judgment  might  be  entered  for  the  plaintiffs  and 
against  the  defendants  for  restitution  of  the  premises,  can- 
cellation of  lease,  and  $250  damages.  The  stipulation  further 
provided  execution  should  be  stayed  until  March  1,  1919.  On 
February  8, 1919,  judgment  was  signed  in  accordance  with  the 
terras  of  the  stipulation,  including  provision  for  the  stay  of 
execution  until  March  1,  1919.  By  successive  orders  the  stay 
was  continued  in  force  until  March  20,  1919,  when  notice  of 
appeal  was  given,  and  a  further  order  was  made  staying  all 
proceedings  on  the  judgment  until  the  "appeal  shall  have  been 
dismissed  or  determined,"  upon  the  said  defendant  filing  a 
stay  bond  with  two  sureties  in  the  sum  of  three  thousand  dol- 
lars. A  transcript  on  appeal  has  not  been  filed.  The  notice 
of  motion  for  dismissal  was  accompanied  by  a  certified  copy 
of  the  judgment-roll,  orders  staying  execution,  and  notice  of 
appeal.  No  counter-showing  was  presented  on  behalf  of  the 
appellant. 

[1]  The  respondents  rely  on  the  rule  that  an  appeal  will 
be  dismissed  where  the  judgment  from  which  the  appeal  was 
taken  was  entered  upon  a  stipulation,  {Hihernia  Sav.  &  L, 
Society  V.  Wayrmre,  152  Cal.  286,  [92  Pac.  645].)  On 
behalf  of  the  appellant  it  is  contended  there  are  two  excep- 
tions to  this  rule,  the  first  being  in  cases  where  the  lower 
court  did  not  have  jurisdiction  of  the  subject  riatter  of  the 
action,  and  the  second  in  cases  where  the  complaint  is  fatally 
defective.  In  each  of  these  cases  it  is  contended  on  behalf 
of  the  appellant  that  no  valid  judgment  could  be  entered, 
even  by  consent,  because  jurisdiction  cannot  be  conferred  by 
agreement. 
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[2]  It  is  further  contended  by  the  appellant  that,  under 
the  rule  that  an  appellate  court  will  not  look  into  the  record 
to  determine  upon  the  merit  of  a  motion  to  dismiss  the  ap* 
peal,  a  complete  answer  to  the  motion  has  been  made  in  this 
case  by  the  suggestion  that  there  was  no  jurisdiction  in  the 
court  below  to  enter  the  judgment.  To  uphold  this  conten- 
tion would  necessitate  the  announcement  of  a  rule  which 
would  enable  parties  to  litigation  entirely  to  disregard  and 
needlessly  delay  the  execution  of  judgments  entered  by  con- 
sent. Without  going  into  a  consideration  of  matters  which 
might  be  presented  upon  the  appeal,  if  the  appeal  could  be 
sustained  in  the  face  of  the  stipulation,  since  the  appellant, 
in  opposition  to  the  motion  to  dismiss,  relies  upon  an  ex- 
ception to  the  admitted  rule  covering  such  cases,  the  court 
is  constrained  to  examine  the  certified  copy  of  the  judgment- 
roll  solely  for  the  purpose  of  determining  whether  or  not  the 
appeal  is  within  either  of  the  exceptions  claimed  by  counsel 
For  the  appellant  to  exist. 

The  substantial  averments  of  the  complaint  are  that  on 
and  prior  to  October  15,  1917,  Paul  Arata  and  Irene  Arata 
were  the  owners  in  fee  of  the  premises  in  San  Francisco, 
described  in  the  complaint;  that  on  the  last-mentioned  date 
the  owners  leased  the  premises  for  a  term  of  five  years,  com- 
mencing on  that  date;  that  the  plaintiffs  entered  into  pos- 
session under  the  terms  of  the  lease  and  since  have  been  the 
lessees ;  that  prior  and  up  to  that  date  the  defendant,  Katto, 
was  a  tenant  of  the  premises  from  month  to  month ;  that  on 
that  day  the  plaintiffs  served  notice  in  writing  upon  Ratto 
to  deliver  up  possession  and  vacate  the  premises,  and  Ratto 
had  refused,  failed,  and  neglected  so  to  do;  that  on  Decem- 
ber 17,  1018,  the  plaintiffs  served  Ratto  with  a  written  notice 
within  three  days  to  vacate  the  premises,  and  he  had  failed, 
neglected,  and  refused  so  to  do;  and,  that  plaintiffs  had  been 
damaged  by  Ratto 's  default  in  the  sum  of  five  thousand 
dollars. 

As  to  the  second  claimed  exception,  it  cannot  be  said  that 
the  complaint  was  fatally  defective.  Neither  can  it  be  said 
as  to  the  first  exception  that  the  court  was  without  jurisdic- 
tion of  the  subject  matter  of  the  action.  The  defendant  de- 
murred to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  state  a  cause  of  action  and  on  the  ground 
that  it  was  uncertain  in  that  it  could  not  be  ascertained  from 
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the  complaint  what  notice  in  writing  was  given  to  the  de- 
fendant to  deliver  up  possession  of  the  premises.  The  de- 
murrer was  overruled;  whereupon  the  defendant  answered, 
denying  on  information  and  belief  the  lease  to  the  plaintiffs 
and  their  entry  under  the  lease,  and  averring  a  lease  of  the 
premises  from  the  owners  to  himself  from  December  15, 
1917,  to  December  15,  1918.  He  also  denied  the  plaintiffs 
were  damaged.  The  answer  was  verified  on  January  13, 
1919.  [3]  If  the  parties  had  gone  to  trial  upon  the  issues 
thus  presented,  a  valid  judgment  might  have  been  entered. 
The  judgment  entered  upon  the  stipulation  is  equally  bind- 
ing. Even  though  the  rule  requiring  dismissal  of  appeal  in 
such  cases  may  be  subject  to  the  exceptions  claimed  by  coun- 
sel for  the  appellant,  they  have  failed  to  bring  the  case  within 
either  exception. 
The  appeal  is  dismissed. 

All  the  Justices  concurred. 


[Oiv.  No.  2755.    Firrt  AppcUate  District,  Division  Two.— Mmj  2, 1919,] 

MRS.  M.  GALLICK,  Respondent,  v.  C.  G.  BELL  et  al., 

Appellants. 

Ll]  Chattel  Mortgages — Action  to  Foreclose — Status  of  Plain- 
tiff— Want  of  Evidence — Finding. — In  an  action  to  foreclose 
a  chattel  mortgage,  it  is  proper  for  the  court  to  find  that  the 
plaintiff  was  not  at  the  time  of  the  execution  of  the  note  and 
mortgage  a  personal  property  broker,  where  no  evidence  that 
plaintiff  was  such  is  introduced. 

L2J  Findings — Want  of  Evidence. — ^Where  no  evidence  upon  a  given 
question  is  offered,  the  court  must  find  the  fact  to  be  against 
the   person   having   the   burden   of   proof. 

[3J  Chattel  Mortgages — Action  to  Foreclose — Defense  or  Usuet — 
Burden  of  Proof. — ^In  an  action  to  foreclose  a  chattel  mortgage, 
if  the  defendants  rely  upon  usury  as  a  defense,  they  must 
establish  the  necessary  elements  contemplated  by  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County.     Emmet   Seawell,   Judge    Presiding.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court* 
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Gillogley,  Crofton  &  Payne  for  Appellants. 
Robert  B.  Oaylord  for  Respondent 

LAN6D0N,  P.  J. — This  is  an  appeal  by  the  defendants 
C.  G.  Bell  and  Gertrude  Bell  from  a  decree  of  foreclosure 
and  sale,  made  in  an  action  by  plaintiff  to  foreclose  a  chattel 
mortgage.  The  facts  are  briefly  that  the  note  and  mortgage 
sued  upon  were  executed  by  the  appellants.  The  note  was 
for  the  face  value  of  $275  and  bore  interest  at  the  rate  of 
two  per  cent  a  month.  C.  G.  Bell,  one  of  the  defendants 
and  appellants,  testified  that  the  sum  of  $35  was  deducted 
from  the  face  value  of  the  note  and  he  was  given  only  $240 
for  the  note  of  $275  and  no  other  consideration.  Appellant 
contends  that  the  court  erred  in  making  the  decree  of  fore- 
closure because  the  note  and  mortgage  sued  upon  were  void 
under  the  provisions  of  the  personal  property  Brokers'  Act 
(Act  2637,  General  Laws  of  California),  which  statute  pro- 
vides that  a  personal  property  broker  shall  not  charge  or 
receive  interest  in  excess  of  the  rate  of  two  per  cent  per 
month,  upon  any  loan — appellants*  contention  being  that  the 
retention  of  the  bonus  of  $35  in  addition  to  the  two  per  cent 
interest  was  a  violation  of  the  statute. 

A  personal  property  broker  within  the  meaning  of  the 
statute  is  defined  to  be:  **  ...  every  person  or  corporation 
engaged  in  the  business  of  loaning  or  advancing  money  or 
other  thing  and  taking  in  whole  or  in  part  as  security  for 
such  loan  or  advance  any  chattel  mortgage  ..." 

[1]  There  is  no  evidence  in  the  record  that  plaintiff  was 
a  personal  property  broker,  and  the  court  therefore  properly 
found  that  plaintiff  was  not  at  the  time  of  the  execution 
and  delivery  of  the  note  and  mortgage  a  personal  property 
broker.  [2]  This  finding  is  in  accordance  with  the  rule 
that  where  no  evidence  upon  a  question  is  offered,  the  court 
must  find  the  fact  to  be  against  the  person  having  the  bur- 
den of  proof.  {Leviston  v.  Ryan,  75  Cal.  293,  [17  Pac. 
239].)  [3]  In  the  present  case,  as  the  appellants  were 
relying  upon  usury  as  a  defense,  they  had  the  burden  of 
establishing  the  necessary  elements  contemplated  by  the  stat- 
ute. 

The  judgment  is  affirmed. 

Brittain,  J.,  and  Haven  J.,  concurred. 
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[Civ.  No.  2897.    Second  Appellate  District,  Division  Two. — May  2, 1919.] 

SARAH  V.  PEMBROOK,  AppeUant,  v.  T.  H.  HOUSTON, 

Bespondent. 

[1]  Vendor  and  Vbndeb — Executoet  Oontbact — Fraudulent  Repre- 
sentations— ^Action  for  Damages — Tender. — Where  the  purchaser 
under  an  executory  contract  for  the  sale  of  land,  after  discovery 
of  fraudulent  representations  of  the  vendor  as  to  the  identity  of 
the  land,  elects  to  affirm  the  contract  and  sues  to  recover  the 
amounts  paid  for  improvements  placed  on  the  wrong  land,  together 
with  the  difference  between  the  value  of  the  land  covered  by  the 
contract  and  the  value  of  the  land  represented  as  covered  by  the 
contract,  the  facts  that  she  is  indebted  under  the  contract  for 
an  unpaid  balance  on  the  purchase  price,  that  at  the  time  of 
bringing  the  action  she  is  in  default  in  her  payments,  and  that 
she  does  not  allege  tender  of  the  amounts  due,  are  not  fatal  to 
her  cause  of  action. 

[2]  Id. — pleading — Insufficient  Statement  of  Facts — Demurrer. — 
Where  the  complaint  in  such  action  does  not  disclose  any  direct 
allegation  of  facts  which  would  constitute  misrepresentation  as 
to  the  land  to  be  conveyed  under  the  contract,  if  there  is  an  at- 
tempt to  plead  the  facts  relied  on  as  establishing  fraud,  the  main 
weakness  of  the  complaint  being  in  the  sufficiency  of  their  state- 
ment, rather  than  an  entire  failure  of  statement,  the  complaint  is 
sufficient,  in  the  absence  of  a  special  demurrer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    J.  E.  Barber,  Judge  Presiding.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Olin  Wellborn,  Jr.,  and  Stephen  Monteleone  for  Appel- 
lant. 

Davis,  Eemp  &  Post  for  Respondent. 

SLOANE,  J. — This  is  an  action  for  damages  for  alleged 
fraudulent  representations  by  defendant  in  negotiating  a 
contract  of  sale  of  real  estate.  General  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  refusing  to  amend,  judg- 
ment was  given  for  the  defendant  Plaintiff  appeals  on  the 
judgment-roll. 
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Under  the  contract  as  pleaded  the  defendant  agreed  to  sell, 
and  the  plaintiff  agreed  to  buy,  a  tract  of  land  described  as 
the  north  thirty-two  acres  of  lots  1  and  2  of  fractional  sao- 
tion  12,  township  1  south,  range  11  west,  S.  B.  M.,  for  four 
thousand  eight  hundred  dollars.  Five  hundred  dollars  was 
paid  upon  execution  of  the  contract,  November  29,  1911,  and 
$250  was  to  be  paid  on  the  1st  of  October,  1912,  and  a  like 
sum  yearly  thereafter  until  fully  paid,  with  interest  at  seven 
per  cent,  payable  semi-annually.  The  complaint  for  dam- 
acres  rests  upon  an  allegation — if  it  is  sufBciently  pleaded — 
that  the  defendant,  in  negotiating  the  sale,  pointed  out  and 
represented  as  the  land  to  be  sold  a  different  tract  than  that 
covered  by  the  description.  The  plaintiff  had  paid  in  all 
$1,051  on  the  contract  price  before  discovery  of  the  alleged 
fraud.  She  elects  to  affirm  the  contract,  and  sues  for  dam- 
ages in  the  sums  of  one  thousand  two  hundred  dollars  for 
improvements  placed  on  the  wrong  tract  of  land,  and  three 
thousand  eight  hundred  dollars,  the  alleged  difference  be- 
tween the  value  of  the  land  actually  covered  by  the  contract, 
and  four  thousand  eight  hundred  dollars,  the  value  of  the 
land  she  claims  was  represented  to  her. 

[1]  The  first  objection  to  the  sufficiency  of  the  complaint 
is  that  it  appears  therefrom  that  although  the  plaintiff  had 
elected  to  affirm  the  contract  and  sue  for  damages,  and  is 
seeking  to  recover  five  thousand  dollars,  she  is  indebted  to 
the  defendant,  under  the  terms  of  the  contract,  in  the  sum 
of  three  thousand  eight  hundred  dollars,  the  unpaid  balance 
of  the  contract  purchase  price,  with  accrued  interest  thereon, 
which  she  has  not  paid  or  offered  to  pay,  a  portion  of  which 
was  due  before  she  discovered  the  facts  on  which  she  bases 
fraud,  and  that  a  still  larger  sum  was  due  before  the  com- 
mencement of  this  action.  We  doubt  if  the  failure  to  allege 
payment  or  tender  of  the  amount  for  which  she  was  in  de- 
fault at  the  time  of  discovering  the  alleged  fraud  is  fatal  to 
plaintiff's  right  of  action.  If  the  defendant  is  shown  to 
have  been  actually  guilty  of  fraud  he  was  not  in  a  position 
to  declare  a  forfeiture;  and  we  are  of  the  opinion  that  the 
fraud,  if  it  existed,  justified  the  plaintiff  in  withholding  the 
payments  to  recoup  the  damages  she  would  be  entitled  to 
recover.  We  so  construe  the  rule  laid  down  by  the  supreme 
court  in  the  case  of  Hines  v.  Erode,  168  Cal.  507,  [143  Pac. 
729].    That  was  a  ease  closely  analogous  to  this,  excepting 
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for  the  fact  that  the  plaintiff,  the  vendee,  was  not  in  default 
at  the  time  of  commencing  suit,  but  he  only  averred  ability 
and  willingness  to  pay  amounts  accrued  on  his  contract  to 
the  time  of  discovery  of  the  fraud.  In  that  case  the  contract 
price  was  for  two  thousand  dollars,  and  interest  on  deferred 
payments,  and  only  $311.25  had  been  paid  at  the  time  of 
commencing  suit.  No  tender  or  declaration  of  willingness 
or  ability  to  pay  the  balance  of  the  purchase  price  was  made, 
although  the  plaintiff  had  elected  to  affirm  the  contract  and 
sue  for  the  deceit.  He  recovered  judgment  for  damages  in 
the  sum  of  four  thousand  dollars,  but  no  offset  was  made 
to  defendant  for  the  unpaid  purchase  price  under  the  con- 
tract, and  a  new  trial  was  granted  on  that  account.  As  the 
opinion  of  the  court  sets  out,  in  the  ordinary  case,  where 
the  contract  has  been  wholly  executed,  its  affirmance  would 
give  to  the  defendant  the  benefit  of  his  entire  consideration, 
and  require  him  to  answer  in  damages  only  for  the  difference 
between  the  actual  value  of  the  land  sold  and  the  value  it 
would  have  had  if  it  had  been  as  represented.  The  court 
there  lays  down  the  rule,  as  applicable  to  executory  con- 
tracts, as  follows:  "Nevertheless,  we  think  the  rule  not  diffi- 
cult of  determination.  Where,  under  an  executory  contract, 
a  plaintiff  seeks  recoupment  in  damages  for  deceit  while 
affirming  the  contract  (and  it  must  necessarily  be  an  affirm- 
ance if  the  action  be  not  after  rescission),  it  must  be  conclu- 
sively taken  as  to  such  plaintiff  that  he  stands  ready  and 
willing  to  pay  the  full  consideration  called  for  by  the  con- 
tract, and  that  the  damages  which  he  is  entitled  to  recover 
are  no  other  and  no  greater  than  those  which  would  be 
awarded  to  a  plaintiff  who  had  fully  executed  his  contract. 
Therefore,  in  case  of  an  executory  contract,  from  the  award 
which  the  jury  may  make  because  of  the  fraud,  must  be  de- 
ducted the  unpaid  part  of  the  purchase  price  or  the  value  of 
any  other  consideration."  As  we  have  already  pointed  out, 
the  only  difference  between  the  ease  cited  and  the  one  before 
us  is  that  in  the  case  here  the  plaintiff  was  already  in  default 
in  a  small  amount  at  the  time  of  discovering  the  facts  relied 
upon  to  establish  fraud.  But  if  the  discovery  of  the  fraud 
suspends  liability  to  make  payments  accruing  after  the  dis- 
covery of  the  fraud  and  pending  the  action,  as  we  believe 
it  does,  we  see  no  reason  why  defendant  slionld  not  be  es- 
topped by  hiH  fraud  from  claiming  at  this  time  a  forfeiture 
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for  previous  suspended  payments.  It  is  the  fraud  itself,  and 
not  the  discovery,  which  imposes  the  disability  upon  the 
defendant 

There  are  facts  set  out  in  plaintiff's  complaint  that  sug- 
gest the  probability  that  the  whole  story  of  this  affair  has 
not  been  told.  It  appears  that  shortly  after  plaintiff  gave 
notice  to  defendant  of  her  discovery  of  the  alleged  misrep- 
resentations of  the  property  sold,  the  defendant  made  a 
demand  for  redelivery  of  possession,  and  that  plaintiff  sur- 
rendered to  defendant  possession  of  the  premises.  No  ex- 
planation of  this  transaction  is  given.  It  may  have  been  in- 
tended as  a  forfeiture  of  the  contract  or  as  a  rescission ;  but 
there  is  nothing  in  the  complaint  to  attach  to  it  a  significance 
that  would  defeat  plaintiff's  right  of  action,  and  we  cannot 
assume  one  to  exist. 

But  another  objection,  or  series  of  objections,  is  raised  by 
respondent  in  support  of  his  judgment  and  against  the  suffi- 
ciency of  this  complaint  It  is  claimed  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  actionable  fraud. 
It  clearly  does  not  sufficiently  state  the  facts  relied  upon, 
and  if  special  demurrer  had  been  made  on  that  ground,  it 
would  have  been  properly  sustained.  A  careful  scrutiny  of 
the  complaint  fails  to  disclose  any  direct  allegation  of  facts 
which  would  constitute  misrepresentation  as  to  the  land  to 
be  conveyed  under  the  contract.  It  is  alleged  that  in  the 
course  of  the  negotiations  ''defendant  showed  and  exhibited 
to  plaintiff  certain  land  and  real  estate  other  and  different 
from  the  real  estate  included  within  the  description  con- 
tained in  the  agreement  of  sale,"  and  that  ''defendant  well 
knew  that  the  land  shown  and  exhibited  was  not  the  land 
included  in  the  description";  but  no  word  or  act  is  pleaded 
to  show  that  the  plaintiff  at  any  time  represented  that  this 
outside  parcel  of  land  so  shown,  and  so  known  to  him,  was 
to  be  included  in  the  contract  of  sale.  For  all  that  appears, 
other  than  by  inference,  he  may  have  pointed  out  this  out- 
side parcel  .as  belonging  to  a  neighbor.  It  is  true  the  plead- 
ing avers  that  at  all  times  the  plaintiff  relied  upon  "the  rep- 
resentations" made  by  the  defendant  as  to  the  land  shown 
and  exhibited  to  plaintiff  being  the  land  included  in  the 
description,  and  that  at  all  times  the  defendant  knew  that 
plaintiff  was  relying  **upon  the  representations"  made  by 
defendant  to  plaintiff  to  the  effect  that  the  land  shown  and 
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exhibited  to  plaintiff  was  the  land  included  within  the  de- 
scription; but  what  were  the  representations!  What  was 
said  or  done  in  pointing  out  this  land  to  justify  plaintiff  in 
the  conclusion  that  defendant  was  intending  to  designate  this 
outside  land  as  the  land  he  was  selling  nowhere  appears  by 
direct  averment  in  the  complaint.  Moreover,  although  the 
complaint  states  that  plaintiff  wholly  relied  on  the  represen- 
tations of  defendant  that  the  land  pointed  out  was  the  land 
included  in  the  description,  it  if  further  alleged  that  the 
plaintiff,  at  various  times  prior  to  the  twenty-fifth  day  of 
August,  1913,  stated  to  defendant  that  she  had  been  informed 
by  a  party  by  the  name  of  Blaine  that  he  was  the  owner  of 
portions  of  the  property  shown  by  defendant  as  agreed  to 
be  sold  under  the  contract,  and  that  the  same  did  not  belong 
to  respondent.  How  long  prior  to  the  twenty-fifth  day  of 
August  did  this  occur!  Quite  probably  plaintiff  may  refer 
to  a  time  subsequent  to  this  contract  of  sale,  but,  under  the 
rule  that  the  averments  must  be  construed  most  strongly 
against  the  pleader,  this  averment  may  include  the  period 
covering  the  negotiations  preceding  the  contract. 

[2]  Appellant  in  his  brief  states  that  these  objections 
were  not  presented  on  the  argument  of  the  demurrer  in  the 
trial  court,  and  it  is  probable  that  if  they  had  been,  plaintiff 
would  not  have  refused  to  amend,  for  they  point  out  very 
serious  defects  in  the  pleadings;  but  this  could  not  be  suffi- 
cient reason  for  ignoring  an  objection  to  the  sufficiency  of  a 
cause  of  action  because  raised  for  the  first  time  in  the  appel- 
late court.  However,  the  only  question  of  the  sufficiency  of 
this  complaint  was  raised  by  general  demurrer,  and,  as  it  is 
obvious  that  there  has  been  an  attempt  to  plead  the  facts 
relied  on  as  establishing  fraud,  and  that  the  weakness  of  the 
complaint  is  in  the  insufficiency  of  their  statement,  rather 
than  an  entire  failure  of  statement,  we  are  disinclined  to 
hold  the  complaint  insufficient,  in  the  absence  of  special  de- 
murrer. (Lattin  v.  Hazard,  85  Cal.  58,  [24  Pac.  611]; 
Grant  v.  Sheerin,  84  Cal.  197,  [23  Pac.  1094] ;  MuUally  v. 
Townsend,  119  Cal.  47,  52,  [50  Pac.  1066].) 

The  judgment  is  reversed. 

Pinlayson,  P.  J.,  and  Thomas,  J.,  concurred. 
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[CiY.  No.  2S83.     Second  Appellate  IXstriet,  Division  Two.— May  S,  1919.] 

HIBEENIAN  PETROLEUM  COMPANY  (a  Corporation), 
Appellant,  v.  J.  F.  DA  VIES,  Respondent. 

Ll]  Contracts — Recitals  in  Checks — Acceptance  and  Indorsement 
BT  Patek — Memorandum  in  Writing — Statute  of  Frauds. — The 
acceptance  of  checks,  with  the  recitals  therein  that  they  are  from 
a  given  corporation  and  on  account  of  the  bonus  on  a  lease  of 
certain  lands,  and  their  indorsement  by  the  payee,  do  not 
constitute  the  maJking  of  a  memorandum  in  writing,  signed  by  the 
party  to  be  charged,  sufficient  to  evidence  a  contract  to  execute 
a  lease  of  the  lands,  within   the  statute   of   frauds. 

[2]  Id. — Agreement  to  Make  Lease — Action  for  Breach — Evi- 
dence— Findings. — In  this  action  by  a  corporation  to  recover  a 
sum  of  money  paid  on  a  bonus  for  a  lease  of  certain  lands  for 
oil  and  mineral  purposes,  and  for  the  cost  of  improvements  made 
on  the  land,  on  the  ground  that  the  defendant  refused  to  execute 
the  lease,  the  court  was  justified  in  its  findings  that  the  defendant 
at  no  time  had  contracted  to  execute  a  lease  to  plaintiff,  and  at 
no  time  was  obligated  so  to  do. 

L3J  Id. — Payment  of  Obuqation  bt  Corporation — Contractual  Eo- 
lations With  Third  Persons  not  Affected. — Where  the  defend- 
ant in  such  action  had  agreed  to  execute  a  lease  to  a  certain  person 
who  was  a  stockholder  and  the  president  of  the  plaintiff  corporation, 
and  had  executed  a  lease  to  such  person,  the  fact  that  the  corpora- 
tion paid  the  bonus  on  such  lease  did  not  alter  the  contractual  rela- 
tion between  the  defendant  and  such  third  person. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.    J.  W.  Mahon,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  L.  Foster  and  Chas.  A.  Bamhart  for  Appellant 

Geo.  E.  Whitaker  and  T.  N.  Harvey  for  Respondent. 

SLOANE,  J. — The  complaint  in  this  action  alleges  that 
the  plaintiff  is  a  corporation,  and  that  in  May,  1911,  the  de- 
fendant entered  into  a  contract  in  writing  with  the  plaintiff 
whereby  he  agreed  that  upon  the  payment  to  him  of  a  bonus 
of  ten  thousand  dollars  he  would  execute  and  deliver  to 
plaintiff  a  lease  of  certain  land  for  oil  and  mineral  purposes ; 
that  during  the  said  month  of  May  the  plaintiff  paid  de- 
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fendant  five  thousand  dollars  of  this  bonus ;  and  that  on  the 
thirtieth  day  of  September,  1911,  it  tendered  to  the  defend- 
ant the  remaining  five  thousand  dollars  of  the  stipulated 
bonus,  and  demanded  the  execution  and  delivery  of  the  lease ; 
that  defendant  refused,  and  has  ever  since  refused  to  make 
such  lease;  and  that  plaintiff,  relying  on  the  agreement  with 
defendant,  entered  into  possession  of  the  lands  in  question 
and  expended  twenty  thousand  dollars  thereon  in  improve- 
ments. 

The  action  is  brought  to  recover  the  five  thousand  dollars 
paid  on  the  bonus,  and  the  cost  of  the  improvements  made. 

The  case  was  tried  on  the  issues  made  by  the  complaint  and 
the  denials  of  the  answer,  and  the  court  found  that  it  was 
not  true  that  defendant  entered  into  a  contract  with  the 
plaintiff  in  writing,  or  at  all,  but  that  it  was  true  that  the 
defendant  was  paid  by  one  H,  E!.  Sinclair  the  sum  of  five 
thousand  dollars  on  account  of  a  bonus  for  a  lease  of  the 
premises  in  question,  which  sura  of  five  thousand  dollars  was 
the  money  of  plaintiff,  but  that  defendant  was  not  aware  that 
it  was  plaintiff's  money.  There  are  other  collateral  matters 
covered  by  the  pleadings  and  findings,  but  the  facts  as  stated 
cover  the  gist  of  the  action. 

Judgment  was  given  for  the  defendant,  and  the  appeal  is 
taken  by  plaintiff  on  the  judgment-roll,  supported  by  a  bill 
of  exceptions,  on  the  insufficiency  of  the  evidence  to  support 
the  findings  of  the  court. 

The  only  evidence  introduced  tending  to  show  any  privity 
of  contract  between  the  plaintiff  and  defendant  was  the 
checks  by  which  the  five  thousand  dollars  bonus  payment  was 
made,  and  certain  memoranda  thereon  written.  There  were 
two  checks,  one  of  date  of  May  15,  1911,  for  one  thousand 
dollars,  and  one  of  May  31,  1911,  for  four  thousand  dollars. 
The  first  check  or  order  was  as  follows:  **Bakersfield,  Cal., 
May  15th,  1911.  Hibernian  Petroleum  Company,  pay  to  the 
order  of  J.  P.  Davies,  One  Thousand  Dollars  ($1000.00). 
Approved:  Harry  E.  Sinclair,  President.  Countersigned: 
Cecil  H.  Soltau,  Sec'y.  To  Bank  of  Bakersfield,  Bakersfield, 
Calif."  This  check  contained  the  following  memorandum, 
indorsed  upon  it  at  the  time  it  was  drawn,  or  at  least  before 
delivery  to  payee:  ** Hibernian  Petroleum  Company  $1000, 
to  J.  F.  Davies,  Dr.  Bakersfield,  Cal.,  May  15th, — first  in- 
stallment of  bonus  on  lease  in  Sunset  Field,  Northwest  quar- 
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ter  and  West  half  of  Northeast  quarter  of  the  Northeast 
quarter  of  Sec.  4,  Township  11  North,  Range  23  W.,  S.  B.  & 
M.,  sixty  acres  more  or  less."  Also  indorsement:  "In  full 
settlement  of  within  account."  Signed:  *'J.  P.  Davies" — 
and  further  indorsements  not  relevant  to  this  case.  The  sec- 
ond check,  for  four  thousand  dollars,  and  indorsements, 
thereon,  was  in  the  same  form,  excepting  for  the  date  and 
amount. 

The  evidence  discloses  that  the  only  negotiations  which 
were  had  with  the  defendant  up  to  a  period  some  time  after 
the  making  and  delivery  of  these  checks,  with  regard  to  this 
mining  property  lease,  were  by  one  II.  E.  Sinclair.  So  far 
as  disclosed,  he  appeared  to  the  defendant  to  be  acting  for 
himself,  though  the  defendant  admitted  on  the  trial  that  be 
understood  that  Sinclair  was  getting  the  lease  to  sell  or  nego- 
tiate. But  up  to  the  time  of  these  payments  nothing  is  shown 
to  have  occurred  to  give  the  defendant  notice  that  anyone  but 
Sinclair  was  immediately  concerned  in  the  transaction.  The 
record  discloses  that  the  defendant  was  not  himself  the  owner 
of  this  property,  but  was  acting  under  an  agreement  whereby 
he  was  obtaining  a  lease  from  the  owner  to  a  larger  tract, 
including  the  land  in  question,  subject  to  a  ten  thousand 
dollar  bonus  on  his  part;  and  he  proposed  to  turn  over  to 
Sinclair  sixty  acres  of  this  land,  as  described  in  the  plead- 
ings, in  consideration  of  Sinclair  paying  to  him  the  bonus, 
which  he,  in  turn,  was  to  pay  to  the  owner,  and  to  execute 
to  Sinclair  a  lease  to  the  sixty  acres.  Sinclair,  in  his  own 
name,  accepted  this  proposition,  and  thereafter  made  the  pay- 
ments heretofore  refen^ed  to  by  orders  or  checks  on  the 
plaintiff  company,  and  a  lease  was  executed  to  him  on  the 
first  payment  of  one  thousand  dollars — ^with  the  knowledge 
on  his  part  that  the  lease  would  not  be  effective  until  he 
1  ad  paid  all  of  the  stipulated  bonus  and  a  like  amount  had 
in  turn  been  paid  to  the  owner  of  the  land.  Sinclair  was, 
at  the  time,  a  stockholder  and  the  president  of  the  plaintiff 
company,  and,  as  we  glean  from  the  rather  obscure  evidence 
in  the  record,  had  been  let  in  as  a  stockholder  and  made 
president  of  the  company  because  of  his  undertaking  to  se- 
cure for  the  company  valuable  leases.  It  is  probably  true 
that  he  was  acting  as  trustee  for  the  corporation  in  negotiat- 
ing and  obtaining  this  lease ;  but  the  court  finds  that  defend- 
ant had  no  notice  or  knowledge  of  this  fact  at  the  time  the  one 
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thousand  dollars  and  four  thousand  dollars  bonus  payments 
were  made.  This  finding  is  supported  by  the  evidence,  except- 
ing as  to  such  notice  as  was  given  by  the  checks  themselves 
and  the  indorsements  thereon. 

The  lease  to  Sinclair  bears  date  May  12,  1911,  and  is  ac- 
knowledged as  of  date  May  16,  1911.  The  defendant  tes- 
tified that  the  lease  was  delivered  to  Sinclair  on  May  16,  1911. 
Tliis  was  after  defendant  had  received  the  first  bonus  check 
of  one  thousand  dollars  from  Sinclair.  He  will  be  presumed, 
therefore,  to  have  had  at  that  time  such  notice  of  the  connec- 
tion of  the  plaintiff  corporation  with  the  transaction  as  this 
clieck  and  its  contents  imported. 

[1]  The  principal  question  on  this  appeal  arises  on  this 
point:  Did  the  acceptance  of  these  checks,  with  the  recitals 
therein  that  they  were  from  the  Hibernian  Petroleum  Com- 
pany, and  on  account  of  bonus  on  the  lease  that  Sinclair  had 
contracted  for,  and  the  fact  that  they  were  approved  by 
Sinclair  as  president  and  countersigned  by  the  secretary  of 
the  company,  create  any  liability  on  the  part  of  the  defend- 
ant Davies  to  the  plaintiff  company! 

Plaintiff's  counsel  contend  that  these  checks,  either  or 
both  of  them,  with  defendant's  indorsement  and  signature 
thereon,  constitute  a  memorandum  in  writing,  signed  by  the 
party  to  be  charged,  sufficient  to  evidence  a  contract  to 
execute  a  lease  to  the  plaintiff  company  of  the  lands  in  ques- 
tion, and  within  the  statute  of  frauds.  No  justification  in 
law  is  shown  in  support  of  such  a  conclusion.  The  mem- 
oranda indorsed  on  the  checks  does  not  indicate  to  whom 
the  lease  was  to  be  executed,  and  it  was  not  signed  by  the 
defendant,  the  party  to  be  charged.  His  signature  on  the 
back  of  the  check  was  an  acknowledgment  of  receipt  of  the 
payments  *'in  settlement  of  the  account,"  referring,  we  must 
assume,  to  the  installments  on  the  bonus  agreement  he  had 
entered  into  with  H.  E.  Sinclair  personally.  The  evidence 
justifies  the  conclusion  that  he  accepted  these  checks  as  pay- 
ment of  the  obligation  of  Sinclair,  and  in  pursuance  of  his 
agreement  to  execute  a  lease  to  Sinclair;  but  there  is  noth- 
ing in  the  transaction  to  indicate  that  Sinclair,  or  the  de- 
fendant, or  the  plaintiff  company  itself,  understood  as  in- 
tended by  this  memorandum  anything  more  than  a  direction 
of  the  payment  of  this  money  on  account  of  the  agreement 
previously  made  between  Sinclair  and  the  defendant     It  is 
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true,  as  appellant  sets  forth  in  its  brief,  that  defendant  was 
notified  by  the  contents  of  these  checks  that  Sinclair  and  the 
secretary  of  the  corporation  had  drawn  them  on  the  Hibernian 
Petroleum  Company,  and  that  they  had  no  implied  authority 
to  use  the  corporation's  funds  for  Sinclair's  personal  con- 
tracts; but  he  might  properly  assume,  what  doubtless  is  a 
fact,  that  the  corporation  was  acquiring  an  interest  in  this 
lease  through  and  in  the  name  of  Sinclair,  as  it  legitimately 
could  have  done. 

In  pursuance  of  the  agreement  with  Sinclair,  and  on  the 
payment  of  the  first  one  thousand  dollars  of  the  stipulated 
bonus,  the  defendant  executed  the  lease  in  question  to  Sin- 
clair. He  was  under  no  obligation  to  make  the  lease  until 
the  entire  bonus  of  ten  thouf;and  dollars  was  paid ;  but,  as  he 
testifies,  he  made  it  at  this  time  with  notice  to  Sinclair  that 
it  would  not  be  effective  until  the  remaining  payments  were 
made,  and  defendant's  obligations  to  the  owner  of  the  prop- 
erty, from  whom  he  in  turn  was  leasing,  had  thereby  been 
met  Soon  after  the  payment  of  four  thousand  dollars  by 
the  second  check  had  been  made,  Sinclair  seems  to  have  sev- 
ered his  connection  with  the  plaintiff  corporation,  which  had, 
in  the  meantime,  entered  into  the  possession  of  the  leased 
property,  and  apparently  by  virtue  of  this  lease.  In  any 
event,  the  officers  of  the  corporation  came  into  the  possession 
of  this  lease  long  before  the  alleged  tender  and  demand  on 
defendant.  There  is  nothing  to  indicate  that  the  improve- 
ments and  development  work  made  by  plaintiff  on  this  prop- 
erty were  not  under  and  in  reliance  on  this  lease.  It  is  not 
until  later,  when  the  corporation  had  evidently  become  finan- 
cially involved  and  had  defaulted  in  the  conditions  contained 
in  the  lease  agreement,  and  a  surrender  of  the  premises  had 
been  demanded  by  defendant,  that  steps  were  taken  to  assert 
an  independent  contractual  relation  with  the  defendant,  and 
to  demand  the  execution  of  a  new  lease  directly  to  the  plain- 
tiflf  corporation.  A  written  offer  was  made  to  pay  to  defend- 
ant the  remaining  five  thousand  dollars  of  the  bonus,  on  con- 
dition of  the  execution  of  a  lease  directly  to  the  corporation. 
This  defendant  refused  to  do,  on  the  ground  that  he  had 
already  made  the«lease  to  Sinclair  in  pursuance  of  his  con- 
tract. Previous  to  this  time  the  lease  had  become  effective 
by  the  performance  by  defendant  of  the  conditions  of  his 
contract  with  the  owner  of  tlie  premises;  the  plaintiff  coiOr 
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pany  was  in  possession  under  it,  and  was  doubtless  entitled 
to  all  its  benefits,  both  as  against  Sinclair  and  the  defendant. 
There  is  no  reason  to  doubt,  under  the  facts  disclosed  by  the 
record,  that  the  plaintiff  company  authorized  the  payments 
made  to  the  defendant  out  of  the  company's  funds;  tliat  in 
taking  the  lease  in  his  own  name,  whether  with  or  without 
the  company's  consent,  Sinclair  was  acting  as  plaintiff's 
agent,  and  held  the  lease  in  trust  for  its  benefit ;  and  no  rea- 
son is  shown,  unless  it  was  financial  inability,  why  the  plain- 
tiff did  not  or  could  not  have  secured  to  itself  all  the  benefits 
of  this  lease  that  it  would  have  been  entitled  to  had  it  been 
named  therein  as  lessee,  providing  it  had  complied  with  the 
terms  of  the  contract  with  defendant.  [2]  The  court  was 
justified  in  its  findings  that  the  defendant  at  no  time  had 
contracted  to  execute  a  lease  to  plaintiff,  and  was  at  no  time 
obligated  so  to  do. 

The  third  finding  of  the  trial  court,  to  the  effect  that  the 
defendant  was  unaware  that  the  sum  of  five  thousand  dollars 
received  by  him  from  Sinclair  was  the  money  of  plaintiff,  is 
probably  not  justified  by  the  evidence,  in  view  of  the  fact 
that  it  was  paid  by  checks  drawn  on  the  plaintiff  company 
by  its  president  and  secretary.  [3]  But  a  finding  in  favor 
of  plaintiff  as  to  such  knowledge  would  not  alter  the  liability 
of  the  defendant  His  contract  was  with  Sinclair,  and  the 
fact  that  a  third  party  was  paying  the  obligation  did  not 
alter  these  contractual  relations,  so  far  as  defendant  was  con- 
cerned.   The  finding,  if  erroneous,  was  without  prejudice. 

The  same  may  be  said  as  to  other  specifications  as  to  un- 
supported findings.  They  were  all  collateral  to  the  main 
issue  of  a  contractual  relation  between  the  plaintiff  company 
and  the  defendant,  and  in  the  absence  of  such  relation  are  not 
material  to  the  decision* 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 
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Pboplk  v.  Bubs. 


[Crim.    No.    4M.     Third    Appellftta    Diitriet.— Ma;    3,    1919.] 
THE  PEOPLE,  Respondent,  v.  J.  BUSS,  AppeJUnt 

[1]  CkiKiNAi.  I^w — OtviHa  AwAi  or  Audbouc  iJ^roBS  t*  No- 
UOXHSi  Tbbitobt — VUDICT — Etidenck. — In  this  prospTotion  DBilei 
tlw  lo«al  option  law  for  willfully,  knowingly  »nd  mJawfullv  sell- 
ing, furnishing,  diitributiiig,  and  ginng  any  aleoboti«  liquor 
within  no-license  territory,  lh«  verdict  at  guilty  na  «Bffici««tly 
supported  b;  the  evidence,  although  much  of  the  eridesee  waa  of 
a   eireumstantial    eharaeter. 

[S]  Id. — What  Oonetii-utks  Vioiatioh. — If  the  defcndtst,  in  aueh 
proMCDtioB,  by  any  means  or  method  or  in  any  manirr  gare  or 
fomiahed  or  distributed  intoxicating  liquor  to  other  peraons  wrtbiu 
ao-lieeoM  territory,  he  was  guilty  under  the  statute  of  the  offense 
eharged.  It  waa  not  necessary  that  he  personally  hare  performed 
tha  physical  act  of  paasing  the  liquor  to  the  partiea. 

£3J  Id. — BviDENOI — Pbobativ<  Vai-de — ADHISSniLnT- — Eridenee  is  not 
rendered  inadmissible  because  of  the  fact  that  it  may  be  of  small 
probattve  Talue  as  proof  of  the  offense  charged. 

14]  Id.— HoBTiLi  Witness — Ludiho  Questioks. — Whav  in  such 
proaeentioD  for  nnlawfnlly  giving  away  liquor  in  no-lieenae  ter- 
litoiy  one  of  the  witnesaes  appeared  to  be  hostile  to  the  prosecu- 
tion— that  is,  iueliued  to  teU  a«  little  as  paisible  of  what  h« 
actually  knew — the  defendant  could  not  have  suffered  any  damage 
from  leading  queetions  which  the  court  permitted  tbe  district 
attorney   to   aak, 

\fi}  Id. — 8ei^-sebvino  DBci.ABJkTioNB — Intended  Vbx  or  Liqdob. — Is 
•neb  proaecution,  the  court  properly  sustained  the  prosecution's 
objection  to  a  questiDn  by  defendant's  counsel  to  a  brother  of  the 
defendant  calling  for  a  declaration  by  the  latter  that  the  liquor 
which  he  had  requeated  the  witness  to  procure  for  him  waa  to  to 
taken  to  and  used  at  the  defendant's  home. 

[6]    Id.— IHSTSIH.THJN-S— tON'VK-TIUN    UPON    CiRCltMSTiNTUI.  EvlDfCE^ 

Id  this  prosecution,  it  waa  Dnt  error  to  instruct  the  Jury  (^ 
"there  is  nothing  in  the  nature  of  circumstantial  ariieaw  U« 
renders  it  any  leas  reliable  thnn  the  ctlier  class  of  evidence-  ^ 
that  is  required  is  this:  If  the  (("^limany  is  siifiieieDt  to  Mi-ria* 
you  as  reasoaable  men  bevoTiil  n  r^'n<;t)llabIe  doubt  tbat  the  ^ 
fendnQt  did  commit  the  at^t  I'ii^irt'  '>i<mi  1  cfaarga  yen  thit  !■  * 
your   duty   t«   convict,   although  Jence   tn^  ^ 


4.  Pormitti! 


.'  quMtions 
'  840. 


itUn  diacT. 


InstrucUut.  -  ittUfCU 


'ct  evUa 
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pany  was  in  possession  under  it,  and  was  doubtless  entitled 
to  all  its  benefits,  both  as  against  Sinclair  and  the  defendant. 
There  is  no  reason  to  doubt,  under  the  facts  disclosed  by  the 
record,  that  the  plaintiff  company  authorized  the  payments 
made  to  the  defendant  out  of  the  company's  funds;  that  in 
taking  the  lease  in  his  own  name,  whether  with  or  without 
the  company's  consent,  Sinclair  was  acting  as  plaintiff's 
agent,  and  held  the  lease  in  trust  for  its  benefit ;  and  no  rea- 
son is  shown,  unless  it  was  financial  inability,  why  the  plain- 
tiff did  not  or  could  not  have  secured  to  itself  all  the  benefits 
of  this  lease  that  it  would  have  been  entitled  to  had  it  been 
named  therein  as  lessee,  providing  it  had  complied  with  the 
terms  of  the  contract  with  defendant.  [2]  The  court  was 
justified  in  its  findings  that  the  defendant  at  no  time  had 
contracted  to  execute  a  lease  to  plaintiff,  and  was  at  no  time 
obligated  so  to  do. 

The  third  finding  of  the  trial  court,  to  the  effect  that  the 
defendant  was  unaware  that  the  sum  of  five  thousand  dollars 
received  by  him  from  Sinclair  was  the  money  of  plaintiff,  is 
probably  not  justified  by  the  evidence,  in  view  of  the  fact 
that  it  was  paid  by  checks  drawn  on  the  plaintiff  company 
by  its  president  and  secretary.  [3]  But  a  finding  in  favor 
of  plaintiff  as  to  such  knowledge  would  not  alter  the  liability 
of  the  defendant  His  contract  was  with  Sinclair,  and  the 
fact  that  a  third  party  was  paying  the  obligation  did  not 
alter  these  contractual  relations,  so  far  as  defendant  was  con- 
cerned.    The  finding,  if  erroneous,  was  without  prejudice. 

The  same  may  be  said  as  to  other  specifications  as  to  un- 
supported findings.  They  were  all  collateral  to  the  main 
issue  of  a  contractual  relation  between  the  plaintiff  company 
and  the  defendant,  and  in  the  absence  of  such  relation  are  not 
material  to  the  decision* 

Judgment  affirmed. 

Finlayson,  P,  J.,  and  Thomas,  J.,  concurred. 
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[Crim.    No.   464.     Third    Appelljite    Distriet.^Maj    3,    1919.] 

THE  PEOPLE,  Respondent,  v.  J.  BLISS,  AppeUant. 

[1]   OUMINAL     LiLW — GIVINO     AWAT     OF     ALCOHOLIO     lilQUOBS     IN     NO- 

U0EN8X  Tebbitort — ^VsBDiCT — EVIDENCE. — Id  this  pFosecution  under 
the  local  option  law  for  willfully,  knowingly  and  unlawfully  sell- 
ing, furnishing,  distributing,  and  giving  away  alcoholic  liquor 
within  no-license  territory,  the  verdict  of  guilty  was  sufficiently 
supported  by  the  evidence,  although  much  of  the  evidence  was  of 
a  eircumstantial   character. 

£2]  Id. — ^What  Constitutes  Vioiation. — If  the  defendant,  in  such 
prosecution,  by  any  means  or  method  or  in  any  manner  gave  or 
furnished  or  distributed  intoxicating  liquor  to  other  persons  within 
no-license  territory,  he  was  guilty  under  the  statute  of  the  ofTense 
eharged.  It  was  not  necessary  that  he  personally  have  performed 
tho  physical  act  of  passing  the  liquor  to  the  parties. 

[SJ  Id. — ^£7vn>EN0E — Probativb  Value — Admissibiutt. — Evidence  is  not 
rendered  inadmissible  because  of  the  fact  that  it  may  be  of  small 
probtftive  value  as  proof  of  the  offense  charged. 

[4]  Id. — HosTiLB  Witness — Leading  Questions. — Where  in  such 
prosecution  for  unlawfully  giving  away  liquor  in  no-license  ter- 
ritory one  of  the  witnesses  appeared  to  be  hostile  to  the  prosecu- 
tion— that  is,  inclined  to  tell  as  little  as  possible  of  what  he 
actually  knew — the  defendant  could  not  have  suffered  any  damage 
from  leading  questions  which  the  court  permitted  the  district 
attorney  to  ask. 

L6]  Id.-— 6SLF-8EBVIN0  Declaeations — Intended  Use  or  Liquor. — In 
such  pro«ecution,  the  court  properly  sustained  the  prosecution's 
objection  to  a  question  by  defendant's  counsel  to  a  brother  of  the 
defendant  calling  for  a  declaration  by  the  latter  that  the  liquor 
which  he  had  requested  the  witness  to  procure  for  him  was  to  be 
taken  to  and  used  at  the  defendant's  home. 

[6]  Id. — ^iNSTEUcnoNS — Conviction  upon  Cibcumstantial  Evidence. — 
In  this  prosecution,  it  was  not  error  to  instruct  the  jury  that 
"there  is  nothing  in  the  nature  of  circumstantial  evidence  that 
renders  it  any  less  reliable  than  the  other  class  of  evidence.  All 
that  is  required  is  this:  If  the  testimony  is  sufficient  to  cocvince 
yon  as  reasonable  men  beyond  a  reasonable  doubt  that  the  de- 
fendant did  commit  the  act  charged,  then  I  charge  you  th^t  it  is 
your  duty  to   convict,  although   such   evidence   may  be  of   a   cir- 

4.  Permitting  leading  questions  as  matter  within  discretion  of  trial 
eourt,  note,  17  Ann.  Oas.  840. 

6.  Relative  value  of  circumstantial   and   direct  evidence,  note,  97 
Am.  St.  Bep.  774. 

Instructions  on  eircumstantial  evidence,  note,  97  Am.  St.  B^.  789« 
41  OaL  App.— 6 
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pany  was  in  possession  under  it,  and  was  doubtless  entitled 
to  all  its  benefits,  both  as  against  Sinclair  and  the  defendant. 
There  is  no  reason  to  doubt,  under  the  facts  disclosed  by  the 
record,  that  the  plaintiff  company  authorized  the  payments 
made  to  the  defendant  out  of  the  company's  funds;  that  in 
taking  the  lease  in  his  own  name,  whether  with  or  without 
the  company's  consent,  Sinclair  was  acting  as  plaintiff's 
agent,  and  held  the  lease  in  trust  for  its  benefit ;  and  no  rea- 
son is  shown,  unless  it  was  financial  inability,  why  the  plain- 
tiff did  not  or  could  not  have  secured  to  itself  all  the  benefits 
of  this  lease  that  it  would  have  been  entitled  to  had  it  been 
named  therein  as  lessee,  providing  it  had  complied  with  the 
terms  of  the  contract  with  defendant.  [2]  The  court  was 
justified  in  its  findings  that  the  defendant  at  no  time  had 
contracted  to  execute  a  lease  to  plaintiff,  and  was  at  no  time 
obligated  so  to  do. 

The  third  finding  of  the  trial  court,  to  the  effect  that  the 
defendant  was  unaware  that  the  sum  of  five  thousand  dollars 
received  by  him  from  Sinclair  was  the  money  of  plaintiff,  is 
probably  not  justified  by  the  evidence,  in  view  of  the  fact 
that  it  was  paid  by  checks  drawn  on  the  plaintiff  company 
by  its  president  and  secretary.  [3]  But  a  finding  in  favor 
of  plaintiff  as  to  such  knowledge  would  not  alter  the  liability 
of  the  defendant  His  contract  was  with  Sinclair,  and  the 
fact  that  a  third  party  was  paying  the  obligation  did  not 
alter  these  contractual  relations,  so  far  as  defendant  was  con- 
cerned.    The  finding,  if  erroneous,  was  without  prejudice. 

The  same  may  be  said  as  to  other  specifications  as  to  un- 
supported findings.  They  were  all  collateral  to  the  main 
issue  of  a  contractual  relation  between  the  plaintiff  company 
and  the  defendant,  and  in  the  absence  of  such  relation  are  not 
material  to  the  decision* 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 
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^^nng  exhausted,  he  gave 
-  croing  to  Eureka, 
^im  to  leave 
isod  at  his 
f  whisky  at 
l;int,  and  in 
^  town  of  Lo- 
i^   on  it    The 
ore  at  Pep  per- 
ns tomary  place 
\ .     Daniel  Bliss 

< 

i  at  Pepperwood 

o^elock  in  the  even- 
i)ut  it  did  not  stop. 
.  at  a  hall  across  the 
»nd,  and  his  brother, 
arrived  in  town.     De- 
he  whisky  and  Daniel 
'*  it  had  been  left  at  the 
III  that  night,  defendant 
litoase  left  there  for  him 
1  that  there  had  and  that 
bt  tter  take  it  because  he 
r  the  night,  and  they  went 
t  in  the  store  was  a  flashlight 
took  the  demijohn  out  of  the 
l)orch  of  the  store.    He  there 
'ognized  by  his  voice,  it  being 
I's  present  whom  he  did  not  rec- 
Normile  by  his  voice.    He  stopped 
jug  on  the  porch,  and  commenced 

'  is  no  conflict  in  the  evidence,  ex- 

.Tl(»er,  Frank  W.  Anderson,  testified 

■   night.    As  to  this,  the  witness  was 

r-  the  weather  observer  at  Eureka  tes- 

t  that  night  at  5 :34  P.  M.     Anderson 

(lock  at  night,  on  the  5th  of  Ocober, 

p  five  men,  among  them  the  defendant, 

ill    front   of    Zecca's    store.     He    said: 

him  he  was  in  the  act  of  getting  that 
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cumstantial  nature."  Such  instruction  does  not  warrant  an  im- 
plication that  the  jury  were  authorized  to  convict  on  evidence 
not  sufficiently  convincing  to  show  the  defendant's  guilt  to  a 
moral   certainty. 

[7]  Id. — Giving  Away  of  Liquor — ^Knowledge  of  Dependant. — In 
such  prosecution,  the  court  did  not  commit  error  in  modifying  two 
of  defendant's  proposed  instructions,  by  adding  thereto  that  if  the 
defendant  knew  that  any  person  or  persons  were  drinking  from 
his  jug  of  whisky,  and,  so  knowing  that  fact,  acquiesced  in,  con- 
sented to,  or  encouraged  such  person  or  persons  to  drink  from 
said  jug,  in  that  case  he  would  be  guilty,  although  he  did  not  per- 
sonally hand  or  deliver  said  jug  to  such  person  or  persons. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.    Denver  Sevier,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Ford  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

HART,  J. — An  information  was  filed  in  the  superior  court 
of  the  county  of  Humboldt,  charging  that  the  defendant,  on 
the  fifth  day  of  October,  1918,  within  no-license  territory, 
*'did  willfully,  knowingly  and  unlawfully,  sell,  furnish,  dis- 
tribute and  give  away  alcoholic  liquors,  to  wit:  whisky  .  .  . 
to  George  Normile  and  Dan  Rogers  and  other  persons  whose 
names  are  unknown."  Defendant  was  convicted  of  the  crime 
charged  in  the  information  and  was  sentenced  to  pay  a  fine 
of  six  hundred  dollars,  or  if  the  fine  be  not  paid  to  be  im- 
prisoned in  the  county  jail  one  day  for  each  two  dollars  of 
said  fine.  The  appeal  is  by  the  defendant  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial. 

The  defendant  first  contends  that  the  evidence  does  not 
support  the  verdict. 

It  was  stipulated  at  the  trial  that  the  town  of  Pepperwood, 
in  Humboldt  County,  was  in  **no-lij'cnse  territory.*' 

The  evidence  shows  that  the  defendant  lived  with  his 
brother,  Taniel  Hliss,  and  his  sister  in  a  house  on  the  road 
to  Eureka  about  one  mile  from  tlie  store  of  one  Zecea,  in 
Pepperwood.  nnd  thnt  defendant  always  kept  intoxioatin<x 
liquors  at  his  houie  lor  lii^  own  use.     On  the  fifth  day  ui' 
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October,  1918,  his  supply  of  whisky  being  exhausted,  he  gave 
some  money  to  his  brother,  Daniel,  who  was  going  to  Eureka, 
with  which  to  buy  a  gallon  of  whisky,  and  told  him  to  leave 
it  at  the  house;  that  he  bought  the  whisky  to  be  used  at  his 
home.  Daniel  Bliss  bought  a  gallon  demijohn  of  whisky  at 
Eureka,  put  it  in  a  suitcase  belonging  to  defendant,  and  in 
the  afternoon  started  home  on  a  stage.  At  the  town  of  Lo- 
leta  he  got  off  the  stage  but  left  the  suitcase  on  it  The 
driver  of  the  stage,  when  he  reached  Zecca's  store  at  Pepper- 
wood,  left  the  suitcase  there,  which  was  the  customary  place 
where  he  left  parcels  for  people  in  that  locality.  Daniel  Bliss 
took  passage  on  another  stage  and  arrived  at  Pepperwood 
between  9  and  10  o'clock  that  night. 

Defendant  reached  his  home  at  about  5  o'clock  in  the  even- 
ing and  saw  the  stage  go  by  his  house,  but  it  did  not  stop. 
At  about  8  o'clock  he  attended  a  dance,  at  a  hall  across  the 
street  from  Zecca's  store,  in  Pepperwood,  and  his  brother, 
Daniel,  also  went  to  the  dance  when  he  arrived  in  town.  De- 
fendant asked  him  if  he  had  sent  the  whisky  and  Daniel 
said  he  had  but  did  not  know  whether  it  had  been  left  at  the 
store  or  not.  At  about  11  o'clock  on  that  night,  defendant 
asked  Zecca  if  there  had  been  a  suitcase  left  there  for  him 
by  the  stage  driver.  Zecca  answered  that  there  had  and  that 
if  defendant  wanted  it  he  had  better  take  it  because  he 
(Zecca)  was  going  to  close  up  for  the  night,  and  they  went 
over  to  the  store.  The  only  light  in  the  store  was  a  flashlight 
which  Zecca  had.  Defendant  took  the  demijohn  out  of  the 
suitcase  and  went  out  on  the  porch  of  the  store.  He  there 
met  Dan  Rogers,  whom  he  recognized  by  his  voice,  it  being 
a  dark  night;  there  were  others  present  whom  he  did  not  rec- 
ognize ;  later,  he  recognized  Normile  by  his  voice.  He  stopped 
to  talk  with  Rogers,  set  his  jug  on  the  porch,  and  commenced 
rolling  a  cigarette. 

Up  to  this  point  there  is  no  conflict  in  the  evidence,  ex- 
cept that  the  arresting  officer,  Frank  W.  Anderson,  testified 
that  it  was  a  moonlight  night.  As  to  this,  the  witness  was 
evidently  mistaken,  for  the  weather  observer  at  Eureka  tes- 
tified that  the  moon  set  that  night  at  5 :34  P.  M.  Anderson 
testified  that  at  11  o'clock  at  night,  on  the  5th  of  Ocober, 
1918,  he  saw  four  or  five  men,  among  them  the  defendant, 
upon  the  platform  in  front  of  Zecca's  store.  He  said: 
"When  I  first  saw  him  he  was  in  the  act  of  getting  that 
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demijohn  from  George  Normile  and  I  stepped  up  and  grabbed 
the  demijohn  and  asked  him  who  that  belonged  to.  He  said, 
*It  belongs  to  me.'  "  The  witness  said  he  took  the  demijohn 
from  the  hands  of  defendant,  that  he  put  a  seal  on  it  and 
gave  it  to  the  district  attorney,  and  that  afterward  he  sam- 
pled the  contents  and  found  that  the  demijohn  contained 
whisky.  He  stated  that  before  he  seized  the  demijohn  he 
saw  two  men  drink  from  it,  one  of  whom  he  recognized  as 
George  Normile;  that  the  other  man  smacked  his  lips  and 
said  it  was  "damned  good  stuff." 

William  McKay,  an  employee  of  the  district  attorney  of 
Humboldt  County,  who  was  with  Anderson  at  and  prior  to 
the  time  of  the  arrest,  corroborated  the  latter  as  to  what  oc- 
curred at  the  time  he  took  possession  of  the  demijohn. 

Ambrose  M.  Zecca,  the  owner  of  the  store  referred  to,  tes- 
tified that  he  had  gone  from  the  dance-hall  to  his  store  with 
other  men  ten  or  fifteen  times  that  night ;  that  he  saw  defend- 
ant, who  said  he  wanted  to  go  to  the  store  and  get  his  suit- 
case. He  was  asked  what  defendant's  condition  as  to  sobri- 
ety was  and  he  replied  that  he  '*was  feeling  pretty  good." 
Witness,  with  defendant  and  Normile  and  some  strangers, 
among  them  Dan  Rogers,  went  to  the  store.  Defendant  and 
Normile  went  in  with  him  and  defendant  got  a  demijohn 
from  the  suitcase  and  took  it  outside  with  him.  Witness  said 
he  had  a  drink  from  a  jug  but  would  not  say  it  was  the 
one  defendant  had;  that  he  w^as  not  present  when  Anderson 
came  up. 

Dan  Rogers  testified  that  he  left  the  dance-hall  with  de- 
fendant to  go  to  the  store ;  that  he  knew  they  were  going  for 
a  drink,  although  he  would  not  say  defendant  asked  him  to 
gro  for  that  purpose;  the  defendant  entered  the  store  and 
came  out  with  a  demijohn;  that  the  jug  was  passed  around 
but  he  would  not  say  that  defendant  passed  it  around;  that 
he  (witness)  had  a  drink  out  of  a  jug  but  did  not  know  who 
handed  it  to  him  nor  whose  jug  it  was. 

George  Normile  testified  that  at  about  11  o'clock,  while  in 
the  dance-hall,  he  said  to  defendant  that  he  wanted  to  have 
a  glass  of  beer  or  something,  to  which  defendant  replied  that 
he  *'did  not  have  any  beer,  maybe  we  can  find  something 
else";  that  they  waited  until  Dan  Rogers  finished  dancing 
and  the  three  of  them,  with  some  strangers,  went  across  to 
the  store;  tliat  defendant  went  into  the  store  and  brought 
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a  demijohn  out  on  to  the  porch;  that  witness  was  in  the 
act  of  taking  a  drink  out  of  the  jug  when  Anderson's  party 
turned  a  flashlight  on  them  and  came  up  to  the  porch. 

Edward  Bady  testified  that  at  the  dance-hall  he  smelled 
liquor  upon  the  defendant ;  that  he  was  one  of  the  party  that 
crossed  the  street  to  the  store;  that  he  did  not  have  a  drink 
out  of  the  demijohn  because  it  did  not  get  around  to  him ; 
that  he  saw  the  defendant  pass  the  jug  to  someone. 

The  defendant  testified  that  a  man  had  treated  him  to  whisky 
before  the  occurrence  at  Zecca's  store;  that  when  he  took  the 
demijohn  from  the  store  to  the  porch  he  had  no  drink  from  the 
jug  that  he  remembered  of;  that  after  he  had  finished  mak- 
ing his  cigarette  he  picked  up  the  jug  and  at  that  time  the 
officer  flashed  a  light  upon  him  and  came  up;  that  he  had 
not  offered  the  jug  to  anyone  for  the  purpose  of  taking  a 
drink;  that  he  did  not  give  his  consent  to  anyone  taking  a 
drink  out  of  it,  and  that  he  did  not  know  the  demijohn  was 
mailing  the  rounds  and  that  people  were  drinking  from  it. 
He  denied  having  the  conversation  related  by  Normile  to  the 
effect  that  defendant  told  Normile  he  did  not  know  where 
there  was  any  beer  but  that  he  had  something  else. 

[1]  The  foregoing  synoptical  statement  of  the  evidence 
plainly  enough  shows  that  the  verdict  is  sufficiently  sup- 
ported. It  is  true  that  much  of  the  evidence  was  of  a  cir- 
cumstantial character,  but  the  circumstances  so  shown,  hav- 
ing been  accepted  by  the  jury  as  proved,  were  enough  to 
warrant  the  inference  that  the  defendant  owned  the  jug  of 
whisky,  that  he  invited  the  parties  above  named  to  the  store 
where  the  jug  was  to  drink  therefrom  and  that  one  or  more 
did  drink  from  the  jug.  Whether  actually  the  defendant 
himself  performed  the  physical  act  of  passing  the  jug  to  all 
tlie  parties  who  drank  from  it  or  to  any  of  them,  in  view  of 
the  persuasive  character  of  the  evidence  or  the  circumstances 
in  support  of  the  theory  of  guilt,  is  immaterial.  [2]  If  he 
by  any  means  or  method  or  in  any  manner  gave,  or  furnished, 
or  distributed  intoxicating  liquor  to  other  persons  within  no- 
license  territory,  he  is  guilty  under  the  statute.  If,  for  illus- 
tration, a  party  should  place  a  jug  or  other  vessel  containing 
liquor  on  a  table  or  upon  a  bench  or  upon  the  floor  or  the 
ground  within  no-license  territory  and  by  words  or  acts  or 
conduct  sufficiently  indicative  of  the  fact  invited  others  to 
partake  thereof  either  in  a  limited  degree  or  ad  libiimn,  he 
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would  be  guilty  under  the  law  as  it  is  written  of  furnishing 
intoxicating  liquor  to  others  within  such  territory. 

The  testimony  shows  that  the  defendant  owned  a  jug  of 
whisky  which  was  at  Zecca's  store  and  that  he  invited  sev- 
eral friends  to  go  to  the  store  to  get  a  drink  of  ''something 
else  than  beep";  that  defendant  secured  the  jug  from  the 
store  and  that  one  or  two  persons  drank  from  it.  This  tes- 
timony falls  very  little,  if  any,  short  of  conclusively  showing 
the  guilt  of  the  accused  under  the  local  option  law. 

It  is  next  claimed  that  the  court  committed  prejudicial 
error  in  certain  rulings  on  evidence. 

Several  witnesses  were  asked  as  to  whether,  prior  to  the 
time  the  defendant  went  to  the  store,  other  parties  had  gone 
over  there.  These  questions  were  objected  to  by  counsel  for 
defendant  but  the  testimony  was  admitted  upon  the  promise 
of  the  district  attorney  to  "connect  it  up."  One  of  the  wit- 
nesses replied  that  he  had  seen  several  parties  go  to  the  store 
before  the  defendant  was  seen  there,  and  heard  one  of  them 
remark  that  it  was  "damned  good  stuff."  Appellant  com- 
plains that  it  was  not  connected  with  defendant ;  that  the  in- 
ference drawn  by  the  district  attorney  was  that  these  other 
parties  had  gone  to  the  store  to  drink  the  liquor  defendant 
had  there,  but  that  defendant  did  not  know  the  liquor  was 
there  until  11  o'clock,  when  the  storekeeper  told  him  it  was. 

The  objection  to  this  testimony  goes  more  to  its  weight  than 
to  its  materiality,  relevancy,  and  competency.  It  was  shown 
that  defendant  had  requested  his  brother,  Daniel,  to  procure 
the  whisky  for  him  and  it  is  a  reasonable  inference  from  all 
the  circumstances  that  he  expected  it  to  be  left  at  Zecca's 
store,  he  having  asked  the  latter  if  a  suitcase  in  which  the 
whisky  had  been  carried  by  Daniel  had  been  left  at  his 
(Zecca's)  store.  Of  course,  the  parties  referred  to  might 
have  gone  to  the  store  to  eat  Swiss  cheese  and  crackers  or 
some  other  article  not  thus  far  prohibited  to  the  use  of  man 
by  the  stem  mandates  of  the  law,  and  the  party  who  made 
such  favorable  comment  upon  the  quality  of  the  article  they 
had  partaken  of  might  have  had  reference  to  something  other 
than  intoxicating  liquor,  but  this  was  for  the  jury  to  deter- 
mine when  considering  it  in  connection  with  the  evidence 
showing  that  the  defendant  did  have  whisky  at  the  store  and 
that  several  persons  did  subsequently  drink  from  the  jug  in 
the  defendant's   presence.    The  ultimate  significance  of   the 
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testimony  was  in  the  inference  to  be  deduced  therefrom  that 
the  defendant  had  told  said  parties  that  he  had  the  whisky 
at  the  store  and  that  they  were  at  liberty  to  go  to  the  store 
and  help  themselves  to  it.  [3]  It  is  true  that  the  circum- 
stance was  of  small  probative  value  as  in  proof  of  the  charge, 
but,  as  suggested  in  a  different  form  of  language,  this  did  not 
render  it  inadmissible.  It  is  quite  manifest,  though,  that, 
even  if  we  were  required  to  hold  that  it  was  improperly  ad- 
mitted, it  could  not  have  prejudiced  the  defendant,  since  it 
is  very  clear  that  the  verdict  resulted  from  the  testimony 
showing  that  certain  parties  did  drink  from  the  jug  in  the 
defendant's  presence  and  that  the  jug  then  contained  whisky. 

Defendant  complains  of  some  other  rulings  respecting  the 
evidence,  the  objections  being  that  by  them  the  court  per- 
mitted the  district  attorney  to  ask  one  of  his  witnesses  lead- 
ing questions  and  to  ask  questions  upon  the  assumption  that 
certain  facts  not  in  proof  had  in  fact  been  shown.  Also,  it 
is  objected  that  the  court  erred  in  refusing  to  permit  Dan 
Bliss,  who  testified  for  the  defendant,  and  who,  as  seen,  pur- 
chased and  had  left  at  Zecca's  store  the  whisky  for  defend- 
ant, to  testify  as  to  whether  the  defendant,  previously  to  the 
purchase,  said  to  the  witness  anything  "about  your  obtain- 
ing some  whisky  for  his  [defendant's]  home."  [4]  The  de- 
fendant could  not  have  suffered  any  damage  from  the  leading 
<luestions  referred  to.  The  witness  to  whom  they  were  put 
was  one  of  the  parties  who  were  with  the  accused  when  whisky 
was  drunk  from  his  jug,  and  he  appeared  to  be  hostile  to  the 
prosecution — that  is,  inclined  to  tell  as  little  as  he  actually 
knew  of  the  matter  as  possible.  A  witness  in  that  attitude 
of  mind  toward  the  party  calling  him  would  not  be  likely  to 
tell  an  untrue  story  favorable  to  such  party  merely  because 
questions  suggestive  of  his  answers  were  propounded  to  him. 
[5]  The  objection  to  the  question  by  defendant's  counsel  to 
Daniel  Bliss  calling  for  a  declaration  by  defendant  that  the 
liquor  he  requested  said  Daniel  to  procure  for  him  was  to  be 
taken  to  and  used  at  his  (defendant's)  home  was  properly 
sustained  on  the  ground  that  it  was  self-serving. 

There  are  very  many  other  assignments  involving  chal- 
lenges to  the  soundness  of  rulings  upon  the  evidence,  but  an 
examination  of  these  has  convinced  us  that  they  possess  no 
forte. 
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The  objection  that  the  district  attorney,  in  his  argument  to 
the  jury,  transcended  the  record  and  thus  brought  into  it 
matters  calculated  to  prejudice  the  defendant  is  not  well 
taken.  This  objection  arises  from  the  reference  to  by  that 
officer  and  his  emphasis  of  the  circumstance  that,  although 
the  stage  on  which  Daniel  Bliss  carried  the  suitcase  contain- 
ing the  jug  of  whisky  passed  near  the  home  of  the  defend- 
ant, the  whisky  was  not  left  there  but  taken  on  to  the  store 
of  Zecca.  This  was  an  important  circumstance,  was  shown 
by  the  evideniee  to  have  occurred  and,  of  course,  the  district 
attorney  was  clearly  within  his  rights  in  making  the  most  out 
of  it  in  argument  that  the  circumstance  would  legitimately 
justify. 

[6]  In  its  instructions,  the  court,  after  explaining  the  dif- 
ference between  direct  and  circumstantial  evidence,  told  the 
jury:  ** There  is  nothing  in  the  nature  of  circumstantial  evi- 
dence that  renders  it  any  less  reliable  than  the  other  class  of 
evidence.  All  that  is  required  is  this:  If  the  testimony  is 
sufficient  to  convince  you  as  reasonable  men  beyond  a  reason- 
able doubt  that  the  defendant  did  commit  the  act  charged, 
then  I  charge  you  that  it  is  your  duty  to  convict,  although 
such  evidence  may  be  of  a  circumstantial  nature." 

Appellant  claims  that  this  instruction  was  not  warranted 
by  the  facts  in  the  case  and  that  it  implied  "that  the  jury 
may  act  on  less  than  convincing  evidence  or  without  the  moral 
certainty  required  by  law." 

The  instruction  was  not  only  pertinent  to  the  evidence  but 
it  contains  a  correct  statement  of  the  law.  Nor  does  it  war- 
rant the  implication  that  the  jury  were  authorized  to  convict 
on  evidence  not  sufficiently  convincing  to  show  the  defend- 
ant's guilt  to  a  moral  certainty.  Of  course,  the  objection 
that  the  instruction  implies  that  the  jury  may  '*act  on  less 
than  convincing  evidence"  really  means  nothing,  for  it  is  the 
duty  of  a  jury  to  act  on  (or  consider)  all  the  evidence 
submitted  to  them,  and  this  they  always  presumptively  do 
w^hether  they  convict  or  acquit. 

The  following  instruction,  given  to  the  jury,  is  also  com- 
plained of:  *'I  instruct  you  that  it  is  not  necessary  that  the 
evidence  should  show  that  the  defendant  personally  handed 
this  demijohn  of  whisky,  if  such  it  was,  to  George  Normile, 
Dan  Rogera  or  any  other  person  who  then  and  there  drank 
thereof,  to  warrant  you  in  finding  the  defendant  guilty  of 


May,  1919.]  Pboplb  v.  Bliss.  73 

■ — ■ — — • -^ ^ 

the  charge  alleged  in  the  information ;  but  it  is  enough  if  the 
evidence  shows  beyond  a  reasonable  doubt  that  the  defendant 
owned  a  demijohn  of  whisky  and  placed  it  in  a  public  place 
and  in  the  immediate  presence  of  said  men,  with  the  inten- 
tion that  they  should  d'*ink  thereof,  and  that  they  or  one  or 
more  of  them  did  drink  thereof  or  that  the  defendant  stood 
in  their  immediate  presence  and  saw  said  men,  or  some  of 
them  drink  thereof  and  encouraged  or  asked  them  to  drink 
thereof." 

That  instruction  corresponds  with  the  construction  above 
given  of  the  local  option  law  upon  which  the  information 
against  the  accused  is  based,  and,  therefore,  nothing  more 
need  be  said  about  it. 

[7]  The  court  modified  two  instructions  proposed  by  the 
defendant — one  defining  the  word  **gift"  and  the  other  de- 
fining the  word  ** distribute" — by  adding  thereto  substan- 
tially the  language  which  the  instruction  last  above  consid- 
ered contained,  which,  in  effect,  is  as  follows:  "That  if  the 
defendant  knew  that  any  person  or  persons  were  drinking 
or  did  drink  from  the  jug  in  question,  and,  so  knowing  that 
fact,  acquiesced  in,  consented  to,  or  encouraged  such  person 
or  persons  to  drink  from  said  jug,  in  that  case  he  would  be 
guilty,  although  he  did  not  personally  hand  or  deliver  said  jug 
to  such  person  or  persons."  What  we  have  said  of  the  com- 
plaint against  the  instiniction  last  above  disposed  of  applies 
to  the  objection  to  the  one  in  hand. 

We  have  now  considered  herein  all  the  objections  against 
the  result  arrived  at  below  which  in  our  judgment  calls  for 
special  notice,  and  our  conclusion  is  that  no  substantial  legal 
reason  has  been  shown  for  disturbing  the  verdict* 

The  judgment  and  the  order  are  afiSrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  30,  1919. 

All  the  Justices  concurred  except  Melvin,  J.,  and  Lennon, 
J.,  who  were  absent. 
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[Civ.    No.    2834.    First    Appellate    District,    Division    One.— May    5, 

1919.] 

JOHN  VOTYPKA,  Jr.,  Appellant,  v.  FLORA  A.  VALEN- 
TINE' et  al.,  Respondents. 

[IJ  MoKTGAOEs — Homestead — Death  op  Spouse — Failure  to  Pebsent 
Claim — Loss  of  Right  of  Action  to  Foreclose. — Where  the  hus- 
band prior  to  his  death  had  declared  and  recorded  a  homestead 
on  community  property  which  was  subject  to  a  mortgage,  and 
the  mortgagee  failed  to  present  a  claim  against  his  estate  within 
the  time  prescribed  in  the  notice  to  creditors,  the  property  cov- 
ered by  such  homestead  became  thereby  released  from  the  operation 
and  effect  of  the  mortgage,  and  an  action  for  the  foreclosure 
thereof  could  not  thereafter  be  maintained. 

[2]  Homesteads — Property  in  Two  Counties — Recordation  of  Dec- 
laration IN  One — Validity  of. — Where  the  property  sought  to 
be  covered  by  a  homestead  is  situated  partly  in  one  county  and 
partly  in  another,  and  the  mam  portion  of  the  lands  is  located  in 
the  county  where  the  declaration  of  homestead  is  recorded,  the 
homestead  is  valid  aa  to  the  lands  described  therein  which  are 
situated    within   such   county. 

L3]  Estates  of  Deceased  Persons — Notice  to  Creditors — Time  for 
Publication. — If  the  first  publication  of  notice  to  creditors  is 
made  after  the  order  therefor  has  been  signed  and  filed,  it  is 
immaterial  that  such  first  publication  is  made  upon  a  date  prior 
to  the  entry  of  such  order. 

[4j  Place  of  Trial — Mortgage  on  Lands  in  Adjoining  Counties — 
Partial  Invalidity. — ^Where  a  mortgage  is  void  ae  to  such  of  the 
land  described  therein  as  is  located  in  a  given  county,  but  valid 
as  to  that  located  in  another,  an  action  to  foreclose  such  mortgage 
cannot  be  maintained  in  the  former  county. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County.    M.  S.  Sayre,  Judge.    Affinned. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oscar  W.  Hilton,  Harlow  V.  Greenwood  and  W.  U.  Good- 
man for  Appellant. 

C.  M.  Crawford  and  Geo.  K.  Ford  for  Respondents, 

RICHARDS,  J. — This  is  an  appeal  from  a  jivl^Mnont  in 
favor  of  tlie  defendants.  The  action  is  one  to  foici^loHo  a 
mortgage.    The  facts  are  undisputed  and  are  bric.'ly  as  1(1- 
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lows :  On  and  prior  to  the  ninth  day  of  May,  1911,  the  prem- 
ises described  in  the  complaint  herein  were  the  community 
property  of  Clarence  A.  Valentine  and  Flora  A.  Valentine, 
his  wife,  and  on  the  above  date  they  executed  their  promissory 
note,  secured  by  a  mortgage,  upon  the  whole  of  said  premises, 
delivering  the  same  to  one  George  P.  Hilton,  with  the  mort- 
gage described  therein,  which  note,  as  to  the  principal  and  as 
to  a  certain  portion  of  the  interest,  was  unpaid  at  the  time 
this  action  was  brought.  The  mortgage  thus  executed  and 
delivered  described  the  property  covered  thereby  as  **  situate, 
lying  and  being  in  the  county  of  Lake,  State  of  California." 
The  mortgage  was  recorded  in  Lake  County  on  May  16,  1911, 
but  was  also  recorded  in  Napa  County  on  December  15,  1915, 
a  few  days  before  this  action  was  commenced.  On  March  19, 
1912,  Clarence  A.  Valentine  made  and  executed  a  declaration 
of  homestead  upon  the  whole  of  said  premises,  describing  the 
same  as  being  situated  in  the  county  of  Lake,  and  recorded 
said  declaration  of  homestead  upon  the  date  of  its  execution 
in  the  county  of  Lake,  but  not  elsewhere.    On  August  27, 

1912,  said  Clarence  A.  Valentine  died  intestate  in  the  city 
and  county  of  San  Francisco,  being  then  a  resident  therein, 
and  thereafter  and  on  April  25,  191S,  after  due  proceedings 
had,  his  widow,  Flora  A.  Valentine,  was  duly  appointed  and 
qualified  as  the  administratrix  of  his  estate.  On  said  April 
25,  1913,  an  order  for  the  publication  of  notice  to  creditors 
was  signed  by  the  probate  judge,  which  was  filed  with  the 
clerk  of  his  court  on  the  following  day;  on  April  28,  1913, 
another  order  for  the  publication  of  notice  to  creditors  was 
signed  by  the  same  judge  and  filed  on  the  same  date  with 
the  clerk.  These  two  orders  are  identical,  except  as  to  their 
dates  and  filing  marks,  and  no  reason  for  their  duplication 
appears  in  the  record.    Both  orders  were  recorded  on  May  2, 

1913.  The  first  publication  of  notice  to  creditors  under  one 
or  both  of  these  orders  was  made  on  April  29,  1913.  It  ap- 
pears in  the  record  that  such  publication  was  made  in  the 
selected  newspaper  on  said  April  29,  1913,  and  also  on  May 
6th,  13th,  and  20th  and  27th  of  that  year,  and  that  on  June 
20,  1917,  upon  a  showing  of  these  facts,  a  decree  establishing 
due  and  legal  notice  to  creditors  in  said  estate  was  signed, 
filed,  and  recorded  in  said  probate  court.  No  claim  was  ever 
presented  to  the  administratrix  of  said  estate  by  the  holder 
of  said  note  and  mortgage  which  slioi-tly  after  their  execution 
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had  been  assigned  to  the  plaintiff  in  this  action.  In  the  com- 
plaint filed  herein  for  the  foreclosure  of  said  note  and  mort- 
gage the  plaintiff  describes  one  of  the  pieces  or  parcels  of 
land  covered  by  said  mortgage  as  being  situate  "partly  in  the 
county  of  Lake  and  partly  in  the  county  of  Napa,"  but  does 
not  further  show  eitlier  in  said  complaint  or  in  the  evidence 
offered  in  support  of  its  averments  what  portion  of  said 
premises  is  located  in  the  county  of  Napa.  The  court  in  its 
findings  recited  that  the  allegation  of  that  paragraph  of  the 
complaint  which  contains  this  breif  recital  as  to  the  location 
of  a  portion  of  said  premises  partly  in  Napa  County  is  true, 
but  the  findings  do  not  inform  us  what,  if  any,  appreciable 
portion  of  said  premises  is  located  in  Napa  County.  This 
action  was  commenced  in  the  county  of  Lake.  The  plaintiff, 
by  an  amendment  to  his  said  complaint,  expressly  waived  all 
recourse  against  any  other  property  of  the  estate  than  that 
described  in  said  mortgage,  and  also  waived  any  deficiency 
judgment. 

The  defendants  in  their  answer  averred  the  foregoing  facts 
as  to  the  making  and  recordation  of  said  homestead,  and  as 
to  the  death  of  said  Clarence  A.  Valentine,  and  the  said  pro- 
ceedings taken  in  the  course  ot  the  administration  of  his  es- 
tate, and  thereupon  prayed  that  the  plaintiff  take  nothing 
by  this  action. 

The  trial  court  found  these  averments  of  the  defendants' 
answer  to  be  true,  and  entered  its  judgment  in  their  favor 
and  in  accordance  with  their  said  prayer. 

The  appellant  herein  contends  that  said  judgment  was 
erroneous  for  several  reasons.  The  first  of  these  relates  to 
the  jurisdiction  of  the  court  to  entertain  said  action.  [1] 
The  position  of  the  respondents  in  this  regard  is  that  having 
established  the  fact  that  the  premises  in  question  were  the 
community  property  of  the  Valentines,  and  that  the  deceased 
husband  had  declared  and  recorded  in  the  county  of  Lake  a 
homestead  thereon,  and  thereafter  had  died,  and  that  in  the 
course  of  probate  of  his  estate  notice  to  creditors  had  been 
duly  ordered  and  published,  and  that  no  claim  had  ever  been 
presented  for  or  on  account  of  said  note  and  mortgage,  as 
required  by  section  1475  of  the  Code  of  Civil  Procedure,  the 
property  covered  by  said  homestead  became  thereby  released 
from  the  operation  and  effect  of  said  mortgage,  and  hence 
this  action  to  foreclose  the  same  could  not  be  maintained  un- 
der said  section  and  also  under  sei'tijii  loOO  of  said  code.     The 
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following  authorities  cited  by  respondent  sustain  this  view 
with  respect  to  the  application  of  the  foregoing  sections  of  the 
Code  of  Civil  Procedure  to  cases  of  this  character:  Camp  v. 
Grider,  62  Cal.  20;  Bollinger  v.  Manning,  79  Cal.  7,  [21  Pac. 
375] ;  Heam  v.  Kennedy,  85  Cal.  55,  [24  Pac.  606]  ;  Rosen^ 
berg  v.  Ford,  85  Cal.  610,  [24  Pac.  779] ;  Hibemia  Sav,  &  L. 
Society  v.  Laidlaw,  4  Cal.  App.  626,  [88  Pac.  730]. 

The  appellant,  however,  urges  three  main  arguments 
against  the  application  of  tlie  sections  of  the  code  and  the 
cases  construing  them  to  the  facts  of  the  case  at  bar.  The 
first  of  these  is  that  the  complaint  having  averred,  and  the 
court  having  found,  that  a  portion  of  the  premises  covered 
by  said  homestead  was  situated  partly  in  the  county  of  Napa, 
the  said  homestead  is  wholly  void  because  it  was  not  recorded 
in  Napa  County.  We  cannot  go  to  the  extent  which  the  ap- 
pellant would  have  us  go  in  order  to  uphold  this  contention. 
[2]  The  homestead  was  duly  recorded  in  the  county  of 
Lake.  So  far  as  this  record  discloses,  the  main  amount  of 
the  lands  covered  by  said  homestead  declaration  are  located  in 
the  county  of  Lake.  In  point  of  fact,  it  has  not  been  shown 
that  any  substantial  or  valuable,  or  not  easily  divisible,  part 
of  said  premises  is  located  in  Napa  County.  This  being  the 
state  of  the  record,  we  are  constrained  to  hold  that  the  home- 
stead is  valid  as  to  the  lands  described  therein  which  are  sit- 
uated within  the  county  of  Lake,  wherein  said  homestead  was 
duly  recorded,  and  that  the  same  was  such  valid  and  subsist- 
ing homestead  at  and  during  the  time  of  the  giving  of  notice 
to  creditors  in  the  course  of  probate  of  said  estate,  and  that 
if  the  publication  of  such  notice  to  creditors  was  itself  valid, 
and  if  no  claim  was  presented  by  the  mortgagee  thereunder, 
his  mortgage,  in  so  far  as  it  related  to  the  lands  covered  by 
said  homestead  located  in  said  Lake  County,  was  released 
under  the  provisions  of  the  foregoing  code  sections  and  of 
the  above-cited  authorities  construing  the  same. 

[3]  The  appellant,  however,  further  contends  that  this 
result  does  not  follow  for  the  reason  that  the  publication  of 
such  notice  to  creditors  in  said  estate  was  void,  its  alleged  in- 
validity consisting  of  the  fact  that  the  first  publication  of 
said  notice  was  made  upon  a  date  prior  to  the  entry  of  the 
order  for  publication  of  notice  to  creditors,  although  it  is  con- 
ceded that  the  said  publication  was  begun  upon  a  date  after 
the  said  order  for  publication  had  been  signed  and  filed.    We 
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find  no  merit  in  this  contention.  In  Estate  of  Enghston,  133 
Cal.  321,  [65  Pac.  742,  1039],  the  supreme  court  held  that  as 
to  probate  orders  their  entry  in  the  book  prescribed  by  the 
statute  was  a  mere  ministerial  act  of  the  clerk,  having  for  its 
purpose  the  fixing  of  the  time  within  which  an  appeal  might 
be  taken,  and  that  such  orders  are  perfect  and  complete  from 
the  time  they  are  signed  and  filed.  The  case  of  Tracnf  v. 
Coffey,  153  Cal.  356,  [95  Pac.  150],  cited  by  the  appellant 
in  support  of  his  contention,  does  not  in  any  degree  militate 
against  the  rule  above  announced,  since  its  only  effect  was  to 
hold  that  probate  orders  must  be  entered  in  order  to  fix  the 
time  within  which  an  appeal  may  be  taken. 

[4]  Finally,  the  appellant  contends  that  he  was  entitled 
to  commence  and  maintain  this  action  in  the  county  of  Lake 
for  the  purpose  of  foreclosing  said  mortgage  as  to  that  por- 
tion of  tiie  lands  in  question  ao  lay  within  the  county  of  Napa, 
under  the  provisions  of  article  VI,  section  5,  of  the  state  con- 
stitution, which  reads  in  part  as  follows:  ** Provided,  that  all 
actions  for  the  recovery  of  the  possession  of,  quieting  the  title 
to,  or  for  the  enforcement  of  liens  upon  real  estate,  shall  be 
commenced  in  the  county  in  which  the  real  estate,  or  any 
part  thereof,  affected  by  such  action  or  actions,  is  situated.'* 
The  difficulty  with  the  appellant's  contention  in  this  regard 
lies  in  the  fact  that  under  the  authorities  above  cited  the  ap- 
pellant's failure  to  present  his  claim  against  the  estate  of 
Valentine  within  the  period  prescribed  by  law  had  the  effect 
of  releasing  so  much  of  the  property  covered  by  said  mort- 
gage as  lay  in  the  county  of  Lake,  as  to  which  we  have  herein 
held  the  homestead  to  be  valid.  This  being  so,  such  of  said 
property  as  was  thereby  released  from  the  operation  and 
effect  of  said  mortgage  would  be  no  longer  affected  by  it,  and 
hence  would  not  be  affected  by  any  action  which  could  be 
commenced  for  the  enforcement  of  the  lien  of  said  mortgage. 
The  trial  court,  therefore,  properly  held  that  the  action  could 
not  be  maintained  in  Lake  County  for  the  foreclosure  of  the 
mortgage  as  to  lands  which  were  located  in  the  county  of 
Napa.  {Rogers  v.  Cody,  104  Cal.  288,  [43  Am.  St.  Rep.  100, 
38  Pac.  81].) 

This  disposes  of  the  several  contentions  urged  by  the  appel- 
lant upon  this  appeal. 

Judgment  affirmed. 

Waste^  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[CiT.  No.  2838.    First  Appellate  District,  Division  One.— May  6,  1919.] 

PAUL  G.  MAIER,  a  Minor,  etc..  Respondent,  v.  HARBOR 
CENTER  LAND  COMPANY  (a  Corporation),  Appel- 
lant 

[1]  Minors — Contract  bt  Minors  Under  Eiohtezn — Void  Ab  Initio. 
A  eontract  for  the  purchase  of  land  by  a  minor  under  the  age 
of  eighteen  years  is  void  ab  initio, 

[2 J  Id.  —  DiSAFFIRMANCB  OP  CONTRACT — BESTGRATIOM  OT  CONSIDERA- 
TION.— Such  contract  being  void  od  initio^  and  not  subject  to  ratifica- 
tion, payments  by  the  minor  thereon  after  he  reaches  the  age  of 
eighteen  will  not  estop  him  from  disaffirming  the  contract  without 
a  restoration  of  the  consideration. 

[3]  Id. — Payments  After  Beachino  Eighteen — Effect  of. — Such  con- 
tract being  void  and  not  subject  to  ratification,  the  mere  payment 
of  installments  of  the  purchase  price  after  the  minor  rea<:hes  the 
age  of  eighteen  will  not  remake  the  Oij  contract  or  make  a  new 
one. 

L4]  Id. — Want  of  Consideration. — In  such  a  case,  upon  disaffirmance 
of  the  contract  by  the  minor,  there  is  no  consideration  to  be 
returned,  since  the  vendor's  loss  is  the  result  of  its  own  mistake 
in   entering  into   a  void  contract. 

[5]  Id. — Time  for  Disaffirmance — Recovery  of  Payments  Made — 
Bun  NINO  OF  Statute  of  Limitations. — In  such  a  case,  the  stat* 
ute  gives  the  minor  the  power  to  disaffirm  the  contract  before 
he  reaches  the  age  of  twenty -one  years  or  within  a  reasonable  time 
thereafter,  and  as  the  right  to  sue  for  the  recovery  of  the  pay- 
ments made  by  him  cannot  accrue  until  he  has  disaffirmed  the 
contract,  the  bar  of  the  statute  of  limitations  runs  from  the 
date  of  disaffirmance. 

L6]  Id. — Section  339,  Code  of  Civil  Procedure,  not  Applicable. — 
An  action  for  the  cancellation  of  a  void  contract,  and  the  re- 
covery of  the  money  paid  in  accordance  with  its  terms,  does  not 
come  within  the  limitations  of  section  339  of  the  Code  of  Civil 
Procedure. 

APPEAL  from  a  judsrment  of  the  Superior  Court  of  the 
Citj'  and  County  of  San  Francisco.  Geo.  E,  Crothers,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Faulkner  &  Faulkner  for  Appellant 

Herbert  Choynski  and  James  Raleigh  Eelly  for  Respond- 
ent. 

NOURSE.  J.,  pro  icm. — This  is  an  appeal  from  a  judorment 
In  favor  of  plaintiff  for  the  cancellation  of  a  contract  for  the 
purchase  of  a  lot  of  land,  and  for  the  recovery  of  moneys  paid 
thereunder. 

The  facts  are  that  Maier,  a  minor  under  the  age  of  eighteen, 
entered  into  a  contract  with  appellant  for  the  purchase  of 
a  lot  of  land  for  one  thousand  two  hundred  dollars.  He 
paid  $120  as  an  initial  installment,  and  from  time  to  time 
thereafter  paid  monthly  installments,  taxes,  and  interest, 
amounting  in  all  to  $378.05.  Before  arriving  at  the  age  of 
twenty-one  he  disaffirmed  the  contract,  and,  through  his 
guardian  ad  litem,  instituted  this  proceeding  for  the  cancel- 
lation of  the  contract  and  the  return  of  the  moneys  paid  by 
him. 

Appellant  filed  an  answer,  counterclaim  and  cross-com- 
plaint, to  all  of  which  a  motion  to  strike  out  was  interposed, 
and  granted  except  as  to  certain  paragraphs  denying  material 
allegations  of  the  complaint.  Thereafter  an  amendment  to 
the  answer  was  filed,  setting  up  a  denial  of  payment  to  appel- 
lant, and  upon  this  state  of  the  pleadings  the  cause  proceeded 
to  trial,  resulting  in  findings  and  judgment  for  plaintiff  and 
respondent  herein. 

[1]  Appellant  concedes  that  the  contract  was  void  ab 
irUiio,  but  insists  that  it  became  vitalized  by  the  acts  of  the 
minor  after  he  reached  the  age  of  eighteen  years.  In  this 
connection  it  is  alleged  in  what  is  designated  as  the  fourth 
special  defense  set  up  in  the  answer,  that  shoi-tly  after  the 
execution  of  the  contract  Maier  reached  the  age  of  eighteen ; 
that  he  continued  to  make  the  installment  payments  there- 
after ;  that  the  lot  was  withdrawn  from  the  market,  and  that 
appellant  has  suffered  a  loss  by  reason  of  the  minor's  actions 
through  having  paid  to  its  agent  a  commission  for  negotiat- 
ing the  sale  and  through  being  deprived  of  the  opportunity 
of  making  a  valid  sale  of  this  lot.  In  the  counterclaim  and 
cross-complaint  appellant  seeks  recoupment  of  these  losses. 

The  theory  of  appellant,  as  advanced  in  these  special  de- 
fenses, is  that,  though  the  contract  is  void  oft  initio  and  not 
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subject  to  ratification,  the  subsequent  payments  after  the 
minor  reached  the  age  of  eighteen  estop  him  from  disaffirm- 
ing the  contract  without  a  restoration  of  the  consideration. 
In  this  connection  the  appellant  sets  up  the  damage  suffered 
by  it  as  constituting  the  consideration  which  respondent 
should  restore. 

[2]  There  are  two  answers  to  this  proposition.  First, 
under  section  35  of  the  Civil  Code  it  is  only  when  *'the  con- 
tract be  made  by  the  minor  whilst  he  is  over  the  age  of  eigh- 
teen" that  he  must  restore  the  consideration  if  he  elects  to 
disaffirm.  [3]  If,  as  conceded  by  appellant,  the  contract 
was  void  and  not  subject  to  ratification,  clearly  the  mere  pay- 
ment of  installments  after  the  minor  reached  the  age  of  eigh- 
teen did  not  remake  the  old  contract  or  make  a  new  one. 

[4]  Second,  there  was  no  consideration  to  be  returned. 
Appellant's  loss  is  the  result  of  its  own  mistake  in  entering 
into  a  void  contract.  Its  loss  results  from  the  failure  of  re- 
spondent to  divulge  the  fact  of  his  incapacity.  The  claim  is, 
at  its  best,  if  properly  pleaded,  one  for  damages  for  fraud 
which  could  never  be  maintained  separately,  and  hence  cannot 
constitute  a  valid  defense,  counterclaim  or  cross-complaint. 
As  said  by  this  court  in  Flittner  v.  Equitable  Life  Assurance 
Soc.,  30  Cal.  App.  209,  at  page  216,  [157  Pac.  630,  633] :  **It 
is  the  policy  of  the  law  to  discourage  adults  contracting  with 
infants,  and  the  former  cannot  complain  if,  as  a  consequence 
of  their  violation  of  this  rule  of  conduct,  they  are  injured  by 
the  exercise  of  the  right  with  which  the  law  has  purposely 
invested  the  latter,  or  charge  that  the  infant  in  exercising  the 
right  is  guilty  of  fraud.*' 

In  what  is  termed  a  second  special  defense  the  appellant 
sets  up  the  provisions  of  subdivision  1  of  section  339  of  the 
Code  of  Civil  Procedure,  as  a  bar  to  the  recovery  of  all  sums 
paid  more  than  two  years  prior  to  the  commencement  of  the 
action.  This  position  is  supported  by  the  allegation  that  at 
the  time  of  the  execution  of  the  contract  and  up  to  the  time 
of  the  appointment  of  the  guardian  ad  litem  the  minor  had 
a  general  guardian,  who  was,  during  such  time,  competent  to 
act  for  him  and,  therefore,  to  sue  in  his  behalf. 

[6]  The  difficulty  with  this  theory  is  that,  irrespective  of 
whether  the  minor  had  a  general  guardian,  the  statute  gave 
him  the  power  to  disaffirm  the  contract  before  he  reached  the 
age   of   twenty-one  or  within  a  reasonable   time   thereafter. 

41  Cal.  App. — 6 
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The  right  to  sue  for  the  recovery  of  the  payments  made  by 
him  could  not  accrue  until  he  had  disaflfirmed  the  contract. 
It  does  not  appear  from  the  record  when  he  did  disaffirm 
except  that  it  was  ** prior  to  the  commencement  of  this  ac- 
tion." But  it  does  appear  that  he  made  a  payment  as  late 
as  November  23,  1915,  and  it  is  fair  to  assume  that  he  did 
not  disaffirm  until  after  that  date.  The  complaint  was  filed 
on  June  21,  1916.  Thus,  if  governed  by  the  limitations  of 
section  339,  the  action  was  commenced  within  time. 

[6]  But,  aside  from  this,  this  is  not  an  action  for  money 
had  and  received,  but  is  an  action  for  the  cancellation  of  a 
void  contract,  and  the  recovery  of  moneys  paid  in  accordance 
with  its  terms.  As  such  it  does  not  come  within  the  limitSr 
tions  of  section  339. 

The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  3,  1919,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this  court 
after  decision  by  the  district  court  of  appeal  of  the  first  dis- 
trict, division  one,  is  denied.  We  desire,  however,  to  say,  in 
respect  to  the  claims  made  under  the  statute  of  limitations, 
that  in  our  opinion  a  complete  answer  to  all  such  claims  is 
to  be  found  in  section  352  of  our  Code  of  Civil  Procedure,  in 
view  of  which  the  statute  of  limitations  could  not  commence 
to  run  prior  to  the  attainment  of  his  majority  by  the  minor. 
Our  denial  of  the  petition  is  not  to  be  taken  as  an  approval 
of  the  matters  stated  in  the  district  court  of  appeal  opinion 
in  regard  to  this  subject. 

All  the  Justices  concurred,  except  Melvin,  J.,  who  waa 
absent 
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HELEN   B.    CAIMP,   Administratrix,    etc..   Respondent,   v. 
ELIZABETH  JEWETT  BOYD,  Appellant 

Ll]  Pleading — Common  Counts — Money  Had  and  Received— Di- 
MURBEB. — A  common  count  for  money  had  and  received  la  not  anb- 
jeet  to  demurrer  for  uncertainty. 

[2]  Monet  Had  and  Received — Action  fob — ^Undue  Inflxtsncb — Evi- 
dence— Nonsuit. — Where  an  action  for  money  had  and  received  was 
tried  upon  the  iasue  as  to  the  undue  influence  exerted  upon  plain- 
tiff's intestate  by  the  defendant,  and  there  was  some  ovidenee 
of  undue  influence,  a  motion  for  nonsuit  was  properly  denied. 

[3]  Id. — Evidence — Undue  Influence — Mental  Conditioh  of  De- 
cedent.— In  such  action,  the  claim  being  that  the  deceased  was 
of  weakened  mentality  by  reason  of  his  sickness,  evidence  of  his 
mental  condition  was  admissible  upon  the  issue  of  undue  influence. 

14]  Id. — Rule  of  Descent — Disposition  of  Pbopebty — Pbopee  In- 
structions.— In  such  action,  the  giving  of  instructions  that  in  ease 
of  intestacy  the  law  fixes  the  method  of  distribution,  and  that  in 
the  case  at  bar  the  law  would  distribute  the  estate  equally  between 
the  surviving  wife  and  the  two  daughters,  and  that  the  jury 
might  consider  the  disposition  as  being  just  or  unjust,  reasonable 
or  unreasonable,  as  tending  to  throw  light  upon  the  question  of 
whether  undue  influence  was  exerted  upon  the  deceased,  did  not 
constitute  prejudicial  error,  where  they  were  given  in  connection 
with  other  instructions  to  the  effect  that  while  inequality  in  the 
disposition  of  property  was  not  of  itself  evidence  of  unsoundness 
of  mind  or  of  undue  influence,  it  might  be  considered  as  a  eir- 
eumstance,  together  with  aU  other  circumstances  shown  by  the 
evidence  bearing  on  the  question  of  the  weakness  of  mind  of  the 
decedent,  or  undue  influence  exerted  upon  him. 

16]  Instructions — Appeal — Waiver  of  Objections. — Objections  to  in- 
structions raised  for  the  first  time  in  appellant's  reply  brief  will 
not  be  considered  by  the  appellate  court. 

[6]  Vebdict — Conflicting  Evidence — Appeal. — Where  the  evidence  ia 
conflicting,  the  verdict  of  the  jury  Is  conclusive,  in  the  absence 
of  reversible  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge.     Affirmed. 

1.  Sufficiency  of  the  common  counts  under  the  codes,  note,  3^  Ii^  A.  A. 
(N.  &)  364. 


84r  Camp  v.  Boyd.  [41  Cal.  App. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robinson  &  Sizer,  Ramsey  Probasco  and  Albert  B.  Harris 
for  Appellant. 

E.  S.  Page  and  E'dwin  L.  Camp  for  Respondent. 

BRITTAIN,  J.— Elizabeth  Jewett  Boyd,  widow  of  Thomas 
Boyd,  appeals  from  a  judgment  in  favor  of  the  administra- 
trix of  his  estate  for  $1,186.50  and  costs  upon  a  complaint  for 
money  had  and  received. 

Reverend  Dr.  Boyd,  a  Presbyterian  clergyman,  who  had 
had  some  education  as  a  lawyer,  was  a  widower  with  two 
daughters.  When  his  wife  died  in  1913  he  was  sixty-five 
years  old.  He  had  been  a  sufferer  from  nervous  attacks  and 
experienced  a  complete  nervous  breakdown  upon  her  death. 
Because  of  his  condition  in  1914  he  went  to  a  sanitarium, 
where  he  met  the  defendant,  who  was  twenty  years  his  junior. 
In  February,  1916,  they  were  mamed.  In  October  of  that 
year  he  was  stricken  with  paralysis.  After  a  stroke  of  apo- 
plexy on  August  23,  1917,  he  died,  from  what  was  diagnosed 
in  May  of  that  year  as  a  progressive  and  incurable  disease  of 
the  brain,  on  August  28, 1917.  He  engaged  in  no  active  work 
after  the  death  of  his  first  wife,  and  spent  a  great  deal  of 
time  between  her  death  and  his  own  in  various  sanitariums 
and  in  hotels  under  the  care  of  physicians.  He  attended  to 
certain  matters  of  business,  but  after  his  second  marriage 
usually  through  the  mediation  of  his  wife.  He  attended 
church  when  he  was  able  and  certain  functions  connected 
with  his  former  activities.  In  March,  1917,  his  deposits  in 
several  banks  were  changed  to  joint  accounts  in  the  names  of 
himself  and  his  wife.  At  the  same  time  one  or  more  separate 
accounts  in  the  name  of  the  defendant  were  changed  to  joint 
accounts.  There  was  a  wide  disparity  between  the  amounts 
in  the  accounts,  there  being  much  more  money  in  his  accounts 
than  in  hers.  Upon  his  death  the  defendant  withdrew  the 
money  from  the  banks.  One  daughter,  the  plaintiff,  and  the 
defendant  were  appointed  the  administratrices  of  the  estate. 
The  daughter,  as  administratrix,  sued  the  widow  individually 
for  the  money  so  withdrawn  from  what  had  been  Dr.  Boyd's 
personal  bank  accounts.  The  trial  was  before  a  jury  and 
upon  its  verdict  judgment  was  rendered  against  the  widow. 
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A  general  and  special  demurrer  to  the  complaint  was  over- 
mled.  Upon  the  contention  that  a  common  count  must  fall 
before  a  special  demurrer  for  uncertainty,  the  appellant  relies 
upon  two  cases — Shade  v.  Sissans  etc,  Co.,  115  Cal.  357,  [47 
Pac-  135],  and  Minor  v.  Baidridge,  123  Cal.  190,  [55  Pac. 
783].  In  a  later  case  the  question  was  decided  adversely  to 
the  appellant's  contention.  {Pike  v.  Zadig^,  171  Cal.  273, 
[152  Pac.  923].)  [1]  A  common  count  for  money  had  and 
received  is  not  subject  to  demurrer  for  uncertainty. 

At  the  opening  of  the  trial  counsel  for  the  plaintiff  said  the 
issues  had  been  narrowed  down  to  two:  **  (1)  Did  Dr.  Boyd 
make  a  transfer  of  the  money  to  Mrs.  Boydt"  and  (2)  *'At 
the  time  that  transfer  was  made,  was  Thomas  Boyd  of  sound 
mind;  was  that  transfer  obtained  by  means  of  undue  influ- 
ence exerted  upon  Thomas  Boyd  by  this  defendant?"  At 
the  close  of  plaintiff's  case  a  motion  for  nonsuit  was  denied, 
and  this  is  assigned  as  error.  It  is  argued  that  by  reason  of 
the  opening  statement  the  only  issue  which  the  defendant 
was  called  upon  to  meet  was  that  of  unsoundness  of  mind, 
and  that  the  plaintiff  wholly  failed  to  produce  evidence  upon 
that  issue.  It  is  further  argued  that  since  the  court  ex- 
pressly took  from  the  jury  the  issue  of  unsoundness  of  mind, 
there  was  no  issue  in  regard  to  undue  influence.  The  posi- 
tion of  the  respondent  is  that  from  the  opening  statement  to 
the  close  of  the  trial,  the  plaintiff  did  not  contend  nor  attempt 
to  prove  that  Dr.  Boyd  was  insane,  but  that  his  mentality  was 
so  weakened  by  sickness  that  he  was  subject  to  the  undue 
influence  of  the  defendant ;  that  this  position  was  clearly  un- 
derstood by  the  court  and  by  counsel  for  the  defendant;  and 
that  the  case  was  tried  upon  this  theory.  The  character  of 
the  grounds  upon  which  motion  for  nonsuit  was  based  sup- 
ports this  statement  of  the  respondent's  position.  Nineteen 
speciflc  grounds  were  assigned  in  support  of  the  motion. 
Only  two  of  them  deal  with  the  question  of  unsoundness  of 
mind.  Six  of  them  were  expressly  directed  to  the  claimed 
lack  of  evidence  of  undue  influence.  In  denying  the  motion 
the  court  said  that  under  all  the  circumstances  testifled  to, 
and  other  testimony  to  be  produced,  he  would  allow  the  case 
to  go  to  the  jury  upon  one  point  only:  "Did  the  defendant 
exercise  undue  influence  over  the  decedent!"  [2]  The  ar- 
gument presented  on  this  point  is  not  that  there  was  no  evi- 
dence of  undue  influence,  but  that  there  was  no  such  issue. 
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In  view  of  the  grounds  specified  for  the  motion  it  does  not 
appear  counsel  for  the  appellant  was  not  fully  informed  re- 
garding that  issue.  The  record  shows  that  at  the  time  the 
motion  was  made  there  was  some  evidence  to  support  it.  The 
motion  for  nonsuit  was  properly  denied. 

[3]  Upon  the  issue  of  undue  influence,  the  claim  being 
that  Dr.  Boyd  was  of  weakened  mentality  by  reason  of  his 
sickness,  evidence  of  his  mental  condition  was  admissible. 
(Civ.  Code,  sec.  1575,  subd.  2;  Estate  of  Welch,  6  Cal.  App. 
44,  [91  Pac.  336].)  It  is  argued  the  court  erred  in  rulings 
upon  evidence.  One  instance  given  in  the  brief  of  the  ap- 
pellant fails  to  show  what  objection  was  made  or  to  refer  to 
the  page  of  the  appendix  upon  which  the  objection  appears. 
It  does  not  appear,  even  if  proper  objection  was  made,  that 
the  jury  was,  or  reasonably  could  have  been,  prejudiced  by  a 
statement  of  the  plaintiff  to  the  effect  that  her  mother  did 
her  own  work.  The  second  objection  is  to  the  reply  to  a 
question  addressed  to  a  witness  concerning  the  condition  of 
Dr.  Boyd's  health.  The  witness  said:  **He  never  seemed  to 
know  exactly  what  he  wanted  to  do.  When  we  were  riding 
he  always  rode  with  me  on  the  front  seat  because  the  wind- 
shield protected  him  a  little  more.  And  I  had  many  talks 
with  him  while  we  were  riding."  The  attorneys  moved  to 
strike  the  answer  out  as  not  responsive.  If  the  refusal  of  the 
court  was  error,  it  was  of  such  a  character  as  not  to  warrant 
the  reversal  of  the  judgment. 

[4]  Objection  is  made  to  certain  instructions.  In  one 
the  jury  was  informed  in  effect  that  in  case  of  intestacy,  the 
law  fixes  the  method  of  distribution,  and  in  this  ca.se  the  low 
would  distribute  the  estate  equally  between  the  surviving  wife 
and  the  two  daughters.  Three  other  instructions  were  to  the 
effect  that  the  jury  might  consider  the  disposition  as  bein?: 
just  or  unjust,  reasonable  or  unreasonable,  as  tending  to 
throw  light  upon  the  question  of  whether  undue  influence  wns 
exerted  upon  Dr.  Boyd.  In  the  appendix  to  the  appellant's 
brief  a  portion  only  of  the  instructions  is  given.  From  nn 
examination  of  the  typewritten  record  it  appears  that  the  in- 
structions were  clear,  full,  fair,  and  not  unfavorable  to  the 
defendant.  The  instructions  attacked  were  given  in  connec- 
tion with  other  instructions  to  the  effect  that  while  inequality 
in  the  disposition  of  property  is  not  of  itself  evidence  of  un- 
soundness of  mind  or  of  undue  influence,  it  might  be  consid- 
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cred  as  a  circumstance,  together  with  all  other  circumstances 
shown  by  the  evidence  beanng  on  the  question  of  the  weakness 
of  mind  of  the  donor  at  the  time  the  transfer  was  made,  or 
undue  influence  exerted  upon  him  at  that  time.  Considered 
with  all  other  instructions,  it  cannot  be  assumed  that  the  de- 
fendant was  prejudiced  by  these  instructions,  nor  that  the  re- 
sult of  the  trial  would  have  been  different  if  they  had  not 
been  given.  An  instruction  in  regard  to  the  rule  of  descent 
was  similarly  attacked,  and  has  been  upheld  by  the  supreme 
court     {Estate  of  Snowball,  157  Cal.  315,  [107  Pac.  598].) 

[6]  In  the  appellant's  reply  brief  objections  to  certain 
other  instructions  are  presented  for  the  first  time.  The  in- 
structions as  an  entirety  appear  to  have  been  correct  No 
reason  is  shown  for  considering  objections  to  specific  instruc- 
tions not  mentioned  in  the  opening  brief.  Under  such  cir- 
cumstances objections  raised  first  in  the  reply  brief  will  not 
be  considered.  {Kahn  v.  Wilson,  120  Cal.  643,  [53  Pac.  24] ; 
Hibemia  Sav.  dk  L.  Society  v.  Farnham,  153  Cal.  578,  [96 
Pac.  9].) 

It  is  contended  there  was  not  sufficient  evidence  to  support 
the  verdict  The  record  is  lengthy.  On  one  side  the  evidence 
pictured  an  old  man,  sick  and  nervous,  it  is  true,  but  attend- 
ing to  his  business  affairs,  meeting  his  friends,  writing  per- 
sonal letters,  and  of  his  own  desire  making  provision  for  the 
future  welfare  of  the  wife  who  was  assiduous  in  rendering 
affectionate  attention  to  him  during  his  sickness.  On  the 
other  side,  the  picture  is  drawn  of  a  man  so  shattered  in  mind 
and  body  as  to  be  subject,  as  he  expressed  it,  to  brain-storms, 
unable  alone  to  make  any  decision,  not  knowing  what  he 
wanted,  dotingly  fond  of  his  daughters,  anxious  to  make  pro- 
vision for  them  yet  taking  from  them  their  patrimony,  domi- 
nated by  the  second  wife,  and  prevented  by  her  from  discuss- 
ing privately  his  business  affairs  with  his  daughters  or  with 
others.  There  was  some  evidence  of  her  direct  interposition 
in  his  affairs  without  his  knowledge  and  against  his  desire, 
particularly  in  the  matter  of  an  attempt  to  negotiate  a  sale 
of  certain  corporation  stock  owned  by  him,  and  later,  upon 
the  sale  failing,  to  negotiate  a  loan  upon  the  stock,  in  order, 
as  it  is  claimed,  that  the  proceeds  of  the  sale  or  the  loan  might 
be  added  to  the  joint  bank  accounts,  which,  it  was  further 
claimed,  were  made  available  to  her  by  reason  of  an  inflnenee 
Bu  far  in  excess  of  that  which  may  properly  be  exerted  by  a 
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wife  afl  to  be  termed  undue  influence.  [6]  The  most  that 
can  be  said  on  behalf  of  the  appellant  upon  this  phase  of  the 
case  is  that  the  evidence  was  conflicting,  and,  therefore,  in 
the  absence  of  reversible  error,  the  verdict  of  the  jury  is  con- 
clusive. 
The  judgment  is  aflirmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 


[ay.  No.   1968.    Third  Appellate  Diatrict.— May  6,   1919.] 

D.  S.  DENEHT,  Respondent,  v.  JOHN  STEWART  et  al., 

Appellants. 

LlJ  Fraud  —  Intent  —  Pleading  —  Oonstruotiys  Fraud. — ^In  a  case 
where  conetructive  fraud  is  relied  on,  it  is  necessary  to  allege  the 
fraudulent  intent,  under  section  3442  of  the  OivU  Code.  It  is  only 
by  reason  of  the  proviso  in  that  section  that  fraud  becomes  estab- 
lished constructi?ely  or  as  a  matter  of  law. 

L2J  Fraud  upon  Creditors  —  Void  Transfers  —  Intent  —  Presump- 
tions— Consideration. — ^While  the  transfer  of  property  with  intent 
to  delay  or  defraud  creditors  is  declared  by  section  3439  of  the 
Civil  Code  to  be  void  as  to  creditors,  the  intent  in  such  a  case  is 
a  question  of  fact  and  is  not  to  be  presumed  from  the  mere  fact 
of  the  transfer.  It  is  only  where  the  transfer  is  made  or  given 
voluntarily,  or  without  a  valuable  consideration,  by  a  party  while 
insolvent  or  in  contemplation  of  insolvency,  that  the  statute  de- 
clares such  transfer  to  be  fraudulent  and  void  as  to  existing 
creditors. 

[SJ  Id.  —  Consideration  —  Adequacy  —  Good  Faith. — A  valuable  con- 
sideration is  such  as  money  or  the  like  and  the  adequacy  or  in- 
adequacy of  the  amount,  or  its  disproportion  to  the  actual  value 
of  the  property,  does  not  affect  the  kind  of  consideration.  The 
adequacy  of  the  consideration  is  an  element  of  the  good  faith  of 
the  transaction,  and  has  no  bearing  upon  whether  the  considera- 
tion is  a  valuable  or  good  one. 

L4J  ID. — Fraudulent  Intent — EMdence — Burden  of  PteooF. — Where 
a  transfer  of  property  is  supported  by  a  valuable  consideration, 
the  burden  of  showing  that  it  was  made  with  fraudulent  intent  la 
upon  the  plaintiff. 

2.  Presumption  that  voluntary  conveyance  is  in  fraud  of  creditors, 
note,  119  Am.  St.  Bep.  557. 
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L6]  Id. — Right  to  Pbefeb  Cbkditors — Knowledox  of  Insolvincy — 
INTBNT. — A  transfer  of  property  whereby  one  creditor  is  preferred 
is  not  Toid  unless  such  creditor  has  actual  knowledge  of  the 
debtor's  insolvency  and  of  his  intention  to  defraud  his  creditors, 
or  has  knowledge  of  facts  sufficient  to  put  an  ordinarily  prudent 
man  upon  inquiry. 

L6]    Id. — INADIQUACT     OP     OONSIDEIUTION  —  KVIDEKCK     OP     FRAUDULENT 

Intent. — Proof  of  inadequacy  of  consideration  is  not  alone  suf- 
fieiont  to  establish  fraudulent  intent  on  the  part  of  the  vendor, 
participated  in  by  the  vendee,  which  will  invalidate  the  transaction, 
unless  the  inadequacy  is  so  manifest  as  to  shock  the  moral  sense 
and  create  on  its  mere  mention  a  suspicion  of  fraud. 

L7J  Id. — Case  at  Bab — Findings — Evidence. — In  this  action  by  a 
judgment  creditor  to  sot  aside  a  conveyance  of  real  property 
alleged  to  have  been  made  with  intent  to  delay  and  defraud 
creditors,  there  was  nothing  in  the  record  to  support  the  findings 
of  fraud,  whether  considered  as  constructive  or  actual 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoo 
County.    Clarence  A.  Raker,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Daly  B.  Robnett  for  Appellants. 

Jamison  &  Wylie  for  Respondent. 

CHIPMAN,  P.  J. — Plaintiff  is  a  judgment  creditor  of  John 
Stewart  and  brings  the  action  to  set  aside  a  deed  made  by  said 
Stewart  and  wife  to  their  codefendant,  Mary  E.  Wickliffe, 
conveying  to  her  certain  land  described  in  the  complaint.  It  is 
alleged  in  the  complaint  that,  at  the  time  said  deed  was  exe- 
cuted, to  wit,  December  22, 1915,  defendant  Stewart  was  wholly 
insolvent  and  'Hhe  consideration  named  in  said  deed  was  the 
sura  of  ten  dollars,"  and  that  the  land  so  conveyed  was  then 
and  is  now  "reasonably  worth  the  sum  of  five  thousand  dol- 
lai-s. "  It  is  further  alleged,  on  information  and  belief,  that  said 
deed  was  executed  **for  a  grossly  inadequate  consideration, 
wath  intent  to  hinder,  delay,  and  defraud  the  creditors  of  the 
said  John  Stewart,  including  this  plaintiff,  and  that  the  said 
defendant  Mary  E.  Wickliffe  accepted  and  received  the  said 
deed  with  knowledge  of  said  fraudulent  intent  on  the  part  of 

5.  Invalidation  of  transfer  of  property  for  good  consideration  by 
transferee's  participation  in  intent  of  transferrer  to  defraud  creditors, 
note,  32  la.  &.  A  40. 
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the  said  John  Stewart  and  with  the  intent  upon  her  part  to 
assist  the  said  John  Stewart  in  his  said  fraudulent  purpose, 
and  to  hold  the  said  lands  as  a  secret  trust  for  the  said  John 
Stewart  in  order  that  he  might  occupy  the  same  and  receive 
benefits  therefrom,  regardless  of  his  said  creditors  and  their 
claims  including  the  claim  of  this  plaintiff  as  aforesaid";  that 
the  said  John  Stewart  **has  no  other  property,  other  than  the 
aforesaid  lands,  out  of  which  this  plaintiff  can  realize  and  col- 
lect his  said  judgments  or  any  part  thereof." 

Defendants  demurred  to  the  complaint  on  the  grounds:  1. 
Insnflfioiency  of  facts ;  2.  That  two  causes  of  action  have  been 
improperly  united  in  tliis:  that  an  attempt  is  made  to  set 
forth  a  cause  of  action  to  set  aside  a  deed  on  the  alleged 
ground  that  it  was  given  in  constructive  fraud  of  creditors 
united  with  an  alleged  ground  of  actual  fraud  of  creditors; 
3.  That  the  complaint  is  uncertain  in  that  it  cannot  be  ascer- 
tained therefrom  whether  or  not  the  plaintiff  (defendant 
Stewart)  executed  said  deed  in  constructive  fraud  of  credi- 
tors or  in  actual  fraud  of  creditors ;  4.  That  the  complaint  is 
uncertain  in  this:  that  it  cannot  be  ascertained  therefrom 
whether  plaintiff  is  attempting  to  set  aside  said  deed  on  the 
ground  that  it  was  given  without  consideration  and  when  the 
grantors  were  insolvent  or  on  the  ground  that  there  was  no 
consideration,  and  that  the  deed  was  given  with  fraudulent 
knowledge  and  intent  on  the  part  of  the  grantors  to  defraud 
existing  creditors;  nor  can  it  be  ascertained  from  said  com- 
plaint whether  or  not  defendant  Wickliffe  had  any  knowl- 
edge of  the  existence  of  any  other  creditors  of  defendants,  the 
Stewarts,  when  she  accepted  said  deed. 

The  demurrer  was  overruled.  Defendants,  the  Stewarts, 
answered :  Admitted  the  execution  of  the  said  deed,  but  alleged 
that  ten  dollars  was  not  the  true  and  sole  consideration  there- 
for; that  these  defendants  executed  and  delivered  said  deed 
**to  said  ^lary  E.  Wickliffe  at  the  instance  and  request  of  one 
D.  O'Brien,  and  in  satisfaction  of  a  certain  note  and  mortgage 
held  by  said  D.  O'Brien,  assignee  of  Julia  O'Brien,  on  the 
said  property  so  deeded  from  these  defendants,  which  said 
morti?age  was  for  the  principal  sum  of  one  thousand  six  hun- 
dred dollars  and  these  defendants  farther  allege  that  there 
wjus  at  said  time,  due  said  D.  O'Brien  from  these  defendants 
on  account  of  said  note  and  mortgage  the  sum  of  $1,795,  and 
tliat  said  deed  was  given  by  tliese  defendants  in  payment  and 
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disoharge  of  said  note  and  mortprage  and  of  the  amounts  so 
due  thoreon,  to  wit,  $1,795  and  the  sum  of  five  dollars  cash"; 
denied  that  said  lands  were  reasonably  worth  the  sum  of  five 
thousand  dollars  or  any  sum  in  excess  of  one  thousand  eight 
hundred  dollars;  denied  specifically  the  averments  of  the  com- 
plaint alleging  inadequacy  of  consideration  for  said  deed  or 
that  it  was  executed  to  hinder,  delay,  or  defraud  creditor  or 
plaintiff;  or  that  defendant  Wickliffe  received  said  deed  with 
knowledge  of  any  fraudulent  intent  on  the  part  of  the  gran- 
tors, or  that  she  held  said  lands  as  a  secret  trust. 

Defendant  Wickliffe  answered  and,  among  otlier  things, 
aliened  that  the  consideration  for  said  deed  was  as  stated  in 
the  answer  of  her  codefendants ;  denied  that  the  consideration 
for  said  deed  was  inadequate  or  that  the  deed  was  executed 
with  fraudulent  intent  or  to  hinder,  delay,  or  defraud  credi- 
tors or  that  this  defendant  had  any  knowledge  of  such  intent; 
and  denied  that  when  said  deed  was  executed  she  had  any 
knowledge  of  the  existence  of  any  creditors  of  said  Stewarts 
or  of  the  claim  of  plaintiff. 

The  court  made  the  following  findings  of  fact: 

I.  That  plaintiff  recovered  judgment  against  the  defend- 
ant, John  Stewart,  on  October  28, 1916,  as  alleged  in  the  com- 
plaint, for  the  sum  of  $3,232.23. 

II.  That,  prior  to  December  22,  1915,  defendant,  John 
Stewart,  and  wife  executed  and  delivered  to  Julia  O^Brien 
their  note  for  one  thousand  six  hundred  dollars,  secured  by 
mortgage  on  said  land,  and  that  subsequently,  prior  to  Decem- 
ber 22,  1915,  she  assigned  said  note  and  mortgage  to  her 
father,  Dennis  O'Brien. 

III.  That,  on  December  22,  1915,  defendants  Stewart  and 
wife  executed  and  delivered  to  defendant  Mary  B.  Wickliffe, 
daughter  of  Dennis  O'Brien,  *' their  deed  to  the  lands  de- 
scribed in  the  said  complaint  at  and  for  an  alleged  consider- 
ation of  ten  dollars." 

IV.  **That  at  the  time  the  said  deed  last  aforesaid  was 
executed  to  the  said  Mary  E.  Wickliffe  there  was  due  and 
owing  to  the  said  Dennis  O'Brien,  upon  said  note  and  mort- 
gage, the  sum  of  $1,795,  and  that  at  or  about  the  time  of  the 
execution  of  said  deed  the  said  Dennis  O'Brien  paid  to  the 
said  John  Stewart  the  sum  of  five  dollars  in  cash  and  released 
and  satisfied  the  said  note  and  mortgage.  And  thereupon  the 
said  Mary  E.  Wickliffe  went  into  the  possession  of  said  lands 
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and  the  i^hole  thereof  and  has  remained  in  possession  thereof 
ever  since  the  execution  of  said  deed,  receiving  the  rents  and 
profits  thereof,  and  that  the  full  amount  for  which  said  mort- 
gage is  a  lien  upon  said  property  against  the  said  judgments 
of  plaintiff  is  the  said  sum  of  $1,795,  with  no  accrued  interest 
since  December  22,  1915." 

V.  That,  at  the  time  the  Stewarts  executed  said  deed,  *'the 
said  John  Stewart  was  indebted  to  plaintiff  in  a  large  sum 
of  money,  to  wit,  the  amounts  set  forth  in  the  aforesaid  judg- 
ments," and  at  that  time  the  said  John  Stewart  had  no  prop- 
erty subject  to  execution  except  said  lands,  but  was  then  and 
ever  since  has  been,  and  now  is,  insolvent. 

YI.  That  said  land,  at  the  time  of  the  execution  of  said 
deed  and  ever  since,  has  been  of  the  value  of  five  thousand 
dollars,  and  ''that  the  equity  of  redemption  owned  by  the  said 
defendant  John  Stewart  in  the  said  land  at  the  date  of  the 
execution  of  the  said  last-named  deed  was,  ever  since  has  been, 
and  now  is  of  the  value  of  three  thousand  two  hundred  dol- 
lars." 

VII.  ''That  the  only  consideration  that  was  paid  to  the 
said  John  Stewart  for  the  conveyance  of  said  land  to  the  said 
Mary  B.  Wickliffe,  or  ever  received  by  him  for  said  convey- 
ance, was  the  sum  of  five  dollars,  and  the  said  lastruamed  sum 
was  received  and  accepted  by  the  said  John  Stewart  in  full 
settlement  and  satisfaction  for  all  his  right,  title,  and  interest 
in  said  lands  over  and  above  said  mortgage  lien  and  debt,  that 
is  to  say,  for  his  equity  of  redemption  in  the  said  lands." 

VIII.  "That  the  said  conveyance  and  deed  was  executed 
by  the  said  John  Stewart  and  Ida  E.  Stewart,  his  wife,  to  the 
said  Mary  E.  Wickliffe  for  a  grossly  inadequate  consideration 
with  the  intent,  upon  their  part,  to  hinder,  delay,  and  defraud 
the  creditors  of  the  said  John  Stewart  including  this  plaintiff, 
and  that  the  said  defendant  Mary  £'.  Wickliffe  accepted  and 
received  the  said  deed  with  knowledge  of  said  fraudulent  in- 
tent, and  with  the  intent  upon  her  part  of  assisting  the  said 
John  Stewart  and  the  said  Ida  E.  Stewart,  his  wife,  in  such 
fraudulent  purpose,  and  to  hold  the  said  lands  in  secret  trust 
for  the  said  John  Stewart  and  Ida  E.  Stewart  in  order  that 
they  might  occupy  the  same  and  receive  benefits  therefrom  re- 
gardless of  the  creditors  of  the  said  John  Stewart  including 
this  plaintiff." 
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As  conclusions  of  law  the  court  found:  That  defendant, 
John  Stewart,  is  the  owner  of  the  lands  in  question;  that  he 
is  now  and  was,  when  he  and  his  wife  executed  the  deed  re- 
ferred to,  indebted  to  plaintiff  as  alleged  in  the  complaint; 
that  Stewart  and  his  wife  executed  and  delivered  the  afore- 
said deed  to  defendant  Wickliffe  with  intent  to  hinder,  delay, 
and  defraud  his  creditors  and  particularly  to  defraud  this 
plaintiff,  **and  that  said  Mary  E.  Wickliffe  accepted  and  re- 
ceived the  said  deed  with  the  knowledge  of  the  fraudulent 
intent  on  the  part  of  the  said  John  Stewart  and  Ida  Stewart, 
with  the  intent  upon  her  part  to  assist  the  said  John  Stewart 
and  Ida  E.  Stewart  in  said  fraudulent  purpose  and  to  hold 
the  said  lands  as  a  secret  trust  for  the  said  John  Stewart  in 
order  that  he  might  occupy  the  same  and  receive  the  benefits 
therefrom  regardless  of  his  creditors  and  their  claims  includ- 
ing the  claim  of  this  plaintiff";  that  the  defendants,  the  Stew- 
arts, at  the  date  of  the  execution  of  said  deed,  were,  ever  since 
have  been,  and  now  are  insolvent ;  that  the  said  deed  is  fraud- 
ulent and  void ;  that  plaintiff  is  entitled  to  a  decree  adjudg- 
ing that  said  deed  is  void,  ''and  that  the  said  lands  be  sold, 
subject  to  the  said  mortgage,  and  the  proceeds  thereof  ap- 
plied in  satisfaction  upon  the  said  judgments,  interests,  and 
costs,  and  that  plaintiff  have  judgment"  for  costs  of  this  suit. 
Judgment  was  accordingly  entered,  from  which  defendants 
appeal. 

In  presenting  his  case,  plaintiff  inti-oduced  the  judgment- 
roll  showing  defendant  John  Stewart's  indebtedness  to  plain- 
tiff as  alleged ;  also  execution  issued  on  said  judgment,  show- 
ing return,  judgment  wholly  unsatisfied ;  also  deed  of  Stewart 
and  wife  to  Mary  E.  Wickliffe,  dated  December  22,  1915,  re- 
ferred to  in  the  complaint.  Plaintiff  testified  as  a  witness  in 
his  own  behalf  that  said  judgment  is  wholly  unpaid ;  that  de- 
fendant, John  Stewart,  at  the  time  said  deed  was  recorded, 
owned  no  property  other  than  the  land  in  question,  and  has 
had  no  property  since  and  has  none  now  out  of  which  said 
judgment  or  any  part  of  it  could  be  satisfied;  that  the  1  iiid 
consisted  of  eighty  acres  near  Cedarville,  "worth  about  sixty 
dollars  an  acre,"  and  eighty  acres  of  timber  land,  worth  ten 
dollars  per  acre.  Other  witnesses  testified  to  the  value  of  the 
land,  placing  it  at  a  figure  justifying  the  finding  of  the  court 
as  to  value.     Upon  this  evidence  the  plaintiff  rested. 
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Defendants  moved  for  a  nonsuit  on  the  ground  **that  plain- 
tiff has  failed  to  show  any  fraud  in  this  transaction  showing 
the  deed  was  made  to  defraud  any  creditor  or  for  the  purpose 
of  hindering  or  delaying  any  creditor  of  John  Stewart  or 
Ida  E.  Stewart ;  and  particularly,  that  they  have  failed  to  show 
that  Mary  E.  WicklifPe  had  knowledge  of  any  such  design 
to  defraud  any  creditor  whatever";  that  plain tiflP  has  '* failed 
to  show  that  the  deed  was  given  in  constructive  fraud  of  cred- 
itors as  defined  by  the  Civil  Code  in  section  3442,  that  it  is 
a  voluntary  transfer  without  any  consideration  by  the  party 
who  contemplates  such  fraud.  The  Court:  I  will  hear  the 
evidence  in  this  case,  and  see  what  you  have  got.  The  motion 
for  a  nonsuit  is  denied.'* 

We  will  not  stop  to  consider  the  ruling  of  the  court  upon 
the  motion  for  a  nonsuit,  inasmuch  as  the  subsequent  proceed- 
ings disclosed  the  facts  as  to  the  transaction  in  its  entirety 
and  furnish  a  safe  basis  on  which  to  rest  the  decision. 

It  appeared,  without  conflicting  evidence,  that  Stewart  had 
been  indebted  to  O'Brien  for  some  time  and  on  August  1, 
1912,  the  note  and  mortgage  were  executed  to  cover  the  in- 
debtedness, including  interest  and  also  taxes  paid  by  O'Brien, 
amounting  in  all  to  one  thousand  six  hundred  dollars.  The 
note  was  made  payable  to  Julia  O'Bnen,  daughter  of  Dennis 
O'Brien,  and  by  her  later  transferred  to  him.  The  note  being 
past  due  and  no  part  of  the  interest  having  been  paid,  O'Brien 
wrote  Stewart  that  a  settlement  must  be  made.  Stewart  went 
to  Alturas  and  met  O'Brien  and  it  was  agreed  that  Stewart 
and  wife  would  convey  the  land  to  O'Brien  in  discharge  of 
the  note  and  mortgage  and  five  dollars  in  money.  On  Decem- 
ber  22,  1915,  the  indebtedness  amounted  to  $1,795.  O'Brien 
paid  Stewart  five  dollars  in  money,  surrendered  the  note  to 
Stewart  and  canceled  the  mortgage  of  record,  and  by  his  di- 
rection Stewart  and  wife  deeded  the  property  to  O'Brien's 
daughter,  defendant  Mrs.  Wicklilfe,  the  consideration  being 
in  fact  one  thousand  eight  hundred  dollars,  although  the  deed 
mentioned  ten  dollars  as  the  consideration.  Both  O'Brien 
and  his  daughter,  Mrs.  Wickliffe,  testified  that  they  knew 
nothing  of  Stewart's  indebtedness  to  any  person  other  than 
O'Bnen  and  that  they  had  no  intention  of  defrauding  any 
creditor  of  Stewart;  Mrs.  WieklifTc  testified  that  she  received 
the  deed  as  a  gift  of  the  land  from  her  father  and  he  testi- 
fied tliat  in  other  trausaetiouB  he  had  made  like  gifts  to  others 


May,  1919.]  Deneht  v.  Stbwaet.  95 

of  his  children,  stating  instances;  Stewart  testified  that  ho 
made  the  transfer  because  he  could  not  pay  the  principal 
or  interest  and  he  wanted  to  avoid  expense  of  foreclosure, 
and  both  he  and  O'Brien  testified  that  they  were  acting  in 
good  faith,  with  no  intention  to  hinder  or  delay  or  defraud 
other  creditors.  O'Brien  testified  that  he  believed  he  was 
making  a  fair  settlement  and  allowing  a  fair  value  for  the 
land.  On  his  cross-examination,  defendant  John  Stewart  was 
asked  the  following  questions:  "Now,  you  owed  Mr.  O'Brien 
$1,790  dollars  on  the  mortgage,  so  you  sold  your  right  of  re- 
demption in  that  land  for  five  dollars,  didn't  yout  A.  I 
don't  know  what  you  call  it;  I  just  gave  him  the  ranch  to  pay 
the  mortgage,  that  was  the  only  thing  I  done;  I  wanted  to 
pay  the  mortgage."  O'Brien's  testimony  was  that  Stewart 
and  wife  conveyed  the  title  to  the  land  in  consideration  of 
five  dollars  in  money  and  the  surrender  of  the  note  given  by 
Stewart  and  wife  and  the  cancellation  of  the  mortgage.  On 
cross-examination,  he  testified:  "Q.  Didn't  you  agree  with 
John  Stewart  at  the  time  this  deed  was  made  that  he  should 
remain  in  possession  of  the  property  a  certain  length  of  time  T 
A.  No,  sir,  we  had  no  agreement  at  all  about  that."  Stewart 
testified  on  cross-examination*.  **Q.  What  was  the  arrange- 
ment between  you  and  Dennis  O'Brien  by  which  you  re- 
mained in  possession  of  this  property  ?  A.  There  was  no  ar- 
rangement at  all,  only  I  turned  the  deed  over  to  him.  Q.  You 
had  been  living  on  the  property  ever  since  f  A.  I  rented  it. 
Q.  Where  is  your  lease,  if  you  rented  it  1  A.  Well,  I  guess  it  is 
right  here;  I  think  it  is." 

It  appeared  that  some  time  after  the  deed  was  delivered 
Mrs.  WickliflPe  leased  the  land  to  Stewart  for  the  term  of 
five  years  at  the  annual  rental  of  $250.  The  lease  contained 
the  following  provision:  **The  said  lessee,  as  the  lessee,  has 
the  privilege  of  buyino:  the  above-described  property  at  any 
time  during  the  duration  of  this  lease."  The  testimony  of 
the  parties  to  the  transfer  of  the  premises  was  that  the  leas- 
ing of  the  propci'ty  was  arranged  after  the  transfer  of  the 
title  and  that  there  was  no  undci-standing  a.s  part  of  the  trans- 
action that  Stewart  was  to  have  the  property  back  on  pay- 
ment of  the  debt.  Stewart  testified  that  he  wanted  a  place 
for  his  family  while  he  was  away  at  work  in  Nevada  and  he 
turned  the  place  ovnr  to  his  son.  who  paid  the  rent.  Mrs. 
Wickliffe  tcjatilicd  that  xMr.  fcSi^jw art's  son  paid  the  rental. 


96  DsNEHT  V.  Stewabt.  [41  Cal.  App. 

The  testimony  was  that  there  was  no  definite  agreement  as  to 
uhat  Stewart  was  to  pay  in  repurchasing  the  land.  The  mat- 
ter seems  to  have  been  left  as  stated  in  the  lease.  The  deed 
was  acknowledged  December  22,  1915,  and  was  recorded  De- 
cember 24,  1915 ;  the  present  action  was  commenced  January 
11,  1917. 

The  evidence  in  rebuttal  consisted  exclusively  of  testimony 
of  the  value  of  the  land.  On  this  question  there  was  a  conflict 
but,  as  before  remarked,  there  was  sufficient  to  justify  the 
finding  of  the  court. 

It  remains  to  apply  the  law  to  the  foregoing  facts.  While 
the  complaint  sooms  to  combine  charges  of  constructive  fraud 
and  actual  fraud,  the  case  was  tried  and  decided,  as  the  find- 
ings of  fact  show,  upon  the  issue  of  actual  fraud. 

We  had  occasion  to  consider  the  question  of  constructive 
fraud  in  Hopkins  v.  White,  20  Cal.  App.  234,  246,  [128  Pac. 
780,  785].  We  there  said:  **In  a  case  where  constructive 
fi-aud  is  relied  on,  it  is  necessary  to  allege  the  fraudulent 
int<'nt,  under  section  3442.  (Schcll  v.  Gamble,  153  CaL  448, 
105  Pac.  870].)  [1]  It  is  only  by  reason  of  the  proviso  in 
that  section  that  fraud  becomes  established  constructively  or 
as  matter  of  law.  {Cook  v.  Cochins,  117  Cal.  140,  [48  Pac. 
1025] ;  Oraij  v.  Brnnold,  140  Cal.  615,  [74  Pac.  303].)  Sec- 
tion  1573  of  the  Civil  Code  provides  that  constructive  fraud 
is  *any  such  act  or  omission  as  the  law  specially  declares  to 
be  fraudulent.'  [2]  The  transfer  of  property  with  intent 
to  delay  or  defraud  creditors  is  declared  by  section  3439  of 
the  Civil  Code  to  be  void  as  to  creditors.  But  the  intent  in 
such  a  case  is  a  question  of  fact  and  is  not  to  be  presumed 
from  the  mere  fact  of  the  transfer,  for  section  3432  expressly 
provides  that  *a  debtor  may  pay  one  creditor  in  preference 
to  another,  or  may  give  to  one  creditor  security  for  the  pay- 
ment of  his  demand,  in  preference  to  another.'  {McKee  v. 
Title  Ins.  &  Trust  Co,,  151)  Cal.  206-217,  [113  Pac.  140].) 
It  is  only  where  the  transfer  is  *made  or  given  voluntarily,  or 
without  a  valuable  consideration,  by  a  pai-ty  while  insolvent 
or  in  contemplation  of  insolvency,'  that  the  statute  declares 
such  transfer  to  *be  fraudulent  and  void  as  to  existing  credi- 
tors.'    (Civ.  Code,  sec.  8442.) " 

[3]  In  no  le^al  sense  can  the  deed  in  the  instant  case  be 
said  tn  have  been  made  voluntnrilv.  Ava\  we  think  it  quite 
clear  tli..L  it  was  suj^ported  by  a  val.ial)lc  consideration.     **A 
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valuable  consideration  is  such  as  money  or  the  like  and  the 
adequacy  or  inadequacy  of  the  amount,  or  its  disproportion 
to  the  actual  value  of  the  property,  does  not  affect  the  kind 
of  consideration.  The  adequacy  of  the  consideration  is  an 
element  of  the  good  faith  of  the  transaction,  and  has  no  bear- 
ing upon  whether  the  consideration  is  a  valuable  or  good 
one.*'  (Lindley  v.  Blvmberg,  7  Cal.  App.  140,  147,  [93  Pac. 
894,  897],  citing  cases.)  Respondent  contends  that  the  words 
"valuable  consideration,"  as  found  in  section  3442  of  the 
Civil  Code,  ''could  have  but  one  meaning,  and  that  was,  a 
value  commensurate  with  that  of  the  property  conveyed,"  cit- 
ing Carter  v.  Richardson,  22  Ky.  Law  Rep.  1204,  [60  S.  W. 
397].  In  that  case  the  sale  was  for  cash  of  a  stock  of  sample 
goods  for  what  the  court  felt  authorized  to  assume  was  fifty 
per  cent  of  their  value.  The  conduct  of  the  vendor,  at  the 
time  and  immediately  after  receiving  the  pay  check,  together 
with  other  circumstances  mentioned  in  the  opinion,  led  the 
court  to  conclude  that  the  consideration  was  not  a  ''valuable" 
one.  Among  the  circumstances,  the  court  stated  that  the 
vendee  learned  of  the  fraudulent  intention  of  the  vendor 
shortly  after  delivering  his  check  in  payment  and  had  ample 
time  to  stop  payment  but  did  not.  A  large  part  of  the  goods 
was  new ;  the  vendee  had  the  invoices,  showing  values,  before 
him.  It  was  in  view,  we  think,  of  the  circumstances  shown, 
as  well  as  the  fact  that  the  purchase  price  was  but  fifty  per 
cent  of  the  value,  which  led  the  court  to  say  that  the  price 
was  so  inadequate  as  to  "cause  surprise,  or  warrant  a  8U»^ 
picion  of  fraud  or  contrivance,  on  the  part  of  the  purchaser." 
[4]  The  deed  being  supported  by  a  valuable  consideration, 
the  burden  of  showing  that  it  was  made  with  fraudulent  in- 
tent was  upon  the  plaintiff.  (Goldner  v.  Spencer,  163  Cal. 
317,  [125  Pac.  347].)  We  are  unable  to  discover  suflBcient 
evidence  to  justify  the  finding  of  fraudulent  intent  upon  the 
part  of  Stewart  and  wife  in  making  the  deed.  And  there  is 
not  the  slifirhtost  evidence  tending  to  show  that  either  O'Brien 
or  his  daughter,  Mrs.  Wickliffe,  knew  of  Stewart's  insolvency, 
or  that  he  was  seeking  to  hinder,  delay,  or  defraud  his  cred- 
itors in  making  the  deed.  [6]  The  intent  of  Stewart  to 
prefer  O'Brien  as  a  creditor,  if  shown,  would  not  be  suflRcient 
to  justify  the  findings  of  the  court,  for  it  has  frequently  been 
held  that  a  debtor  may  exercise  a  preference  in  the  payment 
of  creditors.     It  was  essential  to  show  tliat  O'Brien  and  Mrs. 
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Wickliffe  had  actual  knowledge  of  Stewart's  insolvency  and 
of  his  intention  to  defraud  his  creditors  {Goldner  v.  Spencer, 
supra;  Scheolle  v.  Finnell,  167  Cal.  90,  [138  Pac.  746]),  or 
tliat  they  had  knowledge  of  facts  sufficient  to  put  an  ordi* 
narily  prudent  man  upon  inquiry. 

[6]  The  rule  as  to  inadequacy  of  consideration  is  variously 
stated  in  the  books,  but  with  substantial  agreement:  ''Proof 
of  inadequacy  of  price  is  not  alone  sufficient  to  establish 
fraudulent  intent  on  the  part  of  the  vendor,  participated  in 
by  the  vendee,  which  will  invalidate  the  transaction,  unless 
tlic  inadequacy  is  so  manifest  as  to  shock  the  moral  sense  and 
create  on  its  mere  mention  a  suspicion  of  fraud.  (12  E.  C.  L. 
542.)  **  Inadequacy,  .  .  .  may  be  evidence  of  fraud,  which, 
liouever,  in  order  to  avoid  a  deed  must  be  so  glaring  as  to 
stamp  the  transaction  with  fraud  and  to  shock  the  common 
sense  of  honesty,  as  where  it  is  gross  and  coupled  with  such 
facts  as  that  the  vendor  was  illiterate,  weak-minded,  or  in 
necessitous  circumstances."  (8  R.  C.  L.  963.)  In  support 
of  the  text,  Feigley  v.  Feigley,  7  Md.  537,  [61  Am.  Dec.  375, 
379  ] ,  is  cited.  In  that  case  there  was  no  evidence  in  the  record 
as  to  the  fraudulent  participation  of  the  grantee  of  the  deed 
other  than  the  mere  inadequacy  of  consideration  contained  in 
the  deed.  The  consideration  on  which  the  deed  rested  was 
two  hundred  dollars,  while  the  property  conveyed  was  es- 
timated as  worth  seven  or  eight  hundred  dollars.  Said  the 
eourt :  *  *  It  is  not  such  glaring  inadequacy  as  of  itself  to  stamp 
the  transaction  with  fraud,  by  shocking  the  common  sense  of 
honesty,  and  thereby  render  the  deed  void."  The  rule  stated 
in  Am.  &  Eng.  Ency.  of  Law,  volume  14,  page  516,  is  as  fol- 
lows: **  Inadequacy  of  consideration  where  the  vendor  is 
greatly  indebted  is  recognized  as  a  mark  of  fraud,  and  while 
it  is  not  of  itself,  unless  very  great,  sufficient  even  as  against 
creditors  of  an  insolvent  vendor  to  authorize  the  court  to  find 
fraud  as  a  conclusion  of  law,  it  is  one  of  the  circumstances 
which  may  be  considered  by  the  jury  in  determining  the  ques- 
tion of  fraud  in  fact,  and  may  become  a  controlling  force 
coupled  with  other  circumstances  tending  to  prove  fraud.*' 

[7]  We  do  not  think  the  disproportion  alone  of  the  price 
paid  in  the  present  ease  to  the  vnlue  of  the  property  as  found 
by  the  eourt  is  so  great  as  to  justify  an  inference  that  O'Brien 
or  Mrs.  WieklifTe  knew  of  or  was  put  upon  inquiry  as  to 
Stt'»»**.u'j>  iiw>uivciiey,  or  that  he  intended  by  the  conveyance 
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to  hinder,  delay,  or  defraud  his  creditors.  There  was  no  evi- 
dence that  0  'Brien  knew  or  had  reason  to  believe  that  he  wa« 
getting  property  worth  five  thousand  dollars  for  one  thousand 
eight  hundred  dollars.  His  testimony  was  that  he  believed 
he  was  allowing  a  fair  price  for  it.  It  would  seem  to  us 
that  before  fraud  should  be  imputed  to  him  it  should  appear 
that  he  knew  or  had  reason  to  believe  that  the  consideration 
was  grossly  inadequate.  Nor  do  we  think  that  any  of  the 
circumstances  shown  attending  the  transfer  were  of  a  char- 
acter calculated  to  arouse  suspicion  that  fraud  was  intended. 
The  circumstance,  aside  from  inadequacy  of  price,  relied  upon 
by  respondent  is  the  fact  that  Stewart  remained  in  possession 
under  the  lease  above  referred  to,  which  is  spoken  of  as  a 
"secret  arrangement"  because  not  recorded.  If  as  a  condi- 
tion to  passing  the  title  it  had  been  agreed  that  Stewart  was 
to  remain  in  possession  with  the  right  to  a  reconveyance 
upon  payment  of  the  debt,  it  would  have  changed  the  com- 
plexion of  the  transaction  and  would  have  amounted  to  no 
more  than  a  mortgage.  But  there  was  no  evidence  that  such 
was  the  case.  The  undisputed  testimony  was  that  the  agree- 
ment to  lease  with  the  privilege  of  purchase  was  made  after 
the  sale  and  had  nothing  to  do  with  the  transfer  of  the  title. 
It  is  not  reasonable,  under  the  circumstances  appearing,  that 
O  *Brien  would  have  taken  a  deed  which  amounted  to  no  more 
than  a  mortgage.  It  was  perfectly  legitimate  for  the  grantee 
after  absolute  title  passed  to  lease  the  land  to  Stewart  or  any- 
one else  with  the  privilege  of  purchase. 

The  finding,  marked  VII,  that  the  only  consideration  paid 
Stewart  for  the  conveyance  was  five  dollars  and  that  said  sum 
was  received  by  him  **for  his  equity  of  redemption  in  the 
said  lands"  is  wholly  unsupported.  The  undisputed  evidence 
was  that  Stewart  received  not  only  five  dollars  in  money  but 
the  discharge  of  his  indebtedness  to  O'Brien.  In  the  trans- 
action nothing  was  said  or  done  with  reference  to  any  equity 
of  redemption. 

We  are  unable  to  find  in  the  record  support  of  the  findings 
of  fraud,  whether  considered  as  constructive  or  actual. 

The  judgment  is  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  3,  1919. 

All  the  Justices  concurred,  except  Olney,  J.,  who  voted  for 
granting  the  petition,  and  Melvin,  J.,  who  was  absent. 


[Clv.   No.   1967.    Third  AppeUate  District.— May  7,  1919.] 

HELENA  BROWN  et  al.,  Appellants,  v.  THE  BOARD  OP 
TRUSTEES  OF  LELAND  STANFORD  JUNIOR  UNI- 
VERSITY et  al.,  Respondents. 

LIJ  Employes  and  Emplotee — Knowledge  of  Danger — Notice  to 
Employee — Assumption  of  Bisk. — Where  an  employee,  aa  readilj 
as  bis  employer  or  any  other  person,  by  the  exercise  of  his  facul- 
ties of  sight  and  judgment,  in  an  ordinarily  diligent  manner,  could 
have  observed  and  known  of  the  danger  to  life  and  limb  attending 
employment  in  and  about  the  unsupported  walls  of  a  burnt  build- 
ing, where,  at  the  time  of  an  accident,  he  was  employed,  such 
employee,  in  taking  and  entering  upon  the  employment,  assumed 
the  risk  of  the  employment.  It  was  not  necessary,  under  such 
circumstances,  to  instruct  or  warn  the  employee  of  the  danger  of 
the  employment  to  which  he  had  been  assigned. 

[2]  Id. — Duty  of  Employer  to  Warn  of  Danger  of  Employment.— 
The  law  easts  upon  an  employer  the  duty  of  warning  or  instruct- 
ing his  employees  of  the  danger  of  the  employment  to  which  he 
assigns  them  only  when  such  danger  is  eoncealed  or  hidden  or 
where  inexperienced  youths  or  persons  are  assigned  to  employment 
on,  in,  or  about  complicated  and  naturally  dangerous  machinery 
or  mechanical  devices. 

I.3J  Id. — Place  of  Employment — ^Duty  of  Employer  and  Employee. 
The  employer  is  compelled  to  provide  for  his  employee  a  place  in 
which  to  work,  not  absolutely  safe,  but  as  safe  as  he  can  make  it 
under  the  circumstances,  and  when  he  has  used  the  usual  or 
requisite  precautions  to  that  end  his  duty  to  his  employees  in 
that   respect   has  been   performed.     On   the   other  hand,   the   law 

1.  Duty  of  master  to  warn  servant  where  dangers  of  employment 
are  patent  or  obvious,  note,  29  L.  R.  A.  (N.  S.)  111. 

2.  Duty  of  master  to  warn  servant  against  dangers  not  reasonably 
to  be  apprehended,  note,  21  L.  R.  A.  (N.  8.)  89. 

3.  Duty  of  master  to  provide  servant  safe  place  in  which  to  work, 
note,  6  L.  B.  A.  (N.  8.)  602. 
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demands  that  one  who  ia  working  in  a  place  where  he  is  exposed 
to  danger  shall  himself  exercise  his  faculties  for  his  own  protec- 
tion, and  does  not  permit  a  recovery  for  damages  resulting  from 
neglect  of  this  rule. 

L4J  ID. — Relation  of  Owners  to  Oontbactobs — Independent  Con- 
TBACTOBS. — Where  the  owners  of  premises  which  are  partially 
destroyed  by  fire  enter  into  an  agreement  with  a  firm  of  con- 
tractors for  the  removal  of  the  junk  and  debris  from  the  burned 
premises,  under  which  such  contractors  not  only  are  given  pos- 
session of  the  premises  pending  the  completion  of  the  contract, 
but  have  full,  unrectricted,  and  unqualified  control  over  the 
manner  in  which  or  the  means  by  which  the  work  of  removing  the 
junk  is  to  be  done,  the  latter  are  independent  contractors. 

16J  Id. — Independent  Contractoe  Defined. — An  independent  con- 
tractor is  one  who,  in  rendering  services,  exercises  an  independent 
employment  or  occupation,  and  represents  his  employer  only  as  to 
the  results  of  his  work,  and  not  as  to  the  means  whereby  it  is  to 
be  accomplished. 

£6]  Id.  —  Neougence  of  Independent  Contractor  —  Liabilitt  of 
Owners. — The  owners  of  premises  cannot  be  held  liable  for  any 
negligence  of  which  independent  contractors  might  have  been  guilty 
in  prosecuting  the  work  under  their  contract  and  which  negligence 
might  have  been  the  direct  cause  of  injury  or  damage  to  a  third 
person  or  an  employee. 

[7J  Id. — Knowlxdos  of  Latent  Defect— Duty  of  Owner  to  Give 
Warning. — ^If  there  existed  a  latent  or  hidden  defect  in  the  walls 
of  the  burnt  premises  fraught  with  danger  to  those  working  or 
being  about  and  near  the  walls,  or  a  dangerous  defect  other  than 
that  which  was  obvious  to  any  person  of  common  intelligeu'ie  or 
sense,  and  of  which  defect  the  owners  had  knowledge  but  which 
neither  the  independent  contractor  nor  its  employee  were  aware 
at  the  time  they  entered  upon  the  work  of  removing  the  junk  and 
debris  from  the  premises,  it  would  have  been  the  duty  of  the 
owner  to  warn  the  contractors  or  its  employee  of  the  added  danger 
following  from  such  latent  defect,  and  failure  on  their  part  to  do 
80  in  such  case  might  justly  subject  them  to  liability  for  any 
danger  resulting  from  such  defect. 

[8]  Res  Ipsa  Loquitur  —  Meaning  of  Maxim. — ^The  maxim  that 
**where  defendant  owes  to  plaintiff  the  duty  to  use  care,  and  the 
thing  causing  the  accident  is  shown  to  be  under  the  management 
of  defendant  or  his  servants,  and  the  accident  is  such  that  in  the 
ordinary  course  of  things  does  not  occur,  if  those  who  have  the 
management  and  control  use  proper  care,  the  happening  of  the 
accident,  in  the  absence  of  evidence  to  the  contrary,  is  evidence 
that  it  arose  from  lack  of  requisite  care,  merely  means  that  when 
the  conditions  arise  and  exist,  as  indicated  in  the  definition 
thereof,  the   burden  is  east  upon  the   defendant  to  explain  how 
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the  accident  happened,  and,  if  he  fails  to  do  so,  it  must  be 
accepted  as  an  established  fact  that  the  accident  was  due  to 
want  of  proper  care  on  the  part  of  the  defendant. 

L9J  Id. — When  Maxim  not  Applicable. — The  rule  or  maxim  of  res 
ipsa  loquitur  is  never  applicable  where  the  thing  causing  the  acci- 
dent is  not  under  the  exclusive  control  or  management  of  the  de- 
fendant or  the  party  whose  negligence  it  is  charged  is  the  efiScient 
or  proximate  cause  of  the  accident,  or  his  servants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Te- 
hama County.    John  F.  Ellison,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  M.  Lee,  George  B.  Freeman  and  Frank  Freeman  for 
Appellants. 

McCoy  &  Gans  and  Wilson  &  Wilson  for  Respondents. 

HART,  J. — The  action  was  brought  by  Helena  Brown,  the 
widow  of  Alexander  Brown,  and  by  ten  children  and  grand- 
children of  the  deceased,  to  recover  damages  for  the  death  of 
said  Alexander  Brown,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants. 

The  corporation  defendant  was  the  owner  of  a  tract  of  land 
in  Tehama  County  known  sus  the  ** Stanford  Vina  Ranch,'* 
and  defendant  Stimmel  was  the  superintendent  thereof. 

Upon  the  close  of  plaintiff's  case  the  court  granted  a  motion 
made  by  defendants  for  a  nonsuit,  judgment  followed  in  their 
favor,  and  plaintiffs  prosecute  this  appeal  from  said  judg- 
ment. 

The  record  discloses  the  following  facts:  On  and  prior  to 
August  18,  1915,  there  was  upon  the  Stanford  Ranch  a  build- 
ing known  as  the  winery,  which  was  constructed  with  brick 
walls  and  which  contained  a  large  amount  of  machinery.  This 
building  was  destroyed  by  fire  on  said  date,  but  the  brick 
walls  remained  standing. 

On  September  15,  1915,  Daniel  R.  Buckley,  a  member  of 
the  firm  of  Buckley  &  Brownstone,  tendered  to  defendant 
Stimmel,  as  superintendent  of  the  Stanford  Vina  Ranch,  the 
following  offer,  in  writing: 

''I  hereby  offer  you  $700.00  for  all  the  metal  and  iron  in 
the  Fermenting  House — Engine  Room  (except  boilers) — Dis- 
tillery— and  Carpenter  Shop  and  the  scrap  pointed  out  in  Um 
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yard  near  the  Tool  Washerhouse  and  the  scrap  in  the  bone 
yard.  ...  As  part  of  the  consideration  I  agree  to  clean  up 
and  remove  all  metal  and  iron  of  every  kind  and  description 
from  the  ruins  of  the  buildings  described  above  without  any  ex- 
pense whatever  to  you.  I  agree  to  remove  this  iron  and  metal 
before  October  20th,  1915. 

*' Sincerely  yours, 

**  Daniel  R.  Buckley. 

"Accepted  and  receipt  of  $100.00  acknowledged. 

'*W.  G.  Stimmel,  Supf 

The  deceased,  Alexander  Brown,  was  employed  by  Buckley 
&  Brownstone  to  assist  in  the  work  of  removing  the  metal 
from  said  building,  and  on  September  24th,  while  so  em- 
ployed, one  of  the  walls  of  the  building  fell  upon  him  and 
caused  his  death.  No  one  was  with  him  at  the  time,  the 
nearest  witnesses  being  from  two  hundred  to  three  hundred 
feet  distant. 

The  complaint  alleged  that  after  the  fire  the  brick  walls  of 
the  winery  were  left  standing  unsupported;  that  they  were 
dangerous  and  menacing  and  were  known  to  defendants  so 
to  be,  but  that  they  failed  to  guard  against  such  danger ;  that 
defendants  were  careless  and  negligent  in  failing  to  take  down 
such  walls  or  to  take  measures  to  protect  persons  against 
danger.  This  negligence,  together  with  the  alleged  fact  that 
defendants  did  not  warn  decedent  of  the  defective  and  un- 
safe condition  of  the  walls,  **and  in  carelessly  and  negligently 
permitting  said  decedent  in  or  near  the  vicinity  of  the  said 
brick  wall,"  are  alleged  to  have  resulted  in  the  death  of 
decedent;  and  it  was  further  alleged  that  Buckley,  Brown- 
stone,  and  the  decedent  had  no  knowledge  of  the  defective 
and  unsafe  condition  of  said  walls. 

Arthur  R.  Thorpe  testified  that  Brown,  at  the  time  the 
wall  fell  on  him,  was  engaged  in  removing  hoop  iron  from 
the  fermenting-room.  T.  J.  Frost  testified  that  he  heard  the 
crash  when  the  wall  fell  and  ran  to  the  scene  of  the  accident; 
that  it  was  the  south  wall  of  the  building  that  had  fallen. 
The  defendant  W.  G.  Stimmel,  called  as  a  witness  by  plain- 
tiffs, testified  to  the  same  fact,  and  Mrs.  Helena  Brown  testi- 
fied as  to  the  injuries  received  by  her  husband,  his  age,  etc., 
and  there  was  also  testimony  as  to  the  amount  decedent  was 
earning  as  wages. 

The  motion  for  nonsuit  was  properly  granted. 
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The  evidence  shows  that  the  fire  which  destroyed  the  dis- 
tillery or  winery  building  occurred  several  weeks  prior  to 
the  date  of  the  accident  causing  the  death  of  the  deceased. 
As  the  complaint  alleges,  the  evidence  shows  that  the  walls 
of  the  building  were  of  brick  and  that  said  walls  remained 
standing  from  and  after  the  fire  until  the  date  of  the  accident. 
There  is  no  evidence  that  there  was  any  hidden  or  concealed 
defect  in  the  walls  by  reason  of  which  they  or  either  of  them 
were  more  likely  to  fall  than  from  the  mere  fact  that  they 
stood  unsupported.  In  other  words,  there  was,  so  far  as  the 
evidence  shows,  no  other  danger  in  the  walls  to  persons  work- 
ing or  employed  about  them  or  who  might  for  any  reason 
have  been  near  or  about  them  before  the  accident  than  such 
danger  as  was  plainly  obvious  to  any  person  of  average  in- 
telligence and  sense,  viz.,  that  they  stood  unsupported.  The 
evidence  does  not  directly  show  what  caused  the  wall  to  fall. 
As  to  that,  the  only  evidence  is  the  circumstance  that  the 
walls  remained  standing  until  the  work  of  removing  the  junk 
and  debris  from  between  them  was  begun  and  that  the  fall- 
ing of  the  south  wall  of  the  distillery  which  caused  the  acci- 
dent occurred  while  the  said  work  was  in  progress.  At  the 
time  of  the  accident  the  deceased  had  been  engaged  for  sev- 
eral days  in  removing  the  junk  from  the  burnt  building. 

[1]  From  the  facts  it  is  clear  that  the  deceased,  as  readily 
as  the  defendants  or  any  other  person,  by  the  exercise  of  his 
faculties  of  sight  and  judgment,  in  an  ordinarily  diligent 
manner,  could  have  observed  and  known  of  the  danger  to  life 
and  limb  attending  employment  in  and  about  the  unsup- 
ported walls  of  the  burnt  building,  where,  at  the  time  of  the 
accident,  he  was  employed.  Indeed,  no  one  but  a  person  en- 
tirely bereft  of  all  common  sense  could  fail  to  perceive,  upon 
mere  casual  observation,  the  danger  in  large  brick  walls  stand- 
ing without  any  support  whatever,  and  that  it  would  be  nec- 
essary for  one  employed  about  them  as  the  deceased  was  to  ex- 
ercise proper  care  for  his  own  safety  as  against  the  contingency 
of  their  falling  or  toppling  over  while  he  was  so  employed. 
It  is,  therefore,  very  plain  that  the  deceased,  in  taking  and 
entering  upon  the  employment  while  in  the  prosecution  of 
which  he  suffered  injury,  himself  assumed  the  risk  of  the  em- 
ployment. The  case  was  not  one  in  which  the  defendants, 
if  at  all  liable,  were  required  to  instruct  or  warn  the  deceased 
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of  the  danger  of  the  employment  to  which  he  had  been  as> 
signed. 

[2]  The  law  easts  upon  an  employer  the  duty  of  warning 
or  instructing  his  employees  of  the  danger  of  the  employment 
to  which  he  assigns  them  only  when  such  danger  is  concealed 
or  hidden  or  where  inexperienced  youths  or  persons  are 
assigned  to  employment  on,  in,  or  about  complicated  and 
naturally  dangerous  machinery  or  mechanical  contrivances. 
Where,  as  here,  though,  the  danger  attending  the  employ- 
ment is  obvious  and  apparent,  no  duty  to  warn  or  admonish 
employees  of  such  danger  is  imposed  upon  the  employer. 
(See  20  Am.  &  Eng.  Ency.  of  Law,  p.  94,  and  cases  cited.) 
Labatt,  in  his  work  on  Master  and  Servant,  volume  1,  page 
522,  states  the  rule  as  follows:  ^^The  failure  to  give  instruc- 
tions is  not  culpable  when  the  servant  might,  by  the  exercise 
of  ordinary  care  and  attention,  have  known  of  the  danger, 
or  as  the  rule  is  also  expressed,  where  he  had  all  the  means 
necessary  for  ascertaining  the  actual  conditions,  and  there  was 
no  concealed  danger  which  could  not  be  discovered." 

[3]  It  is  true  that  the  rule  is  that  the  master  is  compelled 
to  provide  for  his  servant  a  place  in  which  to  work,  not  ab- 
solutely safe,  which  is  often  an  impossibility,  but  as  safe  as 
he  can  make  it  under  the  circumstances,  and  when  the  mas- 
ter has  used  the  usual  or  requisite  precautions  to  that  end, 
his  duty  to  his  servants  in  that  respect  has  been  performed. 
On  the  other  hand,  ''the  law  demands  that  one  who  is  work- 
ing in  a  place  where  he  is  exposed  to  danger  shall  himself 
exercise  his  faculties  for  his  own  protection  and  does  not 
permit  a  rccovei'y  for  damages  resulting  from  neglect  of  this 
rule."  {Kenna  v.  Central  Pac.  R.  R,  Co.,  101  Cal.  29,  [35 
Pac.  33«3] ;  Brett  v.  Frank  &  Co.,  153  Cal.  272,  [94  Pac.  1051] ; 
Mugford  v.  Atlantic  etc.  Co.,  7  Cal.  App.  678,  [95  Pac.  674].) 
Labatt,  volume  1,  section  332,  states  the  rule  as  follows:  ''A 
servant  is  not  in  the  exercise  of  ordin.ary  care  unless,  at  each 
stage  of  his  Avork,  he  makes  an  effective  use  of  his  bodily 
and  mental  faculties,  and  observes  as  attentively  as  is  rea- 
sonably possible  under  the  circumstances  the  condition  of 
the  instrumentalities  by  which  his  safety  may  be  affected, 
raid  the  results  of  their  operation  by  himself  or  others,  in  so 
far  as  that  operation  may  tend  to  subject  him  to  danger.*' 

[4]  Thu.>  fnr  we  hnve  coiisi'lorod  the  case  upon  the  the- 
ory that  the  dofcudaulis  v\crc  the  employers  of  the  dLcca^cJ 
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or  legally  sustained  that  relation  toward  the  deceased.  We 
are,  however,  clearly  of  the  opinion  that  Buckley  &  Brown- 
stone,  by  whom  the  deceased  was  employed,  were  independ- 
ent contractors.  By  their  contract  with  the  defendants  they 
agreed,  among  other  things,  to  remove  the  junk  and  debris 
from  the  burnt  premises.  Under  the  contract,  they  not  only 
were  entitled  to,  and  were  given,  possession  of  the  premises 
pending  the  completion  of  the  contract,  but  had  full,  unre- 
stricted, and  unqualified  control  over  the  manner  in  which,  or 
the  means  by  which,  the  work  of  removing  the  junk  was  to  be 
done.  The  defendants  had  no  authority  to  say  or  direct  how 
the  work  should  be  performed  or  the  mode  of  doing  the  work 
contracted  for.  **The  chief  consideration  which  determines 
one  to  be  an  independent  contractor  is  the  fact  that  the  em- 
ployer has  no  right  of  control  as  to  the  mode  of  doing  the 
work  contracted  for.'*  {Green  v.  Soule,  145  Cal.  96,  99,  [78 
Pac.  337,  338] ;  16  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  187; 
Buckingham  v.  Commary-Peierson  Co,,  39  Cal.  App.  154, 
[178  Pac.  318,  325].)  [6]  "An  independent  contractor  is 
one  who,  in  rendering  services,  exercises  an  independent  em- 
ployment or  occupation,  and  represents  his  employer  only  as 
to  the  results  of  his  work,  and  not  as  to  the  means  whereby 
it  is  to  be  accomplished."     {Oreen  v.  Sovle,  supra,) 

The  extent  of  the  interest  of  the  defendants  here  in  the 
work  which  Buckley  &  Brownstone  contracted  to  perform 
for  them  was  in  having  the  junk  and  debris  removed  from  the 
destroyed  buildings.  They  were  not  at  all  interested  in  how 
that  work  was  to  be  done  or  accomplished  by  the  parties  who 
had  undertaken  it.  As  before  stated,  the  means  that  the  lat- 
ter might  employ  to  carry  out  their  contract  constituted  a 
matter  of  utter  indifference  to  the  defendants — indeed,  a  mat- 
ter with  which  they  had  no  authority  or  right  to  interfere, 
unless  the  means  adopted  for  that  purpose  were  such  as  might 
result  in  the  destruction  of  other  property  of  the  defendants. 

[6]  It  results  that  the  defendants  could  in  no  event  be 
held  liable  for  any  negligence  of  which  the  contractors  might 
have  been  guilty  in  prosecuting  the  work  under  their  contract 
and  whieh  negligence  might  have  been  the  direct  cause  of 
injury  or  damage  to  a  third  person  or  an  employee.  Of 
course,  while,  as  the  learned  trial  judge  in  his  written  opin- 
ion declared,  a  party  li«ns  tlie  right  to  use  his  own  property 
in  any  way  he  sees  lit,  and  the  further  riglit,  if  he  desires^ 
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to  maintain  dangerous  structures  thereon,  he  must  not  main- 
tain anything  on  his  property  in  the  nature  of  a  trap  which 
would  injure  people  who  are  there  by  his  invitation,  **or,  as 
the  decisions  express  it,  he  is  not  to  permit  unseen  dangers 
to  those  who  have  a  right  to  visit  his  premises  either  upon 
his  invitation  or  on  business. '*  [7]  And,  if  this  was  a  case 
where  there  existed  a  latent  or  hidden  defect  in  the  walls 
fraught  with  danger  to  those  working  or  being  about  and 
near  the  walls,  or  a  dangerous  defect  other  than  that  which 
was  obvious  to  any  person  of  common  intelligence  or  sense, 
and  of  which  defect  the  defendants  had  knowledge  but  of 
which  neither  the  contractors  nor  the  deceased  were  aware 
at  the  time  they  entered  upon  the  work  of  removing  the  junk 
and  debris  from  the  premises,  it  would  undoubtedly  have  been 
the  duty  of  the  defendants  to  warn  the  contractors  or  the  de- 
ceased of  the  added  danger  following  from  such  latent  defect, 
and  failure  on  their  part  to  do  so  in  such  case  might  justly 
subject  them  to  liability  for  any  damage  resulting  from  such 
defect.  But,  as  shown,  the  record  here  discloses  no  such  case. 
[8]  For  the  reason  that  Buckley  &  Brownstone  were  in- 
dependent contractors,  and  at  the  time  of  the  accident  had 
exclusive  control  of  the  thing  causing  it,  the  rule  of  res  ipsa 
loquitur,  which  counsel  for  the  appellants  undertake  to  invoke 
in  this  case,  does  not  apply.  That  rule,  often  stated  in  the 
decisions,  may  well  be  repeated  here,  viz.:  ** Where  defendant 
owes  to  plaintiff  the  duty  to  use  care,  and  the  thing  causing 
the  accident  is  shown  to  be  under  the  management  of  defend- 
ant or  his  servants,  and  the  accident  is  such  that  in  the  ordi- 
nary course  of  things  does  not  occur,  if  those  who  have  the 
manaeement  or  control  use  proper  care,  the  happening  of  the 
accident,  in  the  absence  of  evidence  to  the  contrary,  is  evi- 
dence that  it  arose  from  the  lack  of  requisite  care.*'  (29  Cyc. 
591.)  The  maxim  merely  means  that  when  the  conditions 
arise  and  exist,  as  indicated  in  the  definition  thereof,  the 
burden  is  cast  upon  the  defendant  to  explain  how  the  acci- 
dent happened,  and,  if  he  fails  to  do  so,  it  must  be  accepted 
as  an  established  fact  that  the  accident  was  due  to  want  of 
proper  care  on  the  part  of  the  defendant.  And  it  has  been 
said  that  "the  maxim  is  in  part  based  upon  the  consideration 
that,  where  the  management  and  control  of  the  thing  which 
has  produced  the  injury  is  exclu.sively  vested  in  the  defendant, 
it  is  within  his  power  to  produce  evidence  of  the  actual  cause 
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that  produced  the  accident  which  the  plaintiflF  is  unable  to 
present."  (29  Cyc.  591;  Griff  en  v.  Manice,  166  N.  T.  193, 
104.  r82  Am.  St.  Rep.  630,  52  L.  R.  A.  922,  59  N.  B.  9251.) 
f9]  Thus  it  is  very  manifest  that  the  rule  or  maxim  of  res 
ipsa  loquitur  is  never  applicable  where  the  thing  causing  the 
accident  is  not  under  the  exclusive  control  or  management 
of  the  defendant  or  the  party  whose  negligence  it  is  charged 
is  the  efficient  or  proximate  cause  of  the  accident  or  his  ser- 
vants. There  are  many  California  cases  so  declaring  and  a 
few  of  them  may  here  be  named,  viz. :  Judson  v.  Oiant  Poir- 
dpr  Co,,  107  Cal.  556,  [48  Am.  ?t.  Rep.  146,  29  L.  R.  A.  718, 
40  Pnc.  10^01 :  VnJin  v.  Triesi-Rosenbero  Cap  Co.,  139  Cal. 
344,  [73  Pac.  164] ;  WkUe  v.  Spreckels,  10  Cal.  App.  287,  [101 
Pflc.  9201. 

In  the  ca.se  at  bar  the  evidence,  as  shown,  discloses  that 
Bnoklev  &  Brownstone,  the  contractors,  and  not  the  defend- 
ants, had  control  of  the  premises  or  the  thinsr  that  caused  the 
accident  at  the  time  of  the  accident.  To  them  (the  contrac- 
tors) the  burnt  premises  were  turned  over  for  the  purpose 
of  enabling  them  to  perform  the  terms  of  the  contract,  and 
for  that  purpose  they  were  in  their  possession  and  under 
tbeir  exclusive  control  for  and  during  the  time  requisite  for 
the  completion  of  the  contract. 

It  follows  that,  if  the  defendants  could  under  any  view  of 
the  case  be  held  liable  for  the  accident  and  the  death  as  fi  ro- 
Kult  thereof  of  the  deceased,  it  was  incumbent  upon  the  plain- 
tiffs to  show  that  the  accident  was  directly  due  to  the  necrli- 
jrence  of  the  defendants.  This  burden  they  failed  to  sustain. 
Indeed,  the  circumstances,  though  very  measrer  in  a  disclosure 
of  the  cause  of  the  falling  of  the  wall,  tend  to  show,  if  any- 
thing at  all  in  that  particular,  that  it  was  occasioned  by  or 
through  some  act  or  acts  of  the  employees  occurrinsr  while 
they  were  engaged  in  removing  the  junk  and  debris  from 
the  premises.  But,  however  that  may  be,  we  are  firmly  of 
the  opinion  that  the  evidence  presented  by  the  plaintiffs 
utterly  failed  to  show  that  the  defendants  were  in  any  sense 
or  measure  legally  responsible  for  the  unfortunate  accident. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[CiT.  No.   1968.    Third  Appellate  District.— May  8,   1919.) 

ELLA  KLEINECKE,  Respondent,  v.  NORTH  CONFT- 
DENCE  MINING  AND  DEVELOPMENT  COMPANY 
(a  Corporation),  et  al.,  Appellants. 

tl]   CORPOBATTONS — ACTION   TO  COMPEL   THANSTEB  07  STOCK   ON   BOOKS 

— E>aDENCE — FiNDiNO. — In  an  action  by  the  holder  of  certificates 
for  certain  shares  of  stock  in  a  corporation  to  compel  it  to  trans- 
fer to  plaintiff  on  its  books  and  deliver  to  her  a  certificate  cover- 
ing^ said  shares  of  stock,  a  finding  of  the  trial  court,  based  on 
conflicting  evidence,  that  the  former  owner  of  the  certificates  made 
an  absolute  transfer  of  the  shares  of  stock  to  plaintiff  cannot  bn 
disturbed  on  appeal. 

[2]  Id. — Option  to  Bepubchase — Failure  to  ETxercise — TEaiciNATiON 
OF  Claim  upon  Shares. — Where  the  transferrer  of  such  stock  was 
given  an  option  to  repurchase  the  same  within  a  limited  time,  and 
that  time  expired  without  any  attempt  on  his  part  to  take  ad- 
vantage of  such  option,  he  no  longer  had  any  claim  upon  the 
shares. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuol- 
umne County.    George  F.  Buck,  Judge  Presiding.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Webster  for  Appellants. 

Prank  W.  Street  and  Horace  M.  Street  for  Respondent 

CHIPMAN,  P.  J. — ^Plaintiff  brought  the  act'on  to  compel 
the  defendant  corporation  to  transfer  to  her  on  its  books,  and 
to  deliver  to  her,  a  certificate  for  47,156  shares  of  its  capital 
stock,  of  which  she  alleged  she  was  the  owner.  The  cause 
was  tried  by  the  court  without  a  jury  and  findings  and  judg- 
ment were  in  favor  of  plaintiff.  Defendants  appeal  from 
the  judgment  on  the  grounds  that  the  evidence  is  insufficient 
to  sustain  the  decision  and  that  the  decision  is  against  law. 

It  appears  from  the  findings  of  the  court :  Defendant  cor- 
poration is  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  California,  with  a  capital  stock  of  seventy- 
five  thousand  dollars,  divided  into  seventy-five  thousand  shares 
of  the  par  value  of  one  dollar  each.  On  July  16,  1908,  de- 
fendant Chute  borrowed  six  thousand  dollars  from  plaintiff, 
giving  to  her  his  promissory  note  for  said  sum,  payable  in 
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six  months,  with  interest,  and  indorsed  and  delivered  to  plain- 
tiff three  certificates  representing  in  the  aggregate  47,156 
shares  of  the  capital  stock  of  the  defendant  corporation,  then 
owned  by  him,  as  security  for  the  payment  of  said  note. 
Some  payments  of  interest  were  made  by  defendant  Chute, 
and  he  received  from  plaintiff  an  additional  loan  and,  on  July 
16,  1912,  he  executed  and  delivered  to  her  his  promissory 
note  for  $8,580,  and  plaintiff  continued  to  hold  said  shares 
of  stock  as  security  for  the  payment  of  the  latter  note,  the 
first  note  being  destroyed.  The  court  found  that  said  secur- 
ity was,  on  May  10, 1915,  worth  no  greater  sum  than  ten  thou- 
sand dollars. 

The  plaintiff  testified:  That,  in  1913  she  removed  from 
Sonora  to  Berkeley;  that,  in  the  month  of  May,  1915,  she 
visited  her  daughter,  Mrs.  C.  P.  Jones,  in  Sonora,  and,  on  the 
10th  of  May,  met  Mr.  Chute  at  the  house  by  appointment. 
She  testified :  "I  said  to  him :  *Mr.  Chute,  I  have  a  proposition 
to  make  to  you  in  regard  to  this  stock  that  I  hold;  I  don't 
want  it  any  more  as  security.*  I  had  had  so  much  trouble, 
and  I  didn't  want  to  hold  it  any  more  with  a  string  tied  to 
it,  I  want  it  for  my  own.  He  said,  'Mrs.  Kleinecke,  anything 
you  ask  me  to  do  I  would  do,'  and  after  a  few  minutes  he  said, 
'It  would  be  necessary  for  you  to  have  your  papers  with  you 
to  have  a  transaction  of  that  kind.'  I  said,  'I  have  brought 
them  with  me  for  that  purpose.'  He  said,  'This  is  no  place 
to  talk,  so  we  will  go  inside.'  We  went  inside  the  room  he 
had  occupied  and  there  was  a  desk  in  the  room;  he  went  to 
the  desk  and  sat  down  to  it  and  I  got  the  papers  and  handed 
them  to  him,  that  is,  the  note  and  other  papers  that  were 
security,  that  is,  the  paper  that  he  had  written  when  he  gave 
me  the  note  stating  that  I  was  holding  the  certificates  of 
stock  as  security.  I  had  these  two  papers  and  gave  them  to 
him.  He  said,  'These  papers  must  be  destroyed.'  I  said, 
'AH  right.'  He  said,  'You  take  these  and  destroy  them.'  .  .  . 
I  took  the  note  and  went  to  the  stove  and  burned  the  papers 
up ;  I  went  back  into  the  room.  .  .  .  Mr.  Chute  said,  'If  I  give 
you  this  stock  I  want  you  to  give  me  an  option  to  repurchase 
it'  I  said,  'Certainly,  I  would  do  that.'  Then  he  went  to 
work  and  figured  up  the  amount  that  would  be  actually  due 
me  up  to  July  16,  1916,  if  the  note  hadn't  been  destroyed. 
The  amount  ran  to  something  over  twelve  thousand  dollars 
and  I  agreed  to  let  him  repurchase  the  stock  from  me  for  the 
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amount  of  twelve  thousand  dollars.  This  option  to  repurchase 
the  stock  to  run  until  the  fifteenth  day  of  July,  1916."  Wit- 
ness said  Mr.  Chute  gave  her  the  following  form  of  option, 
which  was  in  his  handwriting: 

* '  Know  All  Men  by  These  Presents,  That  I ,  being  the 

owner  of shares  of  stock  in  the do  hereby  agree 

with to  deposit  the  said  shares of  stock  in  escrow 

in  a  bank  at  any  time  he  may  designate  within  a  period  of 
(2)  years  from  date  upon  the  deposit  by  him  or  his  assigns 
to  my  credit  in  said  designated  bank,  the  sum  of dol- 
lars." 

The  witness  said  she  remained  in  Sonora  two  or  three  days 
and  then  returned  home  and  received  from  Mr.  Chute  a  let- 
ter, dated  May  16,  1915,  in  which  he  wrote:  "I  will  prepare 
that  option  to  purchase  3'our  stock  and  send  it  to  you  soon. 
One  of  the  parties  told  me  yesterday,  that  if  the  weather 
would  clear  up,  that  the  matter  would  soon  assume  a  definite 
shape."  Under  date  of  June  6,  1915,  defendant  Chute  wrote 
to  plaintiff  as  follows:  "I  will  in  all  probability  send  you 
form  of  option  to  sign  so  that  you  can  sell  your  stock  in  a 
short  time  and  I  can  make  a  commission  on  the  sale  you  un- 
derstand." In  a  letter  dated  June  29,  1915,  Chute  wrote 
plaintiff  that  he  was  hoping  to  sell  the  mine,  and  said:  ''I 
want  you  to  be  able  to  sell  your  stock." 

On  cross-examination,  witness  identified  an  affidavit  made 
by  her,  on  August  25,  1916,  in  an  action  by  C.  S.  Fitch  against 
the  defendant  corporation,  in  which  she  claimed  ownership 
of  52,156  shares  of  the  stock  of  the  corporation ;  and  she  also 
identified  a  notice,  dated  November  24,  1915,  filed  in  the  Tuol- 
umne County  records,  in  which  a  similar  claim  was  made. 
The  court  found  that  these  claims  were  made  through  mistake 
of  plaintiff's  attorney,  so  far  as  five  thousand  shares  were 
concerned,  she  holding  a  certificate  for  that  number  of  shares 
as  security  on  another  matter. 

Grace  Jones,  daughter  of  plaintiff,  corroborated  the  latter 's 
testimony  as  to  the  burning  of  some  papers  in  the  stove  on  the 
occasion  of  the  visit  of  Chute  to  the  house. 

It  appeared  that  Mr.  Chute  did  not  send  to  plaintiff  a  form 
of  option  for  her  to  execute  nor  did  she  prepare  or  sign  one. 
The  option  was  to  run  to  July  15,  1916.  Mr.  Chute  not  hav- 
ing exercised  his  right  under  it,  plaintiff,  some  time  after  the 
right  had  expired,  commenced  the  action.     Defendant  Chute 
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testified  in  his  own  behalf.  His  testimony  as  to  what  occurred 
on  May  10,  1915,  between  him  and  plaintiflf  agreed  in  some 
particulars  with  that  of  plaintiff,  but  as  to  the  destruction 
by  burning  of  his  note  and  the  transfer  of  the  shares  of  stock 
of  the  defendant  company  to  her  in  discharge  of  his  indebt- 
edness, his  testimony  is  in  sharp  conflict,  being  in  effect  that 
the  status  of  the  shares  was  not  changed  but  remained  in 
pledge  and  that  what  took  place  with  reference  to  an  option 
was,  as  he  testified,  with  this  understanding,  that  his  owner- 
ship is  unquestioned  and  that  he  did  not  sell  to  her  this  stock. 

The  court  found  that,  on  the  tenth  day  of  May,  1915, 
"plaintiff  accepted  from  defendant  Richard  Chute  said  47,156 
shares  of  stock  in  full  payment  of  said  promissory  note  and 
plaintiff  then  and  there  surrendered  said  promissory  note  to 
said  defendant  as  fully  paid  and  discharged  and  plaintiff  ever 
since  on  or  about  May  10, 1915,  has  been  and  now  is  the  owner 
and  the  possessor  of  said  shares  of  the  capital  stock  of  said 
defendant,"  the  mining  company;  that  defendant  Richard 
Chute  has  no  right  or  interest  in  said  shares,  but  that  they 
still  stand  upon  the  books  of  said  company  in  his  name ;  that, 
on  April  18,  1917,  plaintiff  demanded  of  said  mining  com- 
pany that  it  execute  and  deliver  to  her,  in  her  name,  its  cer- 
tificate for  47,156  shares  of  its  capital  stock,  standing  in  the 
name  of  said  Richard  Chute,  and  that  at  the  time  said  de- 
mand was  made  plaintiff  presented  to  said  mining  company 
the  said  certificates  held  by  plaintiff,  representing  said  47,156 
shares,  for  cancellation  upon  the  issuance  of  a  new  certificate 
or  certificates,  in  the  name  of  plaintiff,  for  said  stock,  but 
the  said  mining  company  refused  to  comply  with  said  demand. 

[1]  The  vital  contested  question  of  fact  in  the  case  was 
whether  or  not  defendant  Chute  made  an  absolute  transfer 
of  the  shares  of  stock  to  plaintiff  in  discharge  of  his  indebt- 
edness to  her.  The  court  found,  on  conflicting  evidence,  that 
he  made  such  transfer.  Under  the  settled  rule  we  cannot  dis- 
turb the  finding,  as  it  is  supported  by  substantial  evidence. 

Appellants  contend,  under  the  principle  stated  in  Rohrle 
V.  Stidger,  50  Cal.  207,  and  other  cases  cited,  that  the  transfer 
of  the  shares.  May  10, 1915,  '*  was  by  way  of  security  and  that 
the  sale  was  not  absolute."  The  evidence  on  which  the  court 
based  its  finding  was  that  the  sale  was  absolute,  and  the  prom- 
issory notes  which  constituted  tlie  consideration  were  surren- 
dered and  destroyed  as  fully  paid.    [2]    The  option  to  repur- 
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chase  was  limited  as  to  time  of  acting  under  it,  and  that  time 
havin.?  expired  without  any  attempt  made  to  take  advantage 
of  it,  the  optionee  no  longer  had  any  claim  upon  the  shares. 

Rrspondent  makes  the  point  that  the  agreement  or  option 
to  purchase  the  stock,  being  for  a  sum  over  two  hundred  dol- 
lars, is  invalid  because  not  in  writing  (Civ.  Code,  sec.  1624) ; 
furthermore,  that  there  was  no  consideration  for  the  agree- 
ment nor  was  any  part  of  the  purchase  price  paid.  No  op- 
tion was  ever  made  in  writing.  In  one  of  his  letters  Chute 
said  he  would  send  plaintiff  a  form  of  option  for  her  to  sign, 
but  he  did  not  send  it.  In  other  of  his  letters  he  wanted  her 
to  be  able  to  sell  her  stock.  As  already  stated,  the  verbal 
option  expired  July  15,  1916. 

If  the  sale  had  been  accompanied  by  an  unconditional  agree- 
ment to  reconvey  upon  payment  of  the  indebtedness,  such 
condition  as  matter  of  defeasance  might  be  established  by 
parol.  But  there  was  evidence  justifying  the  finding  that  no 
such  condition  was  part  of  the  transaction.  The  option,  as 
we  liave  seen,  was  given  for  a  stated  period  of  time  and  was 
never  sought  to  be  availed  of. 

We  think  the  findings  are  supported  by  the  evidence  and 
that  they  support  the  judgment. 

The  judgment  is  affirmed. 

Harty  J.y  and  Burnett,  J.,  concurred. 
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WILLIAM  K.  GOLDEN,  Appellant,  v.  CITY  OP  VALLEJO 
(a  Municipal  Corporation),  Respondent. 

llj  Boundaries  —  Goveenment  Field-notes  —  Duty  of  Subvetor. — 
In  establishing  a  boundary  line,  the  surveyor  should  take  the  field- 
notes  of  the  government  surveyor  and  from  the  details  therein 
endeavor  to  fix  the  line  precisely  as  it  is  called  for  by  them;  and 
if  by  so  doing  the  line  can  be  located,  this  must  be  done,  and 
when  so  located  it  must  control.  The  surveyor  is  not  authorised 
to  correct  what  the  government  has  done. 

[2J  Id. — OoNFLioT  Between  Field-notes  and  Physical  Monuments 
— Priority. — While  the  fioUl-notes  of  the  government  surveyor  are 
to   be  accepted  as   presumptively  correct,  yet,  under  subdivision  2 


1.  Coiu'liisiveness  of  boundury  lines  run  by  government  surveyors, 
note,  110  Am.  St.  Rep.  677. 
41  Osl.  App. — 8 
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of  section  2077  of  the  Code  of  Civil  Procedure,  when  permanent 
and  visible  or  ascertained  boundaries  or  monuments  are  incon- 
sistent with  the  measurement,  either  of  lines,  angles,  or  surfaces, 
the  boundaries  or  monuments  are  paramount. 

[3]  Id. — Quantity  of  Lands  in  Adjoining  Tracts — Maintenance  of 
Kquality. — While  consideration  of  the  quantity  of  land  in  adjoin- 
ing tracts  is  of  little  importance  in  the  determination  of  the 
boundary  line  between  them,  jet,  where  such  tracts  are  supposedly 
equal  subdivisions,  the  fact  that  if  the  line  were  located  where 
contended  for  by  one  of  the  parties  the  tracts  would  be  very 
unequal  in  quantity,  would  strongly  confirm  the  action  of  a  trial 
court  In  disregarding  such  location  in  favor  of  another  which 
would  maintain  the  equality. 

[4]  Id. — ^Location— Question  of  Fact — Finding. — The  whole  question 
concerning  the  location  of  a  government  corner  is  one  of  fact, 
and  a  trial  court  having  determined  it,  that  ends  the  matter  so 
far  as  an  appellate  court  is  concerned,  provided  there  is  substan- 
tial evidence  to  support  the  trial  court's  conclusion. 

[5]  Id. — Agbsed  Location — Not  Binding  as  to  Othee  Pbopebtibs. — 
The  fact  that  certain  adjoining  property  owners  acquiesce  and 
agree  upon  the  location  of  a  certain  corner  and  to  the  boundary 
line  between  their  parcels  of  land,  though  binding  upon  them  and 
their  successors,  will  not  preclude  one  not  a  party  to  such  agree- 
ment from  contesting  its  accuracy  with  reference  to  an  entirely 
different  tract  of  land. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County.    R.  H.  Latimer,  Judge  Presiding.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  H.  Boyer  for  Appellant 

L.  G.  Harrier  for  Respondent 

BURNETT,  J. — The  action  is  in  ejectment,  and  the  vital 
question  relates  to  the  title  to  a  strip  of  land  through  which 
flows  a  creek  into  a  reservoir  belonging  to  the  water  system 
of  the  city  of  Vallejo.  Appellant  owns  the  northeast  quar- 
ter of  the  northeast  quarter  of  section  9,  township  5  north, 
range  3  west,  M.  D.  M.,  and  the  respondent  owns  the  quarter 
directly  east.  The  controversy  is  over  the  boundary  between 
these  subdivisions,  and  the  only  point  in  dispute  is  as  to  the 
location  of  the  northeast  comer  of  Golden 's  property.  Ap- 
pellant claims  that  a  certain  mound  of  rock  called  the  "O'C 
Corner"  (or  O'Connor  Comer)  is  the  proper  point;  while 
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respondent  insists  that  the  lower  coart  was  justified  by  the 
evidence  in  finding  that  the  true  comer  is  on  the  other  side 
of  the  creek,  where  it  was  located  in  1892  by  E.  N.  Eager, 
the  county  surveyor  of  Solano  County. 

The  following  diagram  illustrates  tiiese  points  and  also  the 
disputed  tract  of  land,  being  about  180  feet  in  width  and  a 
quarter  of  a  mUe  in  length : 
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The  said  water-way  is  of  great  importance  to  the  city  of 
Vallejo  and  it  has  been  used  aa  a  part  of  its  water  system 
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since  1892.  No  doubt  this  was  known  to  Golden  when  he  took 
up  his  part  of  the  section  in  1907  and  he  must  have  been 
familiar  with  said  Eager  corner  and  the  claim  of  the  city  to 
this  disputed  tract.  He  waited,  however,  till  1914  before 
questioning  the  city's  right  and  title  to  the  property.  This 
circumstance  is  not  decisive,  though,  as  neither  estoppel  nor 
prescription  is  claimed,  but  it  can  hardly  be  ignored  in  the 
consideration  of  the  good  faith  of  the  parties. 

Independent,  however,  of  any  delay  by  either  party  in 
claiming  title,  we  are  satisfied  after  a  careful  reading  of 
the  entire  record  that  there  is  sufficient  support  for  the  court's 
finding  that  said  northeast  corner  of  appellant's  land  is 
located  on  the  western  side  of  liie  creek,  substantially  as  testi- 
fied to  by  said  Eager. 

The  question  is  to  be  determined  largely  by  a  consideration 
of  the  expert  evidence,  the  testimony  of  the  surveyors  who 
were  called  by  the  respective  parties.  It  may  be  admitted  that 
some  support  is  furnished  for  appellant's  theory,  that  the  said 
"O'C  Corner"  was  established  by  the  original  government 
survey  as  the  common  comer  of  said  sections  3,  4,  9,  and  10. 
There  is  some  evidence  that  it  was  so  recognized  in  the  com- 
munity for  many  years,  and  the  testimony  of  plaintiff,  him- 
self a  surveyor,  0.  H.  Buckman,  county  surveyor  of  Napa 
County,  and  Surveyor  B.  L.  Mincher  rather  favor  appellant's 
view;  but  it  is  somewhat  significant  that  in  the  testimony 
of  Mr.  Golden  are  found  the  following  statements:  **I  made 
notes  of  this  survey  [his  survey  of  the  grounds] ,  but,  I  did 
not  make  a  map  of  it.  I  have  not  these  notes  here,  I  don't 
know  where  they  are.  .  .  .  The  surveying  work  that  I  did 
there  is  not  in  accordance  with  the  government  rules  for  estab- 
lishing lost  comers."  Mr.  Buckman,  also,  admitted:  ''I  have 
not  the  notes  of  the  survey  I  made  for  Mr.  Golden.  I  have 
mislaid  them  and  cannot  find  them. " 

On  the  other  hand,  it  is  apparent  that  Mr.  Eager  and  T.  D. 
Kilkenny,  city  engineer  of  Vallejo,  who  made  surveys  of  the 
premises,  submitted  full  notes  of  their  work  and  were  thor- 
oughly examined  and  cross-examined  by  the  court  and  the 
parties. 

Of  course,  this  circumstance  is  not  to  be  unduly  magnified, 
but  it  could  hardly  be  disregarded  in  viewing  the  conflicting 
testimony  of  said  experts,  ^fanifestly,  we  are  not  called  upon 
to  say  whether  the  testimony  of  plaintiff's  experts  would  have 
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supported  a  conclusion  in  favor  of  his  theory,  but  to  deter- 
mine whether  there  is  any  substantial  support  for  the  adverse 
finding  of  the  court. 

As  to  this  "O'C  Comer"  Mr.  Eager  testified:  "It  had 
marks  on  it  and  they  were  not  government  markings.  It  was 
a  stake  with  O'C  on  it.  If  I  had  not  made  any  survey  at  all 
and  just  came  across  that  mound  of  rocks  when  I  first  made 
my  survey  in  1887,  there  was  plenty  about  it  to  show  me  that 
it  was  not  the  government  comer.  The  stake  itself  was  a 
redwood  stake,  and  it  was  a  flat  board  and  the  government 
comers  are  always  stakes  larger  than  a  flat  board.  .  .  .  The 
mound  of  stones  s\t  the  O'C  corner  was  smaller  than  the  gov- 
ernment builds  for  the  section  corners.  ...  It  was  not  the 
government  comer  because  government  comers  are  never 
marked  in  the  way  this  was." 

And  as  to  this,  plaintiff  himself  testified:  "The  O'C  corner 
consists  of  a  pile  of  rocks  with  a  stake  in  it  marked  'O'C 
The  letters  0.  C.  are  cut  into  the  stake.  I  first  saw  the  O'C 
comer  with  the  same  stake  in  it  over  twenty  years  ago.  I 
am  familiar  with  the  manner  in  which  section  comers  are 
marked  by  government  surveyors.  The  O'Connor  comer  is 
not  marked  in  that  manner." 

Clearly,  the  foregoing  furnishes  some  evidence  that  the  mon- 
ument placed  at  said  point  was  not  the  work  of  the  govern- 
ment surveyor.  It  is  not  conclusive,  but  in  the  absence  of 
any  positive  evidence  as  to  who  placed  said  flat  board,  and 
rocks,  it  is  a  circumstance  tending  to  show  that  it  was  the 
work  of  another  than  the  government  surveyor  and  that  it 
was  done  at  a  different  time  from  the  original  survey,  it  being 
a  fair  inference  that  the  government  surveyor  would  pursue 
the  usual  course  of  the  ofiicial  surveyor  in  marking  the  cor- 
ner. Or,  if  it  be  assumed  that  the  original  monument  was 
destroyed  or  effaced  and  another  put  in  its  place  by  the  gov- 
ernment surveyor  or  someone  else  acting  in  good  faith,  it 
is  not  unreasonable  to  expect  that  the  substituted  monument 
would  conform  as  nearly  as  possible  to  the  original.  We  are 
to  keep  in  mind  that  it  is  a  question  of  probabilities  whether 
the  so-called  monument  or  any  monument  was  placed  at  that 
point  by  the  government  surveyor,  and  said  circumstance  was 
of  some  importance  in  determining  that  question.  In  other 
words,  it  is  less  probable  that  it  was  a  government  monument 
by  reason  of  the  fact  that  its  construction  was  so  different 
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from  the  usual  government  monument  that  marks  the  corner 
of  a  township. 

Another  circumstance  of  greater  significance  is,  that  it  does 
not  conform  to,  but  rather  contradicts,  the  calls  of  the  original 
field-notes.  These  notes  show  that  when  the  surveyor  in  1863 
ran  north  between  sections  9  and  10,  he  set  the  comer  post 
for  3,  4,  9,  and  10  amidst  some  live-oak  trees.  Then  running 
east  between  sections  3  and  10,  he  crossed  the  creek  at  3 
chains.  That  is,  he  had  to  run  east  from  the  comer  to  reach 
the  creek.  If  we  are,  therefore,  to  give  effect  to  this  original 
report  of  the  government  surveyor,  we  must  place  the  comer 
on  the  west  of  the  creek,  but  the  0  'C  comer  is  on  the  east  side. 

As  to  this  Mr.  Buckman  testified:  **I  recall  that  the  field- 
notes  of  the  government  survey  say  that  you  left  the  post 
and  crossed  the  creek  three  chains  east  of  the  post.  You 
could  not  do  that  if  the  O'Connor  Comer  is  the  comer  loca- 
tion. The  O'Connor  Comer  is  east  of  the  creek  while  the  cor- 
ner referred  to  in  that  part  of  the  field-notes  would  be  west 
of  the  creek." 

Again,  there  is  no  chamisal  at  the  O'Connor  comer,  whereas 
the  field-notes  say  that  the  surveyor  in  leaving  the  comer 
established  by  him  left  the  "Chamisal  at  post."  As  to  this 
Mr.  Eager  testified:  "There  was  chamisal  near  the  post  that 
I  set  and  west  of  it.  Chamisal  is  very  scattering  directly 
east  of  the  post  and  as  you  approach  the  creek  it  disappears 
altogether.  I  am  familiar  with  the  location  of  the  O'C  cor- 
ner and  there  is  no  chamisal  anywhere  near  it,  and  there  never 
was  any  chamisal  near  it  to  my  knowledge.  I  located  first 
in  1892  and  I  didn't  find  any  there.  I  didn't  find  any  there 
in  1887."  Mr.  Golden  admitted  this  in  his  testimony:  "There 
is  no  chamisal  right  around  the  O'C  point;  there  is  chamisal 
around  the  Eager  corner." 

The  field-notes  also  say  that  the  comer  was  at  a  certain 
distance  and  angle  from  certain  live-oak  trees  18  and  20 
inches  in  diameter.  As  to  this  Mr.  Eager  testified:  "I  could 
not  find  the  live-oak  18  inches  in  diameter  referred  to  in  page 
5  of  the  government  field-notes,  or  any  stump  or  anything  to 
correspond.  I  could  not  find  any  of  the  heavy  trees  or 
stumps  near  the  O'C  Corner  called  for  in  the  government 
field-notes.     I  made  a  search  for  them." 

Again,  on  the  line  running  south  from  the  government  cor- 
ner, the  field-notes  say  there  should  be  three  creek  crossings. 
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From  the  O'C  comer  a  line  running  south  to  the  southeast 
comer  of  section  16  would  not  cross  the  creek  at  all.  The 
testimony  of  the  surveyors  shows  this  beyond  controversy. 
PlaintiflF  testified :  *  *  If  I  drew  a  line  from  the  0  'Connor  Cor- 
ner south  to  the  southeast  corner  of  section  9,  I  would  not 
eross  the  creek  before  I  got  to  the  lake.  The  creek  would  be 
on  the  west  side  of  the  line."  Mr.  Ealkenny's  testimony  is: 
•*A  line  running  south  from  the  O'C  Comer  does  not  cross 
the  creek  at  all ;  did  not  come  within  a  chain  of  it.  It  runs 
east  of  the  creek. "  There  are  some  other  particulars  in  which 
the  O'C  comer  does  not  correspond  with  the  calls  of  the  origi- 
nal government  survey,  but  we  need  not  specify  them. 

[1]  As  to  the  significance  of  the  field-notes  in  the  deter- 
mination of  such  questions  there  can  be  no  controversy.  In 
the  case  of  Yolo  County  v.  Nolan,  144  Cal.  448,  [77  Pac.  1007], 
speaking  of  the  duty  of  a  surveyor,  in  his  effort  to  establish 
boundary  lines,  the  supreme  court  said:  *'The  field-notes 
should  be  taken,  and  from  the  courses  and  distances,  natural 
monuments  or  objects,  and  bearing  trees  described  therein  the 
surveyor  should  endeavor  to  fix  the  line  precisely  as  it  is  called 
for  by  the  field-notes.  He  should  endeavor  to  retrace  the  steps 
of  the  man  who  made  the  original  survey.  If  by  so  doing  the 
line  can  be  located,  it  must  be  done,  and,  when  so  located,  it 
must  control.  It  is  not  the  business  of  the  surveyor  to  specu- 
late as  to  whether  one  government  subdivision  is  short  and 
the  other  long  in  acres.  He  is  not  authorized  to  correct  what 
the  government  has  done." 

[2]  Of  course,  there  are  certain  established  rules  for  the 
interpretation  of  the  field-notes  that  must  be  applied  in  proper 
cases.  One  of  these  upon  which  appellant  insists  is  contained 
in  subdivision  2,  section  2077,  of  the  Code  of  Civil  Pro- 
cedure, as  follows:  **When  permanent  and  visible  or  ascer- 
tained boundaries  or  monuments  are  inconsistent  with  the 
measurement,  either  of  lines,  angles,  or  surfaces,  the  bound- 
aries or  monuments  are  paramount."  The  application  of  this 
rule,  however,  presupposes  that  the  monument  at  the  O'Con- 
nor comer  was  placed  there  by  the  government  surveyor  to 
mark  the  comer.  But  that  was  not  established,  and  the  court, 
in  view  of  all  the  evidence,  was  justified  in  rejecting  that  the- 
ory. As  we  have  already  seen,  there  were  some  circumstances 
favoring  appellant's  view  as  to  that  monument,  but,  in  view 
of  the  whole  record,  the  probabilities  are  decidedly  the  other 
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way.  At  least — and  that  is  as  far  as  we  are  required  to  go — 
in  consideration  of  the  rule  that  the  field-notes  of  the  gov- 
ernment surveyor  are  to  be  accepted  as  presumptively  correct 
and  may  be  overcome  only  by  a  preponderance  of  evidence 
that  the  surveyor  actually  established  the  comer  monument 
at  said  0*C  comer,  and  that  the  burden  of  proof  was  upon 
plaintiff  to  show  that  said  stake  and  monument  are  those  of 
the  original  surveyor,  and,  also,  that  they  were  intended  to 
locate  the  designated  boundary  of  such  survey  {Paxdy  v. 
Broadnax,  157  Cal.  395,  [108  Pac.  271]),  we  cannot  hold  that 
the  court  erred  in  rejecting  said  0  'C  monument  as  controlling. 

[3]  Other  important  circumstances  are  disclosed  by  the 
record  that  tend  to  justify  the  court's  position  in  reference  to 
the  O'Connor  comer.  Among  these  is  the  fact  that  if  it  were 
accepted  as  the  true  location,  the  Golden  tract  would  contain 
45V^  acres  instead  of  the  normal  area  of  40  acres  and  the 
city's  corner,  lying  across  the  creek  and  adjacent  to  Golden 's 
land,  would  be  reduced  to  34^^  acres.  Of  course,  considera- 
tion of  quantity  is  often  of  little  importance  in  the  deter- 
mination of  boundary  lines.  Frequently,  other  tests  are  more 
significant  and  satisfactory,  but,  under  the  peculiar  circum- 
stances of  this  case,  the  disparity  between  these  supposedly 
equal  subdivisions  which  would  thereby  be  created  strongly 
confirms  the  action  of  the  court  in  rejecting  the  said  O'C 
corner. 

It  was  manifestly  the  intention  of  the  government  surveyor 
to  make  these  respective  subdivisions  as  nearly  equal  as  possi- 
ble, and  this  intention  might  properly  be  regarded  as  a  decisive 
factor  in  the  rejection  of  appellant's  claim,  though  otherwise, 
the  evidence  might  be  deemed  sufficient  to  uphold  it.  In  this 
connection  it  may  be  recalled  that  the  practice  in  making 
the  government  survey  of  a  township  is  to  begin  at  the  south- 
east comer  and  proceed  from  the  south  and  east  toward  the 
north  and  west,  and  the  general  rule  is  that  any  deficiency 
in  th6  section  or  fractions  thereof  attaches  to  the  last  part  of 
tlie  survey.  Theoretically,  at  least,  the  interior  sections,  such 
as  9  and  10  included  hei*ein,  must  contain  the  full  number 
of  acres  called  for.  A  stronger  showing  than  was  made  by 
appellant  would  be  required  to  justify  the  trial  court  in 
ignoring  the  presumption  that  the  government  surveyor  per- 
formed his  duty  properly  in  accordance  with  lie  jjoiiural  cus- 
tom in  such  mattej's. 
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Respondent  calls  attention  to  some  other  circumstances  tend- 
ing to  discredit  the  O'Connor  comer,  but  it  should  not  be 
necessary  to  notice  them  all  specifically. 

As  to  the  so-called  Eager  comer,  it  was  established  by  the 
said  county  surveyor  of  Solano  County  upon  the  theory  that 
it  represented  what  is  known  as  a  ''lost  comer."  He  testi- 
fied that  he  applied  the  rule  of  ''proportionate  measure- 
ments." Whatever  criticism  may  be  made  of  the  particular 
method  that  he  pursued  in  locating  the  comer,  there  can  be 
no  doubt  that  the  evidence  is  sufficient  to  warrant  the  conclu- 
sion that  it  is  substantially  in  accordance  with  the  original 
rfurvey. 

[4]  As  said  in  Howard  v.  Cunningham,  36  Cal.  App.  229, 
171  Pac.  976,  978],  concerning  the  location  of  a  government 
;omer :  "The  whole  question  is  one  of  fact  and  the  trial  court 
oaving  determined  it,  that  ends  the  matter  so  far  as  an  ap- 
pellate court  is  concerned."  This,  of  course,  is  to  be  taken 
Arith  the  qualification  that  there  is  substanial  evidence  to  sup- 
port the  trial  court's  conclusion,  and  of  that  there  can  be 
10  doubt  herein.  Manifestly,  there  were  several  slight  mis- 
cakes  made  by  the  government  surveyor  and  there  are  some 
inaccuracies  in  his  survey.  But  there  is  much  stronger  rea- 
son for  accepting  the  Eager  comer  than  the  O'C  corner.  It 
corresponds  more  closely  with  the  calls  of  the  survoy  than 
does  the  other.  It  is  true  that  it  does  not  meet  every  require- 
ment, but  it  seems  reasonable  and  probable  that  it  is  practi- 
cally at  the  point  selected  by  the  original  surveyor.  Respond- 
ent, in  its  brief,  follows  carefully  the  survey  of  Mr.  Eager 
and  points  out  step  by  step  how  it  conforms  substantially  to 
the  calls  of  the  original  field-notes.  As  before  stated,  the 
weight  of  the  evidence  is  decidedly  in  favor  of  his  survey, 
although  on  the  line  running  north  the  O'C  comer  comes 
nearer  satisfying  the  call  as  to  natural  monuments  than  does 
the  Eager  corner.  But,  as  stated  by  respondent,  as  to  this 
course,  neither  of  the  rival  comers  fits  the  government  field- 
notes  with  exactness.  Therein  a  mistake  was  probably  made  in 
the  original  survey  or  in  the  record  made  of  it,  as  pointed  out 
by  Mr.  Easrer.  Be  that  as  it  may,  we  cannot  hold  that  this 
difficulty  affects  in  the  slightest  the  finding  of  the  lower  court 

Muirh  is  said  in  appellant's  brief  as  to  monuments  and  the 
rule  that  gives  them  preet^dence  over  courses  and  distances. 
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Special  emphasis  is  laid  upon  the  requirement  of  the  field- 
notes  as  to  certain  creek  crossinp:s,  and  it  is  claimed  that  due 
consideration  was  not  accorded  to  this  circumstance.  But  as 
to  that  appellant  is  mistaken. 

Mr.  Eager's  explanation  along  that  line  seems  quite  renson- 
able  and  satisfactory.  He  said:  **The  principal  reason  I  had 
for  not  accepting  the  0  'C  corner  as  the  common  comer  of  3, 
4,  9,  and  10  was  that  it  was  on  the  wrong  side  of  the  creek. 
The  government  field-notes  stated  that  it  was  three  chains 
to  the  west  of  the  creek,  while  as  a  matter  of  fact  the  O'O 
Corner  was  east  of  the  creek.  It  did  not  correspond  with  the 
check  of  the  government  notes;  those  were  the  reasons  that 
time,  and  besides,  I  checked  the  course  of  the  creek.  The 
course  of  the  creek  south  of  the  O'C  Corner  did  not  corre- 
spond with  the  government  field-notes.  The  O'C  Corner 
would  not  check  with  the  notation  in  the  field-notes  which 
reads:  'Running  north  between  sections  9  and  10  on  a  varia- 
tion of  16^^  degrees  east  of  49.50  chains  across  creek  25  links 
wide,  course  southwest  enter  chamisal.'  The  line  which  I  es- 
tablished does  correspond  with  this  course,  that  is  another 
reason  for  leaving  the  corner  where  I  did.  The  O'C  Corner 
docs  not  correspond  \^dth  the  measurements  east  and  west, 
nor  with  the  proportional  measurements.  The  field-notes 
stated  that  the  corner  was  three  chains  to  the  west  of  the  creek, 
and  I  considered  that  I  had  got  approximately  that  distance. 
There  was  a  crossing  of  the  creek  at  three  chains  south  of  the 
corner  which  I  re-established,  which  corresponded  with  the 
government  field-notes,  and  the  line  also  corresponded  with 
the  government  field-notes  running  north.  .  .  .  There  is  a 
much  better  monument  right  there  than  the  statement  of  a 
surveyor  that  he  followed  the  bed  of  the  creek  for  a  thousand 
feet  practically  north  and  south  and  that  is  the  statement  of 
the  government  surveyor  that  he  commenced  at  the  section 
corner  to  3,  4,  9,  and  10  and  ran  on  a  line  east  and  at  some 
place  he  crossed  the  creek.  lie  says  that  on  the  line  running 
east  he  positively  crossed  the  creek  at  right  angles.  There  is 
a  discrepancy,  but  I  think  the  statement  that  at  three  chains 
he  crossed  the  creek  running  there  is  much  more  positive  than 
that  he  got  into  the  creek-bed  and  ran  along  it  .  .  .  That  is 
the  reason  I  discarded  the  O'C  Corner  and  re-established  the 
corner  in  a  different  way.    If  the  Buckman  line  which  runs 
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north  a  thousand  feet  to  the  bed  of  the  creek  is  extended  south 
it  should  attach  itself  to  the  southeast  corner  of  section  16; 
but  this  line  running  south  does  not  correspond  in  any  respect 
with  the  field-notes.  It  is  a  blank  compared  with  the  govern- 
ment field-notes  for  the  two  miles  south.  If  I  were  of  the 
opinion  that  it  might  be  tlie  correct  line  by  north,  a  descrip- 
tion of  it  in  accordance  with  the  field-notes  from  the  south 
would  show  that  it  was  absolutely  wrong."  He  further  points 
out  that  the  O'C  corner  fails  to  meet  the  situation  as  to  the 
east  and  west  courses  and  distances. 

Mr.  Eager 's  testimony  seems  clear  and  comprehensive  and  it 
can  leave  little  doubt,  if  any,  that  appellant  has  no  legal  title 
to  the  property  in  dispute. 

We  can  see  no  merit  whatever  in  the  claim  that  respondent, 
by  reason  of  acquiescence  or  estoppel,  is  precluded  from  dis- 
puting the  correctness  of  the  O'Connor  comer. 

[6]  It  seems  that  in  1887  Mr.  Eager  was  called  upon  to 
run  a  line  between  the  lands  of  Nelson  and  Madison  in  the 
northerly  half  of  sections  3  and  4.  It  is  true  that  Mr.  Eager 
at  that  time  assumed  the  0  'C  comer  to  be  the  true  government 
corner.  It  was  so  represented  to  him  by  Mr.  Nelson  and  he 
proceeded  upon  that  basis.  There  was  no  question  raised  as 
to  its  accuracy.  But  it  is  manifest  that  the  acquiescence  and 
agreement  of  Nelson  and  Madison  as  to  said  corner  and  to  the 
boundary  line  between  their  parcels  of  land,  conceding  that  it 
would  be  binding  upon  them  and  their  successors,  would  not 
preclude  the  city  of  Vallejo  from  contesting  its  accuracy  in 
reference  to  an  entirely  diflferent  tract  of  land.  Different 
tracts  are  in  controversy  here  and,  therefore,  a  different  line, 
and,  moreover,  the  United  States  then  owned  the  land  now 
owned  by  appellant  and  the  United  States  was  not  a  party  to 
the  proceeding.  It  will  not  be  disputed  that  **an  agreement 
cannot  be  extended  by  implication  or  otherwise  to  boundaries 
not  considered  in  the  agreement''  (Orants  Pass  Land  Co,  v. 
Brown,  168  Cal.  456,  [143  Pac.  754]),  and,  furthermore,  *'A 
survey  for  the  purpose  of  establishing  a  boundary  line,  made 
between  a  sole  owner  of  the  land  on  one  side,  and  one  of  the 
several  owners  of  the  land  on  the  other  side,  does  not  estop  the 
owners  who  did  not  join  in  it."  (Springs  v.  Hewston,  52  CaL 
442.) 
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We  are  satisfied,  not  only  that  the  findings  of  the  lower 
court  are  supported,  but  that  the  equities  in  the  case  are  with 
respondent. 

The  judgment  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  7, 1919,  and  a  petition  to  have 
the  cause  heard  in  the  supreme  court,  after  judgment  in  the 
district  court  of  appeal,  was  denied  by  the  supreme  court  on 
July  7,  1919. 

All  the  Justices  concurred,  except  Melvin,  J.,  and  Olney,  J., 
who  were  absent 
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T.  M.  FOULGER,  Respondent,  v.  TIDEWATER  SOUTH- 
ERN  RAILWAY  COMPANY  (a  Corporation),  Appel- 
lant. 

Ll]  Deeds — Want  op  Noticx  ov  Puor  Deed — Bona  Fide  Puschaseb 
POB  Value. — A  deed  to  a  right  of  way  oyer  a  tract  of  land 
which,  though  executed  prior  in  point  of  time,  is  not  put  of  record 
until  subsequent  to  the  execution,  delivery,  and  recordation  of  a 
deed  of  trust  covering  the  entire  tract,  is  void  as  to  the  grantee 
under  the  deed  of  trust  wherr  the  latter,  at  the  time  it  received 
the  trust  deed,  was  wholly  ignorant  of  the  existence  of  such  prior 
deed  and  of  facts  which  would  put  it  as  a  prudent  person  upon 
inquiry  as  to  the  fact  of  said  conveyance  or  of  any  claim  of 
interest  in  the  land  by  the  grantee  therein. 

[2j  Id.— SrBsEQUENT  Purchase  With  Notice — Pbiority. — Under  such 
circumstances,  the  purchaser  of  the  property  at  the  trustee's  sale 
under  the  deed  of  trust  is  protected  against  such  prior  deed,  not- 
withstanding at  the  time  he  purchased  he  had  knowledge  that  the 
grantee  under  the  prior  deed  was  constructing  a  railroad  across 
the  property. 

1.     Effect  of  delay  in  recording  instrument  on  rights  of  intervening 
purchaser  without  notice,  note,  7  Ann.  OiA.  367. 
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APPEAL  from  a  judj^rnient  of  the  Superior  Court  of  Stan* 
islaus  County.    W.  H.  Langdon,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  L.  Levinsky  for  Appellant 

Hawkins  &  Hawkins  for  Respondent. 

HART,  J. — This  is  an  action  to  quiet  title  and  for  damages 
for  the  wrongful  taking  of  a  certain  portion  of  the  land  in 
dispute  and  for  injury  to  the  remaining  portion. 

On  February  15,  1912,  one  James  M.  Johnson  and  his  wife 
deeded  to  H.  C.  LeflSngiiV'ell  and  Ella  E.  Leffing^^ell,  his  wife, 
a  certain  tract  of  land  near  Modesto,  in  Stanislaus  County, 
containing  ten  acres.  The  LelBngwells,  on  December  17, 1913, 
conveyed  the  same  land  to  Lottie  R.  Kerry  and  William  J. 
Kerry,  her  husband.  On  January  16,  1914,  the  Kerrj^s  bor- 
rowed from  the  Modesto  Savings  Bank  $775  and  executed  a 
deed  of  trust,  which  was  recorded  January  26,  1914,  to  A.  L. 
Cressey  and  J.  J.  McMahon,  as  trustees,  to  secure  the  payment 
of  the  note  given  for  the  amount  of  the  loan.  Default  was 
made  in  the  payment  of  said  note  and,  after  due  proceedings, 
said  trustees  sold  the  property,  under  the  terms  of  the  deed 
of  trust,  to  T.  M.  Foulger,  the  plaintiff  herein,  for  the  sum 
of  two  thousand  dollars,  and  executed  a  deed  to  the  latter, 
dated  July  15th,  and  recorded  July  21,  1916. 

It  was  alleged  in  the  complaint  that,  ''subsequent  to  the 
execution  of  said  deed  of  trust,  the  defendant,  without  any 
right  or  authority,  entered  upon  said  land  and  premises  and 
constructed  thereon  a  railroad,"  which  runs  in  a  diagonal 
line  across  plaintiff's  land.  It  was  also  alleged  that  the  land 
was  farming  land ;  that  it  was  necessary  to  irrigate  the  same 
and  that  the  construction  of  the  railroad  cut  off  plaintiff's 
ditches  and  water  supply;  that  the  construction  of  the  rail- 
road severed  plaintiff's  land  into  two  fields  and  that  it  was 
necessary  for  him  to  construct  a  crossing  over  said  railroad 
at  a  cost  of  fifty  dollars ;  that  it  was  necessary  to  siphon  water 
across  said  railroad  at  a  cost  of  one  hundred  dollars ;  that  by 
reason  of  said  severance  the  market  value  of  the  land  has  de- 
preciated four  hundred  dollars;  and  that  plaintiff  is  damaged 
in  the  sum  of  $250  by  reason  of  being  deprived  of  the  use  of 
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the  land  occupied.     Total  damages  in  the  sum  of  eight  hun- 
dred dollars  were  asked  for. 

The  complaint  was  filed  on  September  3,  1917.  On  the 
sixth  day  of  April,  1917,  defendant  recorded  a  deed  from 
H.  G,  Leflfingwell  to  Tidewater  Southern  Railway  Company, 
conveying  a  right  of  way  fifty  feet  wide  acroas  the  land  in 
question  for  railroad  purposes,  which  deed  was  dated  August 
15,  1912. 

T.  M.  Foulger,  the  plaintiff,  was  sworn  as  a  witness  and  tes- 
tified: That,  some  time  prior  to  May  25,  1917,  he  examined 
the  property  in  question ;  that  at  that  time  he  saw  no  railroad 
across  the  land,  saw  nothing  indicating  a  railroad  and  saw  no 
stakes  upon  the  ground;  that,  on  July  15,  1916,  he  attended 
the  trustees*  sale  of  the  property  and  bid  two  thousand  dollars 
for  it,  and  in  addition  he  was  to  pay  the  interest  and  taxes 
above  that  amount,  amounting  to  thirty-five  dollars,  and  tliat 
he  did  pay  such  sums  for  the  property.  He  said  that  the 
railroad  had  been  built  through  his  land  in  a  cut,  the  dirt 
being  piled  on  both  sides;  that  prior  to  the  building  of  the 
road  the  land  had  been  planted  to  grapes;  that  the  grape- 
vines had  been  plowed  up  and  piled  to  one  side ;  that  on  the 
east  side  of  the  track  is  a  reservoir,  about  fourteen  by  sixteen 
feet  in  dimension,  made  of  concrete.  The  right  of  way  occu- 
pied about  an  acre  of  the  land  and  the  amount  on  the  east 
side  of  the  track  was  about  half  an  acre.  It  was  necessary  to 
pipe  water  under  the  railroad  from  the  reservoir  to  the  bal- 
ance of  the  land.  The  witness  testified  as  to  what  he  thought 
would  be  the  cost  of  piping,  crossing  the  track,  etc.,  and  the 
value  of  the  land  taken  and  that  severed. 

On  cross-examination  the  witness  said  that  he  was  on  the 
land  on  the  14th  of  July,  1916,  the  day  before  he  bought  it, 
and  saw  the  railroad  being  constructed  across  the  land  and 
saw  a  construction  train  being  operated  on  the  track.  He  im- 
mediately went  to  Judge  Broughton,  president  of  the  Modesto 
Savings  Bank,  and  asked  him  if  he  knew  anything  about  a 
right  of  way,  that  they  had  put  a  railroad  there  since  he  had 
contracted  to  buy  the  land,  and  that  Judge  Broughton  replied 
to  him:  "I  knew  nothing  of  it;  they  haven't  got  any  right 
of  way  from  me";  that  the  witness  investigated  and  found 
they  had  no  right  of  way ;  that  he  did  not  go  to  the  Railroad 
Company  to  see  why  they  were  on  the  land,  but  spoke  to  their 
surveyor,  Mr.  Lindsey,  probably  within  a  week  after  the  sale; 
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that  Mr,  Lindsey  told  him  to  go  and  see  Mr.  Bearce,  presi- 
dent of  the  defendant  corporation,  but  that  he  did  not  go  to 
see  him;  he  went  to  his  attorney,  who  began  trying  to  get  a 
settlement  out  of  the  railroad.  It  appeared  that,  in  the  month 
of  May,  1916,  and  previously  to  bidding  on  the  property, 
having  in  view  the  purpose  of  purchasing  it,  the  plaintiff 
visited  and  examined  the  property.  At  that  time  no  work 
had  been  done  on  the  railroad  right  of  way,  and  respondent 
saw  no  indications  of  a  railroad  or  preparations  to  build  one 
on  and  through  the  property.  He  then  deposited  three  hun- 
dred dollars  and  entered  into  an  agreement  that  he  would  bid 
at  the  trustees'  sale  or  forfeit  the  three  hundred  dollars.  He 
stated  that  he  bought  the  land  after  seeing  the  railroad  there 
because  if  he  did  not  he  would  have  to  forfeit  the  three  hun- 
dred dollars ;  that  he  would  not  have  paid  two  thousand  dol- 
lars for  the  property  had  he  known  the  railroad  was  there 
when  he  "put  his  contract  up.*' 

J.  E.  Broughton,  president  of  the  Modesto  Savings  Bank, 
testified  that  at  the  date  of  the  trust  deed  from  the  Kerrys 
the  trustees,  A.  L.  Cressey  and  J.  J.  McMahon,  were  directors 
of  the  bank;  that  they  had  nothing  to  do  with  making  the 
loan  more  than  approving  it  at  the  monthly  meeting  of  the 
board  of  directors;  that  they  are  the  parties  who  regularly 
act  as  trustees  for  the  bank.  Questioned  as  to  what  he  did 
in  making  the  loan,  with  reference  to  an  examination  of  the 
land,  the  witness  said :  '*  Well,  we  were  familiar  with  the  qual- 
ity of  the  land,  and  were  satisfied  it  was  good  security  for  the 
amount  we  made  the  loan,  and  satisfied  that  the  title  was  all 
right";  that  they  had  an  abstract  prepared  and  relied  upon 
that;  that  he  had  resided  in  Stanislaus  County  for  thirty-nine 
years  and  for  thirty  years  had  been  familiar  with  the  quality 
and  value  of  lands  in  the  county ;  that  at  the  time  the  loan  was 
made  to  Mrs.  Kerry  he  had  no  knowledge  that  the  defendant 
claimed  any  interest  in  the  land;  that  while  the  bank  held 
the  trust  deed  it  never  gave  the  Railroad  Company  a  right  to 
cross  the  land  in  question  with  a  track. 

Several  witnesses  testified  as  to  the  value  of  the  land,  and 
plaintiff  rested. 

The  defendant  called  as  a  witness  its  engineer,  J.  C.  Lind- 
sey, who  testified  that,  in  November,  1911,  a  survey  was  made 
through  the  lands  now  owned  by  plaintiff;  that  the  center 
line  of  the  railroad  was  staked  out  with  stakes  each  one  hun- 
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dred  feet,  the  stakes  being  approximately  eight  inches  above 
the  ground ;  that,  in  July,  1915,  another  survey  was  made  and 
the  stakes  reset;  that  the  original  stakes  were  not  there  ''by 
reason  of  the  farmers  plowing  them  out  and  cultivating  the 
lands";  that  defendant  began  grading  on  the  land  in  ques- 
tion between  June  15  and  July  1,  1916,  the  grading  was  com- 
pleted about  the  10th  of  July  and  the  track  laid  on  tlie  10th, 
11th,  and  12th  of  July;  on  July  11th  trains  began  running 
across  there.  The  witness  said  that  plaintiff  came  to  him  on 
July  16th  and  asked  about  getting  payment  for  the  right  of 
way;  witness  suggested  that  plaintiff  write  Mr.  Bearce  re- 
garding a  settlement  and  also  told  him  that  the  company  had 
a  deed  from  a  prior  owner.  He  stated  that  on  the  7th  of 
July,  1916,  railroad  ties  six  by  eight  inches,  eight  feet  long, 
were  placed  on  the  land  about  two  feet  apart  and  that  steel 
rails  were  brought  on  to  the  laud  on  July  11th. 

As  to  what  occurred  at  the  time  of  the  second  survey, 
C.  G.  Burnett,  assistant  engineer  of  defendant,  corroborated 
the  testimony  of  Mr.  Lindsey. 

The  court  found  that  the  said  savings  bank  took  the  deed 
of  trust  from  the  Kerrys  without  knowledge  of  the  convey- 
ance by  H.  C.  Leffingwell  to  the  defendant  or  of  facts  suffi- 
cient to  put  it  upon  notice  of  the  said  conveyance  and  that 
it  did  not  have  notice  at  the  time  it  took  said  trust  deed 
of  any  claim  of  the  defendant  in  and  to  said  real  estate; 
that  said  bank  at  the  time  of  taking  said  deed  of  trust  waB 
an  innocent  encumbrancer  for  value  and  that  the  said  deed 
of  trust  was  received  by  said  bank  in  good  faith  and  for  a 
valuable  consideration.  It  was  further  found  that  at  the 
time  plaintiff  purchased  said  property  at  the  trustees'  bsI^ 
he  had  notice  of  the  fact  that  the  defendant  was  at  that 
time  constructing  across  said  land  and  premises  a  railroad 
and  knew  that  a  railroad  bed  had  been  graded  and  that  ties 
had  been  placed  thereon  and  rails  had  been  laid  upon  said 
ties  and  that  railroad  trains  had  pa.sscd  over  the  rails.  It 
was  also  found  that  at  the  trial  of  this  action  the  defend- 
ant stipulated  that  it  only  claimed  a  strip  of  fifty  feet  wide 
as  its  right  of  way.  Other  findiriLrs  were  made  relating  to 
the  adaptability  of  the  land  to  farniinor  purposes,  the  cut- 
ting of  the  land  np  into  two  parts  by  tl"^  right  of  way,  the 
interference  of  the  rJL'lit  of  way  with  the  |)ropcr  and  requi- 
site use  of  a  wutor  d'.trh  on  said  land  Lur  i.  rivaling  pnrpo^^cd 
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and  the  several  items  of  damages  suffered  by  the  plaintiff 
by  reason  of  the  existence  of  the  right  of  way  and  the  main- 
tenance of  a  railroad  track  on  and  over  said  way,  etc.  While, 
as  seen,  the  plaintiff  testified  that  at  the  time  he  firat  visited 
the  land  in  contemplation  of  purchasing  it  he  saw  or  ob- 
served no  evidence  of  a  railroad  track  or  no  indications  that 
a  track  was  to  be  built  thereon,  the  court  made  no  finding 
as  to  that  fact 

The  judgment  is:  ''That  the  plaintiff  is  the  owner  of  all 
the  land  hereinbefore  described,  subject,  however,  to  the  ease- 
ment of  the  defendant  over  and  across  said  land  upon  the 
strip  of  land  hereinbefore  described,  and  the  defendant  has 
the  right  to  maintain  upon  said  right  of  way  fifty  feet  in 
width  a  railroad."  Plaintiff  was  further  awarded  the  sum 
6t  five  hundred  dollars  as  damages  and  his  costs  of  suit. 

[1]  That  the  deed  of  H.  C.  Lefiingwell  to  the  defendant, 
although  delivered  prior  to  the  making  and  delivery  of  the 
trust  deed  to  the  Modesto  Savings  Bank,  was  not  recorded 
until  after  the  delivery  of  said  trust  deed  to  said  bank,  that 
the  bank,  at  the  time  it  received  the  trust  deed,  was  wholly 
ignorant  of  the  existence  of  the  deed  to  defendant  or  of 
facts  which  would  put  it  as  a  prudent  person  upon  inquiry 
as  to  the  fact  of  said  conveyance  or  of  any  claim  of  interest 
by  defendant  in  the  land,  and  that  said  bank  was,  therefore, 
a  bona  fide  encumbrancer  for  value,  are  well-established  facts 
in  the  case,  the  trial  court  having  upon  sufficient  evidence  so 
found.  It  follows,  therefore,  as  a  proposition  of  law,  that 
the  deed  of  H.  G.  Leffingwell  to  the  appellant  is  void  as  to 
the  bank.  (Civ.  Code,  sees.  1214,  1215.)  This,  under  the 
sections  of  the  Civil  Code  just  named,  is  determinative  of 
this  appeal,  for  the  plaintiff  is  protected  by  and  sheltered 
under  the  bona  fides  of  the  savings  bank.  [2]  Therefore, 
whether  plaintiff  bought  the  property  with  notice  of  facts 
which,  if  followed  up  by  him,  were  sufficient  to  have  invested 
him  with  knowledge  of  the  fact  of  the  conveyance  of  an  in- 
terest in  the  land  to  the  defendant  prior  in  date  to  the  pur- 
chase by  him,  or  whether  he  had  actual  knowledge  of  that 
fact,  is  wholly  unimportant  and  immaterial.  (27  Cyc.  1727 ; 
Logan  v.  Eva,  144  Pa.  312,  [22  Atl.  757] ;  Martin  v.  Jackson, 
27  Pa.  St.  504;  Keyser  v.  Clifton  (Tex.  Civ.),  50  S.  W.  957.) 

In  Logan  v.  Eva,  suprOf  it  appeared  that  ^Irs.  EVa  was  the 
possessor  in  her  separate  right  of  one  thousand  seven  huu- 

41  Oal.  App.— 9 
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dred  dollars,  of  which  amount  she  turned  over  to  her  hus- 
band the  sum  of  one  thousand  two  hundred  dollars,  to  be 
by  him  invested  in  real  estate,  title  to  which  was  to  be  in  her 
name.  The  husband  bought  the  property  with  said  money, 
but  in  violation  of  the  directions  of  his  wife  and  of  his  trust 
took  title  in  his  own  name,  and  thereafter  borrowed  money 
from  one  Eeesley  and  gave  the  latter  a  mortgage  on  said 
property  as  security  for  the  loan.  One  Logan,  who  then  had 
notice  of  the  trust,  purchased  the  property  at  the  foreclosure 
sale.  There,  as  here,  it  was  contended  that  Logan,  having 
notice  of  the  trust  in  favor  of  Mrs.  Eva  or  her  equitable  title 
thereto,  acquired  no  title  to  the  land  by  the  conveyance  to 
him  under  the  foreclosure  sale.  The  supreme  court  of  Penn- 
sylvania, refusing  to  sanction  the  contention,  said:  *'It  is 
well  settled  that  a  purchaser  of  land  is  unaffected  by  a  secret 
trust  or  equity  unknown  to  him,  and  that  he  may  pass  title 
thereto,  untrammeled  by  the  trust,  to  a  person  who  has  notice 
of  it.  *A  mortgagee  is  regarded  as  a  purchaser,  and  is  pro- 
tected from  all  secret  equities  and  trusts  of  which  he  had  no 
notice.  (Heister  v.  Fortner,  2  Binn.  (Pa.)  40,  [4  Am.  Dec. 
417] ;  Cover  v.  Black,  1  Pa.  St.  493.)  Notice  to  a  purchaser 
at  the  sheriff's  sale  of  the  mortgage  comes  entirely  too  late, 
if  the  mortgagee  had  no  notice  when  the  mortgage  was  exe- 
cuted.' (Martin  v.  Jackson,  27  Pa.  St.  504,  [67  Am.  Dec 
489].)*'  The  court  in  that  case  further  said:  '*It  must  be 
borne  in  mind  that  the  rule  which  protects  a  purchaser  with 
notice  is  not  the  outcome  of  a  tender  regard  for  him.  It  is 
the  logical  sequence  of  the  doctrine  that  a  bona  fide  purchaser, 
without  notice  of  a  secret  equity,  takes  a  title  unaffected  by  it. 
If  such  a  purchaser  could  only  pass  his  title  to  persons  igno- 
rant of  the  trust,  the  market  value  of  his  proper^  would  be 
depreciated  by  the  restriction,  and  his  enjoyment  of  it  would 
be  very  much  impaired.  Hence  the  law  declares  that  the 
knowledge  of  his  vendee  is  not  in  the  way  of  the  transmission 
of  his  title,  untrammeled  by  the  trust." 

In  Keyser  v.  Clifton  (Tex.  Civ.),  50  S.  W.  957,  it  is  held 
that  "the  bona  fides  of  the  mortgapjcc  as  to  the  title  passes 
to  the  purchaser  at  the  foreclosure  sale,  regardless  of  the 
knowledge  of  the  latter." 

Counsel  for  the  appellant  insists  that  the  rule  enunciated 
in  the  above  cases  has  never  been  and  is  not  now  the  rule  in 
California,  and  in  support  of  liis  position  cites  the  cases  oi 
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Eversdon  v.  MayJiew,  65  Cal.  163,  [3  Pac.  641],  and  Kenniff 
V.  Caul  field,  140  Cal.  34,  [73  Pac.  803].  Those  cases,  as  to 
the  facts,  ai*e  wholly  different  from  this,  and  they  merely  deal 
with  and  apply  the  well-settled  rule  that  one  who  takes  a 
conveyance  of  real  property  with  notice  of  a  prior  equity  or 
title  of  anotlier  in  or  to  such  property  acquires  no  title  thereto 
or  acquires  the  property  subject  to  the  prior  equity  or  inter- 
est of  which  he  had  knowledge  or  notice  when  he  received  the 
conveyance.    The  cases  are  not  in  point  here. 

That  the  rule  applied  in  the  cases  first  above  referred  to 
is  the  California  rule  is  clear  from  the  provisions  of  section 
1214  of  the  Civil  Code.  Moreover,  the  rule  is  so  just  and 
sound  in  principle  that  it  ought  to  be  the  rule  of  decision  in 
every  jurisdiction  in  cases  whose  facts  are  analogous  to  those 
of  the  instant  case. 

We  are  persuaded  that  there  is  no  merit  in  this  appeal,  and 
the  judgment  is  accordingly  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  7,  1919. 

All  the  Justices  concurred,  except  Mclvin,  J.,  and  Olney,  J., 
who  were  absent. 


[CiT.  No.  2912.    First  Appellate  District,  Division  One. — May  9, 1919.] 

METROPOLITAN  REDWOOD  LUMBER  COMPANY 
(a  Corporation),  et  al..  Petitioners,  v.  INDUSTRIAL 
ACCIDENT  COMMISSION  et  al.,  Respondenta. 

11  j  Workmen's  Compensation  Act — Quarrels  Between  Employees 
— ^Liability  of  Employer  for  Injuries. — Injuries  suffered  by 
employees  due  to  quarrels  between  themselves  may  not  be  made 
the  basis  of  compensation  under  the  Workmen's  Compensation 
Act,  exeept  where  the  fellow-employee  committing  the  injury  did 
so  while  in  an  intoxicated  state  of  frenzy  and  passion,  which  was 
bis  habitude  and  which  rendered  it  unsafe  for  him  to  be  permitted 
to  work  with  his  fellnw-employees,  and  which  condition  w&s  known 
to  his  employer,  or  where  the  injured   employee  was  the  superior 
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in  rank  to  the  one  causing  bis  injuries,  and  the  assault  arose  out 
of  an  attempted  exercise  of  discipline  on  the  part  of  the  superior 
employee. 

PROCEEt)IXG  on  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.    Award  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Redman  &  Alexander  for  Petitioners. 

Christopher  M.  Bradley  and  Warren  H.  Pillsbury  for  Ro- 
spondents. 

RICHARDS,  J. — The  following  are  the  undisputed  facts 
in  the  case.  The  petitioner,  Metropolitan  Redwood  Lumber 
Company,  maintained  a  store  at  a  small  town  named  Metro- 
politan, in  Humboldt  County.  Henri  Qireaux,  the  applicant 
for  compensation  before  the  Industrial  Accident  Commission, 
was  an  employee  of  said  petitioner  in  the  capacity  of  store- 
keeper, having  in  charge  its  stock  of  merchandise  in  its  said 
store.  One  J.  T.  Cleary  was  also  employed  by  the  said  petitioner 
as  its  bookkeeper  in  said  store.  The  postofEice  of  the  town 
was  at  the  store,  and  the  said  J.  T.  Cleary  was  the  postmaster, 
receiving  in  addition  to  his  salary  as  one  of  said  petitioner's 
employees  a  salary  of  ten  dollars  per  month  from  the  United 
States  government  for  acting  as  such  postmaster.  The  post- 
office  seems  to  have  been  an  adjunct  of  the  store,  and  the  sev- 
eral employees  of  the  petitioner  carried  the  mail  to  and  from 
the  postoffice  and  the  railway  station.  A  discord  had  arisen 
between  Qireaux  and  Cleary,  the  former  having  insisted  on 
charging  to  the  latter 's  account  some  small  items  of  merchan- 
dise, such  as  candy,  which  the  latter  had  taken  without  charg- 
ing himself.  Some  trouble  over  making  change  between  the 
two  intensified  this  discord.  Just  prior  to  the  collision  caus- 
ing the  applicant's  injuries  he  had  carried  the  mail  across 
to  the  train  and  was  coming  back  to  the  store  with  the  re- 
turn bag  of  mail  when  he  was  met  by  Cleary,  who  was  taking 
some  mail  to  another  train,  but  who,  upon  meeting  Qireaux, 
without  further  or  other  provocation,  dropped  his  mail  and 
made  a  personal  attack  upon  Qireaux,  striking  him  violently 
and  causing  the  injuries  for  which  he  sought  compensation. 
So  far  as  the  petitioner  herein,  their  employer,  was  concerned. 
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the  two  men  were  of  equal  rank  as  its  employees,  neither 
being  the  superior  of  the  oilier  in  his  employment. 

The  Industrial  Accident  Commission  by  a  divided  vote  made 
the  award  assailed  in  this  proceeding.  The  only  question  pre- 
sented for  our  consideration  is  as  to  whether  the  said  appli- 
cant was  entitled  to  such  award  as  for  an  injury  arising  out 
of  his  employment. 

[1]  While  the  authorities  cited  by  the  respective  parties 
hereto  from  other  jurisdictions  are  in  conflict  as  to  the  right 
of  employees  to  compensation  in  this  class  of  cases,  we  are 
unable  to  distinguish  in  principle  between  this  case  and 
the  cases  of  Coronado  Beach  Co,  v.  Pillsbury,  172  Cal.  682, 
[L.  R.  A.  1916F,  1164,  158  Pac.  212],  and  Fishering  v.  Pi««- 
bury,  172  Cal.  690,  [158  Pac.  215].  It  is  true  that  in  each 
of  these  oases,  as  in  this  case,  the  applicant  at  the  time  of 
his  injuries  was  in  the  course  of  his  employment;  in  each 
of  those  cases  the  act  of  the  foUow-employee  which  was  the 
immediate  cause  of  the  injuries  was  a  playful  or,  at  least, 
not  a  willfully  intentional  act  arising  out  of  ill  will  on  the 
part  of  the  pei*son  causing  said  injuries;  but  the  reasoning 
of  the  supreme  court  in  each  of  the  above-cited  cases,  as  well 
as  the  authorities  given  in  support  thereof,  apply  equally  to 
a  case  where  the  injury  was  intentionally  inflicted.  In  the 
case  of  Coronado  Beach  Co.  v.  PUlshury,  supra,  the  learned 
justice  writing  the  opinion,  in  his  very  full  resume  of  the 
authorities  touching  this  question,  calls  attention  to  an  excep- 
tion to  the  general  rule  on  nonliability  of  the  employer  for 
injuries  resulting  from  either  the  playful  acts  or  intended 
assaults  of  fellow-employees,  which  exists  where  the  fellow- 
employee  committing  the  injury  did  so  while  in  an  intoxicated 
state  of  frenzy  and  passion,  which  was  his  habitude  and  which 
rendered  it  unsafe  for  him  to  be  permitted  to  work  with  his 
fellow-employees,  and  which  condition  was  known  to  his  em- 
ployer, who  would  thus  be  negligent  in  subjecting  his  peace- 
able servants  to  such  known  risk.  A  second  exception  is  also 
noted  in  the  cases  cited  which  arises  in  cases  where  the  in- 
jured employee  was  the  superior  in  rank  to  the  one  causing 
his  injuries,  the  assault  arising  out  of  an  attempted  exercise 
of  discipline  on  the  part  of  the  superior  employee.  Neither 
of  these  exceptions  can  be  given  application  to  the  case  at  bar. 

The  following  authorities  fully  sustain  our  view  that  ordi- 
narily and  outside  of  the  exceptions  above  noted  injuries  suf- 
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f  ered  by  employees  due  to  quarrels  between  themselves  may 
not  be  made  the  basis  of  compensation  under  the  Workmen's 
Compensation  Acts:  Jacquemin  v.  Turner  etc,  Co.,  92  Conn. 
382,  [L.  R.  A.  1918E,  496,  103  Atl.  1151  ;  StUlwagon  v.  CaU 
Ion  Bros.,  183  App.  Div.  141,  [170  N.  Y.  Supp.  677] ;  Union 
Sanitary  Mfg.  Co.  v.  Davis  (Ind.  App.),  115  N.  E.  676;  Moun- 
tain  Ice  Co.  v.  McNeil,  91  N.  J.  L.  528,  [L.  R.  A.  1918E,  494, 
103  Atl.  184] ;  De  Fillippis  v.  Falkenberg,  170  App.  Div.  153, 
[155  N.  Y.  Supp.  761] ;  Tarpper  v.  Weston  etc.  Co.,  200  Mich. 
275,   [L.  R.  A.  1918E,  507,  166  N.  W.  857]. 

The  recent  case  of  Kimbol  v.  Industrial  Ace.  Com.,  173  Cal. 
351,  [Ann.  Cas.  1917E,  312,  L.  R.  A.  1917B,  595,  160  Pac. 
150],  to  which  our  attention  has  been  directed,  arose  out  of 
quite  a  diflEerent  state  of  facts;  and  if  there  is  anything  con- 
tained in  the  opinion  therein  touching  this  case  it  must  be 
taken  as  suppoiting  rather  than  opposing  the  views  above 
advanced. 

It  follows  that  the  award  of  the  commission  must  be  held  to 
have  been  in  excess  of  its  jurisdiction,  and  must^  therefore,  be 
annulled.     It  is  so  ordered. 

Waste,  P.  J.,  and  Kerri^jan,  J.,  concurred. 


[dv.  No.  2766.    First  Appellate  District,  Division  Two.— May  9, 1919.] 

VALENTINE  EGENBERGER  et  al.,  Respondents,  v. 
AUGUST  NEUMAN  et  al.,  Defendants;  J.  E.  DAVIS 
et  al.,  Appellants. 

[1]  Pbomissort  Notes — Ai/tkbnative  Payif,s — Pleading — Considera^ 
TiON. — While  a  note  payable  in  the  alternative  to  one  or  the  other 
of  two  persons  is  not  a  promissory  note,  if,  however,  it  purports 
on  its  face  to  be  for  value  received,  the  setting  forth  of  the  note 
according  to  its  terms  is  a  sufficient  statement  of  consideration  to 
entitle  the  plaintiff  in  an  action  based  thereon  to  recover  as  on  a 
contract. 

L2J  Id. — Foreclosure  of  Mortgage  Security  —  Parties. — ^Where  a 
note  payable  in  the  alternative  to  one  or  the  other  of  two  persons 
is  secured  by  a  mortgage,  an  action  may  be  maintained  by  both 
parties  named  in  the  note  and  mortgage  for  the  foreclosure  of 
the  mortgage. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.  J.  J.  Trabucco^  Judge  Presiding. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  M.  Kinley  for  Appellants. 

Dibert  &  Stiefvater  and  Albert  P.  Stiefvater  for  Re- 
spondents. 

LANGDON,  P.  J.— This  is  an  appeal  by  defendants,  J.  B. 
Davis  and  Alice  M.  Davis,  from  a  judgment  and  decree 
foreclosing  a  mortgage  against  them.  Appellants  are  the 
holders  of  the  legal  title  to  the  property  affected  by  the 
foreclosure,  title  having  passed  to  them  through  mesne  con- 
veyances from  August  H.  Neuman  and  Ida  Newman  after 
the  lien  of  the  mortgage  had  attached.  The  appellants  de- 
murred on  general  and  special  grounds  to  plainti£b' 
amended  complaint;  their  demurrers  were  overruled,  and 
upon  their  failure  to  answer,  judgment  was  entered  against 
them. 

There  is  but  one  question  upon  this  appeal  and  that  is, 
Does  the  amended  complaint  state  facts  sufficient  to  consti- 
tute a  cause  of  action?  The  argument  of  appellants  is 
predicated  upon  the  fact  that  the  note,  and  mortgage  secur- 
ing the  same,  and  which  were  set  out  in  the  amended  com- 
plaint, were  made  in  the  alternative  or  disjunctive  formj — 
that  is,  they  were  made  to  **  Valentine  Egenberger  or 
Katherine  Egenberger." 

There  are  only  two  authorities  cited  to  us  directly  upon 
this  question,  neither  one  of  which  is  from  this  state.  The 
appcllnnts  rely  upon  the  case  of  Musselman  v.  Oakes,  19  111. 
81,  [68  Am.  Dec.  583],  in  which  it  is  said  that  a  note  pay- 
able in  the  alternative  to  one  or  two  persons  is  not  a 
promissory  note  and  cannot  be  sued  on  as  such.  This  con- 
tention may  be  granted;  but  in  the  instant  case  the  action 
is  brought  to  collect  the  debt  secured  by  a  mortgage  regard- 
less of  the  means  by  which  the  debt  was  evidenced.  [1] 
Furthermore,  in  reply  to  the  contention  of  counsel  based 
upon  the  Oakes  case,  we  may  say  that  while  it  has  been  held 
that  a  note  payable  in  the  alternative  is  not  a  promissory 
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note,  if,  however,  it  purports  on  its  face  to  be  for  value  re- 
ceived, the  setting  forth  of  the  note  according  to  its  terms 
is  a  sufficient  statement  of  consideration  to  entitle  the  plain- 
tiff to  recover  as  on  a  contract.  {Wdlrad  v.  Petrie,  4  Wend. 
(N.  Y.)  575,  cited  in  1  Daniel  on  Negotiable  Instruments, 
sec.  103.)  The  record  in  the  present  case  discloses  that 
the  note  stated  on  its  face  it  was  given  for  a  valuable  con- 
sideration. 

[2]  However,  the  case  of  Seedhotise  et  aL  v.  Broward, 
34  Fla.  522,  [16  South.  425],  is  a  case  covering  a  very  simi- 
lar state  of  facts  in  so  far  as  the  language  of  the  note  and 
mortgage  is  concerned.  In  that  case,  as  in  this,  the  action 
was  to  foreclose  a  mortgage  securing  a  note,  the  plaintiffs 
being  Henry  Seedhouse  and  Helen  Seedhouse,  his  wife. 
There,  as  here,  a  demurrer  was  interposed  on  the  ground 
that  the  note  and  mortgage  were  in  the  alternative.  The 
court  in  that  case  pointed  out  that  the  mortgage  was  not  a 
conveyance  of  real  property,  but  a  contract  between  mort- 
gagor and  mortgagee  whereby  a  specific  lien  was  created 
upon  certain  property;  that  viewed  as  a  contract,  re- 
quiring the  intei-position  of  judicial  action  to  enforce  its 
provisions,  there  was  no  reason  why  the  fact  that  it  and 
the  debt  secured  were  made  payable  to  one  or  the  other  of 
two  parties  definitely  named  therein  should  render  such 
contract  void.  The  court  pointed  out  that  there  was  some 
variance  in  the  authorities  as  to  whether,  in  such  a  case, 
the  action  could  be  maintained  alone  by  either  of  the  par- 
ties named  as  alternative  payees  or  whether  it  must  be  in- 
stituted jointly  by  both  of  the  payees,  but  added  that  the 
better  practice  was  for  all  of  the  parties  named  as  alterna- 
tive payees  to  join  in  the  suit  to  enforce  such  a  contract. 
The  reasoning  of  this  Florida  case  applies  precisely  to  the 
facts  of  the  instant  case,  and  to  the  legal  effect  of  mort- 
gages in  this  state.  For  in  this  state,  also,  the  original 
character  of  mortgages  has  undergone  a  change  and  they 
have  ceased  to  be  conveyances  except  in  form.  They  pass 
no  estate  in  the  lands  and  are  mere  security.  Under  the 
code  a  mortgage  is  merely  a  contract  by  which  specific 
property  is  hypothecated  for  the  performance  of  an  act. 
{McMillan  v.  Richards,  9  Cal.  365,  [70  Am.  Dec.  655] ;  Fo- 
garfy  v.  iSawyer,  17  ('al.  589;  Button  v.  Warscliauer,  21 
Cal.  609,  [82  Am.  Dec.  765]  ;  Mack  v.  Wetzlar,  39  Cal.  247; 
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Satnngs  dk  Loan  Soc.  v.  McKoon,  120  Cal.  177  [52  Pac. 
305] ;  Civ.  Code  sec.  2920.) 

In  the  present  case,  both  parties  named  in  the  note  and 
mortgage  have  joined  in  the  suit.  It  would  seem,  therefore, 
that  all  the  elements  exist  here  to  make  the  reasoning  in 
the  Florida  case  applicable. 

There  is  no  defense  made  on  the  merits,  but  appellants 
urge  that  the  mortgage  and  note  should  have  been  re- 
formed; that  the  plaintiffs  should  have  pleaded  the  true 
intent  of  the  parties  and  made  an  issue  of  that  matter. 
They  cite  the  case  of  Pierson  v.  McCahill,  21  Cal.  122. 
That  case  holds  that  where,  in  reducing  an  agreement  to 
writing,  a  material  clause  has  been  omitted  by  mistake,  a 
party  seeking  to  avail  himself  of  the  actual  contract  must 
obtain  a  reformation  of  the  writing,  either  by  a  distinct 
proceeding  to  reform  it  or  by  special  pleading  of  mistake 
in  an  action  in  which  the  contract  is  sought  to  be  used,  and 
asking  its  correction  as  independent  relief.  To  the  same 
effect  are  the  other  cases  cited  by  the  appellant  upon  this 
point.  This  rule,  however,  is  wholly  inapplicable  here. 
The  plaintiffs  are  not  contending  that  a  mistake  has  been 
made,  or  that  the  instruments  do  not  express  the  true  in- 
tent of  the  parties.  Under  our  conclusion,  herein  ex- 
pressed, the  note  and  mortgage  as  executed  are  not  void, 
and  as  both  parties  named  therein  as  alternative  payees  are 
plaintiffs  in  the  suit,  there  is  no  occasion  to  ask  for  a 
reformation  of  the  instrument,  nor  to  allege  any  other  in- 
tent of  the  parties  than  the  intent  appearing  upon  the  face 
of  the  instruments — the  instruments  are  sought  to  be  en- 
forced as  executed. 

The  judgment  is  affirmed. 

Brittain,  J.,  and  Haven,  J.,  concurred. 
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[Civ.  No.  2862.     First  Appellate  District,  Diirision  One.— May  10, 1919.] 

THOMAS     OCKENDEN,     Respondent,     v.     HENRY     C. 

CUTTING,  Appellant. 

[1]  Appeal — Alternative  Method — Insufficient  Record  in  Brief. — 
Where  an  appeal  is  taken  by  the  alternative  method  and  the  main 
question  discussed  in  appellant's  opening  brief  is  the  sufficieney  of 
the  pleadings  and  evidence  to  support  the  judgment  appealed 
from,  but  the  appellant  fails  to  print  in  such  brief,  or  in  a 
Buppiement  thereto,  any  part  of  the  pleadings  or  any  excerpts 
from  the  evidence  directing  the  court  to  the  portions  thereof  upon 
which  the  appellant  relies,  the  judgment  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  J.  Van  Nostrand, 
Judge.    Afl&rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Douglas  A.  Nye  for  Appellant. 

Arnold  W.  Liechti  for  Respondent. 

RICHARDS,  J. — [1]  This  matter  is  presented  upon  an 
order  to  show  cause  why  the  appeal  should  not  be  dismissed 
for  failure  on  the  part  of  the  appellant  to  comply  with  the 
requirements  of  section  953c  of  the  Code  of  Civil  Pro- 
cedure. The  appeal  was  by  the  alternative  method,  and  a 
typewritten  transcript  of  119  pages  has  been  filed.  The 
main  question  discussed  in  appellant's  opening  brief  is  the 
sufficiency  of  the  pleadings  and  evidence  to  support  the 
judgment  appealed  from.  No  supplement  is  appended  to 
appellant's  brief  entbracing  any  portion  of  the  record,  nor 
is  there  printed  in  said  brief  any  part  of  the  pleadings  or 
any  excerpts  from  the  evidence  (except  one  brief  half -page), 
directing  the  court  to  the  portions  thereof  upon  which  the 
appellant  relies.  The  existence  of  that  portion  of  section  953c 
of  the  Code  of  Civil  Pi^ocedure  which  requires  that  these 
things  be  done  has  been  utterly  ignored  in  this  case.  Thi.i 
court  and  the  supreme  court  have  repeatedly  pointed  out 
the  necessity  of  a  compliance  with  the  reqnirfMnoiits  r.f  ihis 
section  of  the  code  before  any  duly  devolves  upon  tiic  emit 
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to  60  far  examine  into  the  merits  of  the  appeal  as  to  search 
through  the  record  for  that  which  should  have  been  em- 
braced in  the  brief.  (Moore  v.  Chiajardo,  37  Cal.  App.  342, 
[174  Pac.  92] ;  Scott  v.  Hollywood  Park  Co,,  176  Cal.  680, 
[169  Pac.  379]  j  Chandlee  v.  McCalla,  179  Cal.  678,  [178 
Pac.  709].) 

The  attention  of  the  appellant  having  been  directed  by 
the  brief  of  respondent  to  his  failure  to  comply  with  the 
statute  in  this  regard,  and  no  effort  at  the  correction  of 
the  defect  having  been  attempted,  nor  any  response  made 
to  the  order  to  show  cause,  it  is,  therefore,  ordered  that 
the  judgment  herein  shall  be,  and  the  same  is  hereby, 
affirmed. 

.Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  1965.     Third  Appellate  District.— May  10,  1919.] 

J.  J.  MONROE,  Appellant,  v.  MARY  PLEASANTS  et  al., 

Respondents. 

Ll]  Waters  and  Water  Rights — Title  bt  Prescription — Payment 
OF  Taxes — When  Finding  Unnecessary. — In  an  action  to  estab- 
lish a  prescriptive  title  to  a  water  right  in  a  stream  or  creek  to 
which  the  lands  of  the  party  claiming  the  right  are  riparian,  the 
failure  of  the  court  to  find  that  the  taxes  had  been  levied  and 
assessed  on  the  water  right  and  paid  by  the  parties  in  whom  the 
title  to  the  water  right  is  found  is  not  fatal  to  the  judgment, 
where  no  evidence  was  introduced  by  the  opposing  party  that  any 
taxes  were  or  ever  had  been  levied  and  assessed  upon  such  water 
right. 

[2 J  Id. — Amount  of  Water  Defendants  Entitled  to — Certainty  of 
Judgment. — In  such  action  the  findings  and  judgment  of  the  trial 
court  are  not  void  for  uncertainty  for  failure  to  specify  in  inches 
the  amount  of  water  to  which  the  'defendants  are  entitled,  where 
it  finds  that  the  plaintiff  is  entitled  to  the  use  of  none  of  the 
waters  of  the  stream  in  question,  but  that  the  defendants,  having 
since  a  given  date  continuously  used  all  the  water  thereof  for 
beneficial  purposes,  are  entitled  to  all  said  water,  and  it  is  further 
found  that  the  quantity  of  water  flowing  in  said  stream  does  not 
exceed  fifty  inches,  measured  under  a  four-inch  pressure. 

1.  Prescriptive  title  to  water,  note,  &3  Am.  St  Bep.  712. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Modoc  County.     Clarence  A.  Baker,  Judge.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jamison  &  Wylie  for  Appellant. 

Daly  B.  Robnett  for  Respondents. 

HART,  J.— Plaintiff  brought  the  action  to  have  defend- 
ants enjoined  from  diverting  fourteen-fifteenths  of  the 
waters  of  Dodson  Creek,  in  the  county  of  Modoc,  and  to 
have  it  decreed  that  plaintiff  was  entitled  to  that  quantity 
of  water  from  said  stream  for  the  irrigation  of  certain 
lands  owned  by  him.  He  claimed  to  be  the  owner  of  all 
of  the  waters  of  said  stream  by  appropriation  by  his  gran- 
tors, more  than  forty  years  prior  to  the  commencement  of 
the  action,  but  alleged  that  he  had  permitted  defendants  to 
use  one-fifteenth  of  said  water  for  the  purpose  of  irrigating 
a  small  garden  and  some  fruit  trees.  Plaintiff  also  claimed 
ownership  by  prescription,  alleging  open,  notorious,  and 
adverse  possession  and  the  payment  of  all  taxes  levied 
against  his  water  rights,  dams,  and  ditches  for  more  than 
five  years  preceding  the  commencement  of  the  action. 

By  way  of  separate  defense,  defendants  alleged  in  their 
answer  that  defendant,  Mary  A.  Pleasants,  and  her  gran- 
tors, for  more  than  thirty-eight  years  prior  to  the  coni- 
myenoement  of  the  action,  had  been  the  owners  of  certain 
lands,  sixty  acres  of  which  were  riparian  to  the  watershed 
of  said  Dodson  Creek,  and  were  entitled  to  the  water 
thereof  for  purposes  of  irrigation,  and  that  fifty  inches  of 
water,  measured  under  a  four-inch  pressure,  were  reason- 
ably necessary  for  the  irrigation  of  said  lands.  Ownership 
of  said  waters  by  appropriation  and  also  by  adverse  pos- 
session was  also  alleged.  The  answer  prayed  that  defend- 
ants be  adjudged  the  owners  of  fifty  inches  of  the  water  of 
said  stream. 

Plaintiff  alleged  that  at  the  beginning  of  the  irrigating 
season  the  creek  carried  two  hundred  inches  of  water,  while 
defendants  denied  that  it  ever  contained  more  tha*}  fiftv 
inches,  all  parties  alleging  that  it  diminished  to  practicalij 
nothing  during  the  dry  seasons. 
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The  judgment  was  in  favor  of  the  defendants  and  the 
appeal  is  by  the  plaintiff  from  said  judgment. 

The  claim  for  a  reversal  of  the  judgment  is  based  upon 
these  propositions:  1.  That  certain  findings  essential  to  the 
suppoit  of  the  judgment  are  not  supported  by  the  evidence; 
2.  That  defendants,  having  relied  on  adverse  user  or  a  pre- 
scriptive right  to  the  water,  did  not  prove  and  the  court, 
therefore,  made  no  finding  that  they  and  their  predecessors, 
etc.,  **have  paid  all  the  taxes  .  .  .  which  have  been  levied 
and  assessed  upon"  said  water  right  (Code  Civ.  Proc,  sec. 
325,  subd.  2) ;  3.  That  the  judgment  is  uncertain  in  that 
it  awarded  all  the  water  of  the  stream  to  the  defendants  in- 
stead of  a  definite  number  of  inches. 

1.  The  following  findings  are  those  attacked  by  the  appel- 
lant as  not  supported  by  the  evidence :  1.  That  the  quantity 
of  water  flowing  in  Dodson  Creek  does  not  exceed  fifty 
inches,  measured  under  a  four-inch  pressure;  2.  That  at 
least  sixty  acres  of  the  land  of  the  defendant,  Mary  Pleas- 
ants, is  irrigable  from  said  stream  and  is  riparian  thereto, 
and  that  fifty  inches  of  water  are  reasonably  necessary  for 
the  growing  of  crops  on  said  land ;  3.  That  defendant,  Mary 
Pleasants,  commencing  with  the  year  1886,  and  for  more 
than  five  years  continuously  thereafter,  openly,  notoriously, 
uninterruptedly,  peaceably,  and  adversely,  diverted  and 
used  all  the  waters  of  said  stream  for  the  irrigation  of  her 
said  lands  and  was  so  using  them  at  the  time  of  the  com- 
mencement of  the  action;  4.  That  all  of  the  water  of  said 
stream  is  necessary  and  indispensable  to  the  proper  irriga- 
tion of  said  defendant's  lands;  5.  That  since  the  beginning 
of  the  year  1886  plaintiff  and  his  grantors  made  no  bene- 
ficial use  of  said  waters,  but  that  defendant,  Mary  A« 
Pleasants,  did. 

The  lands  of  defendants  are  situated  on  Dodson  Creek 
above  those  of  the  plaintiff. 

In  the  year  1873,  one  Richard  C.  Robinson,  the  original 
homesteader  of  160  acres  of  plaintiff's  land,  filed  in  Siski- 
you County,  of  which  Modoc  County  at  the  time  was  a 
part,  an  appropriation  of  one  hundred  inches  of  water  of 
the  flow  of  Dodson  Creek.  In  1875  Robinson  conveyed  his 
right,  title,  and  interest  in  the  homestead  and  in  his  said 
water  right  and  a  certain  ditch  to  one  Charles  U.  Snyder, 
who   secured    a    patent    for    the    land    in    1877.    In    1885 
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Snyder  became  financially  involved  and  made  an  assign- 
ment to  one  Louis  Sachs  of  about  2,200  acres,  known  as  the 
Willow  Ranch,  including  the  land  of  plaintiff,  which  the 
latter  acquired  in  1905  and  has  owned  ever  since. 

Walter  Bonner,  a  witness  called  on  behalf  of  plaintiff, 
testified  that  he  first  became  acquainted  with  the  lands  of 
plaintiff  and  defendants  in  1875;  that  he  worked  on  plain- 
tiff's land  in  1899  and  in  other  years;  that  hay  had  been 
raised  on  the  land  since  1875  and  that  the  crop  must  have 
been  irrigated  by  water  from  Dodson  Creek.  It  was  stip- 
ulated at  the  trial  that  Prank  Plummer  and  one  Gillette,  if 
present,  would  testify  substantially  to  the  same  facts  as  did 
the  witness,  Bonner. 

J.  M.  Kirkpatrick  testified  that  he  had  been  acquainted 
with  the  land  of  plaintiff  since  1900;  that  in  the  fall  of 
that  year  he  had  purchased  some  clover  and  timothy  hay 
grown  on  said  land;  that  he  bought  the  land  in  1903  and 
sold  it  to  the  plaintiff  in  1905;  that  while  he  owned  it  he 
produced  hay  from  about  seventy-five  acres  which  he  irri- 
gated from  the  waters  of  Dodson  Creek;  that  he  could  not 
have  produced  the  hay  crop  without  irrigation. 

The  plaintiff  testified  that,  from  the  time  he  bought  the 
place  in  1905,  he  had  cultivated  and  irrigated  about  110 
acres  and  raised  wild  hay  thereon. 

In  1878  one  W.  H.  Vineyard  homesteaded  the  lands  now 
belonging  to  defendants  and  filed  with  the  county  recorder 
of  Modoc  County  a  notice  of  location  of  fifty  inches  of  the 
waters  of  the  stream  in  question,  which  ivas  called  in  the 
notice  ''Deep  Gulch."  Prom  1878  on  he  used  the  water 
for  irrigating  a  garden,  orchard,  and  berries  and  also  for  his 
stock  and  domestic  purposes.  In  1885  Vineyard  deeded 
his  ''water  right  and  water  ditches,  .  .  .  the  same  being  the 
water  claim  located"  by  the  notice  above  mentioned,  to 
George  W.  Pleasants,  husband  of  defendant  Mary  Pleas- 
ants, and  they  moved  on  to  the  land  in  1886  or  1887.  Mrs. 
Pleasants  testified  that  at  that  time  there  was  on  the  place 
a  young  orchard  of  about  thirty-five  or  forty  trees,  some 
berry  bushes  and  a  garden  spot;  that  they  irrigated  these 
and  that  the  trees  bore  the  second  year  they  were  there; 
that  later  they  enlarged  the  garden  and  also  fenced  in  a 
pasture  which  they  irrigated;  that  they  endeavored  at  all 
times  to  use  fifty  inches  of  water,  but  had  to  guess  at  it. 
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as  they  had  no  headgate  in.  She  said  that  some  of  the 
water  they  used  went  back  into  the  creek  "and  we  figured 
that  the  subirrigation  and  the  waste  water  would  be  enough 
for  the  Willow  Ranch  lands." 

Mrs.  Pleasants'  two  sons,  Clyde  C.  and  Porter  H.  Pleas- 
ants, testified  that  defendants  always  used  all  the  water 
for  irrigation;  that  they  raised  alfalfa,  grain,  hay,  and 
garden  stuff  and  had  fruit  trees  and  that  the  water  was 
necessary  for  the  cultivation  of  said  crops. 

At  different  times,  while  plaintiff's  lands  were  included 
in  the  Willow  Ranch,  Grant  I.  Taggart,  H.  Barnes,  and 
Frank  Barnes  were  managing  the  ranch.  They  testified 
that  they  never  used  the  water  or  made  any  claim  to  it 
and  that  Mr.  Pleasants  was  using  it. 

In  the  year  1907-8  plaintiff  leased  his  land  to  one  Ernest 
Chandler,  who  testified  that  he  used  such  water  as  was  per- 
mitted to  come  down;  that  he  knew  defendants  were  using 
the  water  and  that  he  (Chandler)  needed  much  more  water 
than  he  got. 

It  appeared  that  the  flow  of  the  water  had  never  been 
measured,  but  several  witnesses  testified  that  there  were 
about  fifty  inches  of  water  in  the  stream. 

It  is  enough  to  say  upon  the  point  under  consideration 
that  the  foregoing  statement  of  the  evidence  is  itself  sufii- 
cient  to  show  that  the  challenged  findings  are  amply  sup- 
ported. 

[1]  2.  Conceding  for  the  purposes  of  this  case  that  to 
establish  a  prescriptive  title  to  a  water  right  growing  out  of 
a  stream  or  creek  to  which  the  lands  of  the  party  claiming 
the  right  are  riparian,  it  is  necessary  to  observe  the  require- 
ment in  that  respect  as  to  land  of  the  proviso  of  subdivision 
2  of  section  325  of  the  Code  of  Civil  Procedure,  and 
so  show  that  all  the  taxes  which  have  been  levied  and  as- 
sessed thereon  have  been  paid  by  the  party  claiming  title 
by  prescription  and  his  predecessors  and  grantors,  the  an- 
swer to  the  contention  of  the  appellant  that  the  failure  of 
the  court  to  find  that  taxes  had  been  levied  and  assessed  on 
the  water  right  and  paid  by  defendants  is  fatal  to  the  judg- 
ment is  found  in  the  fact  that  there  is  no  evidence  in  the 
record  that  any  taxes  were  or  had  ever  been  levied  and  as- 
sess! d  upon  the  water  right  in  question,  and,  therefore, 
there    was   no    call    for   a   finding   as   to    that   proposition. 
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(Heilbron  v.  Last  Chance  Water  Ditch  Co,,  75  Cal.  117, 
123,  [17  Pac.  65] ;  Oneio  v.  Eestano,  78  Cal.  374,  379,  [20 
Pac.  743]  ;  Spargur  v.  Heard,  90  Cal.  221,  229,  [27  Pac. 
198] ;  Baldwin  v.  Temple,  101  Cal.  396,  404,  [35  Pac.  1008] ; 
Silva  V.  Hawn,  10  Cal.  App.  544,  551,  [102  Pac.  952] ; 
Smith  V.  Smdth,  21  Cal.  App.  378,  380,  [131  Pac.  890].) 
These  cases  hold  that  the  requirement  of  the  payment  of 
taxes  as  an  element  of  adverse  possession  does  not  apply 
where  no  taxes  have  been  assessed.  ''And,"  it  is  said  in 
Oneto  V.  Restano,  supra,  "the  burden  of  showing  that  taxes 
have  been  assessed  is  upon  the  party  combating  the  claim 
of  adverse  possession."  (See,  also,  as  to  the  latter  state- 
ment, Baldtuin  v.  Temple,  101  Cal.  404,  [35  Pac.  1011].) 

[2]  3.  In  support  of  the  proposition  that  the  findings 
end  judgment  are  uncertain  in  that  the  quantity  of  water 
which  the  defendants  are  thereby  awarded  is  not  specified 
in  inches,  the  appellant  cites  the  case  of  Riverside  Water 
Co.  V.  Sargent  et  al.,  112  Cal.  230,  [44  Pac.  560].  In  that 
case,  which  involved  a  controversy  as  to  the  relative  rights 
of  the  plaintiff  and  defendants  to  the  use  (acquired  by 
appropriation)  of  water  flowing  in  the  Santa  Ana  River,  in 
San  Bernardino  County,  the  court  found  that  plaintiff  was 
the  owner  of  all  the  water  flowing  in  said  river,  "except  so 
much  thereof  as  defendants  are  entitled  to  take  and  use,  as 
hereinafter  stated,"  and  that  defendants  had,  for  more  than 
six  years  before  the  commencement  of  the  action,  contin- 
uously diverted  water  from  said  river  by  means  of  "said 
dam  and  said  ditch,  and  has  the  right  to  take  the  water  by 
those  means  to  the  extent  of  the  full  capacity  of  said  ditch, 
.  .  .  and  during  the  irrigating  season,  .  .  .  ,  to  wit:  from 
the  fifteenth  day  of  April  to  the  fifteenth  day  of  Septem- 
ber of  each  year,  .  .  .  ,  to  the  extent  of  all  water  being  and 
flowing  in  said  river  at  the  place  of  said  diversion."  The 
judgment  substantially  conformed  to  said  findings.  The 
court,  reversing  the  judgment,  said:  "The  decisions  of  this 
court  establish  that  in  cases  like  the  present  the  findings 
and  judjjment  must  fix  the  extent  of  the  superior  right,  viz., 
the  quantity  of  water  to  be  allowed  to  the  party  whose 
claim  is  paramount ;  otherwise,  the  judgment  fails  to  attain 
the  certainty  necessary  to  an  estoppel  upon  the  main  sub- 
ject of  the  litisratiim.  (Citincj  cases.)  In  this  instance,  the 
court  has  not  found  the  disputed  quantity  nor  data  from 
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which  it  may  be  calculated.  In  view  of  the  fact,  well 
known,  that  the  carrying  capacity  of  a  water  ditch  is  sub- 
ject to  rapid  changes,  being  affected  by  the  nature  of  the 
soil  through  which  it  passes,  the  rapidity  and  consequent 
scouring  force  of  its  current,  the  care  it  receives,  and  other 
matters  more  casual,  the  finding  here  seems  well  devised,  as 
said  in  Lakeside  Ditch  Co.  v.  Crane,  80  Cal.  182,  [22  Pac. 
76],  to  'lead  to  future  disputes  and  litigation'."  There  is 
a  clear  distinction  between  that  case  and  this.  Here  the 
finding  is  that  the  plaintiff  ia  entitled  to  the  use  of  none  of 
the  waters  of  Dodson  Creek,  but  that  the  defendants,  hav- 
ing since  the  year  1886  continuously  used  all  the  water 
thereof  for  beneficial  purposes,  are  entitled  to  all  said 
water,  and  it  is  further  found  that  the  quantity  of  water 
flowing  in  said  stream  does  not  exceed  fifty  inches,  meas- 
ured under  a  four-inch  pressure.  The  judgment  follows 
the  findings.  Thus  it  will  be  noted  that  here  there  is  but 
one  right  dealt  with  by  the  findings  and  judgment — ^the 
right  of  the  defendants.  The  evidence  is  sufficiently  ample 
to  support  the  finding  that  the  plaintiff  is  not  entitled  to 
any  of  the  water  flowing  in  said  stream.  Therefore,  even 
if  the  judgment  were  less  certain  than  it  could  have  been 
made  as  to  the  quantity  of  water  awarded  to  the  defend- 
ants, the  fact  of  such  uncertainty  is  immaterial  to  the  plain- 
tiff. {Watson  V.  Lawson,  166  Cal.  235,  243,  [135  Pac. 
961].)  Of  course,  where  there  are  two  adverse  claimants 
of  a  water  right  and  the  court  finds  that  both  are  entitled 
to  the  use  of  the  water  of  a  stream,  there  should  be  as  defi- 
nite a  judgment  as  the  circumstances  or  conditions  will 
permit  defining  the  respective  rights  of  the  parties  to  the 
water  or  fixing  the  proportion  of  the  water  each  is  entitled 
to,  and  the  manner  and  times  of  use  and  diversion,  so  that 
each,  particularly  the  second  or  inferior  claimant,  may 
know  when  his  right  attaches.  (Watson  v.  Lawson,  supra.) 
It  is  clear  to  our  minds,  from  an  examination  of  the  evi- 
dence, that  the  court  has  done  this  here.  There  is  testi- 
mony which  shows  that  the  quantity  of  water  flowing  in 
the  stream  was  fluctuating.  On  occasions,  according  to  the 
seasons,  there  would  be  a  very  small  or  limited  amount  of 
water  in  the  creek,  while  on  others  there  would  be  a  reason- 
ably fair  flow,  not,  however,  exceeding  fifty  inches,  accord- 
ing to  the  well-supported  finding  of  the   court.     It  would 
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seem,  therefore,  that  the  court  did  the  best  it  could  do  un- 
der the  evidence  and  the  circumstances  by  finding  the  maxi- 
mum quantity  of  water  flowing  in  the  stream  at  any  time 
and  then  finding  that  the  defendants  were  entitled  to  all 
the  water  up  to  that  maximum. 

There  is  some  claim  that  the  evidence  does  not  show  that 
the  defendants  used  all  the  water  of  the  stream.  There  is 
some  testimony  that  certain  of  the  waters  of  the  creek  did 
flow  on  to  the  Robinson  place  on  certain  occasions.  But 
the  testimony  further  shows  that  when  water  from  the 
creek  did  reach  the  Robinson  land  it  was  occasioned  either 
by  the  flood  water  in  the  first  part  of  spring  and  before 
anyone  could  make  any  beneficial  use  of  the  water  or  by 
water  which  naturally  ran  ofi^  the  sloping  lands  of  the  de- 
fendants after  they  had  made  use  of  it. 

There  are  no  other  points  to  be  considered. 

The  judgment  is  afSrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  7,  1919, 

All  the  Justices  concurred,  except  Melvin,  J.,  and 
Olney,  J.,  who  were  absent. 


[Criin.  No.  647.     Second  Appellate  District,  Dirision  One. — ^May  12, 

1919.] 

THE  PEOPLE,  Respondent,  v.  VICTORIO  CABALLERO, 

Appellant. 

[1]  Criminal  Law — Murder — Evidengx — Paoor  of  Corpus  Deucti. — 
In  this  prosecution  for  mnrder  there  was  sufficient  proof  that  the 
person  alleged  to  have  been  murdered  was  actually  dead,  that  he 
was  killed  by  a  pistol  shot,  and  that  the  shot  was  fired  from  a 
pistol  in  the  hands  of  the  defendant  or  of  one  of  his  two  eon> 
federates  at  the  time  and  place  in  question. 

1.  Character  and  sufficiency  of  proof  of  corpus  delicti  in  prosecution 
for  homicide,  notes,  68  L.  B.  A.  57,  73,  75-78;  7  I«.  B.  A.  (N.  8.)   181. 
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LSiJ  Id. — Right  op  Dependant  to  Counsel — Reasonable  Postpone- 
ment— Discretion  or  Magistrate. — When  the  charge  ap^ainst  a 
defendant  is  called  for  preliminary  examination  before  the  com- 
mitting magistrate,  and  the  defendant,  upon  being  advised  with 
reference  to  his  right  to  counsel,  replies  that  his  cousin  will  come 
to  his  aid  and  secure  an  attorney  for  him,  and  thereupon  the 
hearing  is  postponed  thirteen  days,  at  which  time  the  defendant 
appears  in  court  without  counsel,  it  cannot  be  said  that  the  com- 
mitting magistrate  abuses  the  discretion  vested  in  him  when  half 
an  hour  after  the  time  set  for  hearing  on  the  latter  date  he 
determines  that  he  has  waited  a  reasonable  time  for  the  appear- 
ance of  counsel  for  the  defendant  at  that  hearing. 

[8]  Id. — Testimony  or  Witness  at  Preliminary  Hearing — Absencs 
PROM  State — Suppiciency  or  Foundation. — In  a  prosecution  for 
the  crime  of  murder,  sufficient  foundation  for  the  introduction  in 
evidence  of  the  testimony  of  a  witness  taken  at  the  preliminary 
hearing  is  established  when  it  is  shown  that  the  witness  is 
stationed  at  a  specified  army  cantonment  which  is  located  in 
another  state. 

[4]  Id. — Paoor  or  Homicide — Question  for  Jury — ^Instructions. — 
An  instruction  "that  upon  a  trial  for  murder,  the  oovMnission  of 
the  homicide  by  the  defendant  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  or  that  justify  or  that  excuse  it  de- 
volves upon  him,"  is  not  erroneous,  and  does  not  charge  the  jury 
with  respect  to  matters  of  fact. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial. 
T.  L.  Lewis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  P.  Du  Presne  for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent. 

CONREY,  P.  J.— The  defendant  was  convicted  of  the 
crime  of  murder  and  sentenced  to  imprisonment  for  life. 
He  appeals  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

The  court  received  in  evidence  the  testimony  of  one 
W.  A.  Wiedcnbeck,  taken  at  the  preliminary  examination 


2.  Eight  of  accused  person  to  benefit  of  counsel  before  pleading, 
note,  Ann.  Oas.  1918D,  100. 
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before  the  magistrate,  it  appearing  that  at  the  time  of  the 
trial  in  the  superior  court  Wiedenbeck  was  absent  from  the 
state  of  California,  being  at  that  time  at  Camp  Lewis, 
Washington,  in  the  service  of  the  government  of  the  United 
States.  It  was  shown  by  this  testimony  that  on  the  four- 
teenth day  of  March,  1914,  Frank  Volney  Johnston,  the 
man  alleged  to  have  been  killed  at  that  time,  was  the  man- 
ager of  a  store  at  Tecate,  in  San  Diego  County.  The  wit- 
ness was  assistant  postmaster,  and  clerk  in  the  store.  A 
postofBce  was  located  in  the  store.  Between  8  o'clock  and 
half -past  8  o'clock  on  the  evening  of  that  day,  while  John- 
ston was  sitting  in  the  postofiice  and  the  witness  was  in  the 
store,  three  men  came  to  the  door  and  one  of  them  fired  a 
shot  at  the  witness.  Two  of  these  men  threw  down  the 
witness  and  tied  his  arms  behind  him,  while  another  ran 
over  to  the  post  office  and  "covered"  Johnston.  When  the 
two  men  had  tied  the  witness  they  ran  out,  and  as  they  ran 
out  there  was  one  more  shot  fired.  Then  they  came  back 
and  took  the  witness  to  the  postoflSee,  where  the  safe  was, 
and  demanded  that  he  open  the  safe,  which,  however,  he 
did  not  do.  During  these  proceedings  the  witness  recog- 
nized the  defendant  by  his  eyes  and  by  his  voice.  The  men 
were  masked  with  bandanna  handkerchiefs. 

There  was  another  witness  who  approached  the  store  after 
the  shots  were  fired  and  saw  a  man  robbing  the  till  in  the 
store,  whom  he  recognized  as  the  defendant.  A  few  min- 
utes later  the  store  w^as  found  to  be  on  fire  and  it  was  de- 
stroyed by  the  fire.  In  the  debris  of  the  store  after  the  fire 
there  were  found  the  remains  of  a  human  body.  The  head 
and  limbs  were  burned  off  so  that  the  body  could  not  be 
recognized  as  that  of  any  known  person.  Through  the 
heart  there  was  a  hole  which  the  evidence  tends  to  show 
was  produced  by  a  bullet.  Wiedenbeck  testified  that  he 
never  saw  Johnston  again  after  the  fire;  nor  is  there  any 
witness  who  claims  to  have  seen  him  alive  after  that  time. 

[1]  Appellant  claims  that  the  verdict  is  contrary  to  law 
in  that  there  was  not  sufficient  proof  of  the  corpus  delicti. 
He  claims  that  there  is  no  proof  that  Johnston,  the  person 
alleged  to  have  been  murdered,  was  actually  dead.  In  our 
opinion,  there  is  no  merit  in  this  contention.  The  sur- 
rounding circumstances  shown  by  the  evidence,  together 
with  the  direct  testimony  of  Wiedenbeck  to  which  we  have 
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referred,  strongly  tend  to  prove  that  the  dead  body  found 
after  the  fire  was  the  body  of  Johnston ;  that  he  was  killed 
by  a  pistol-shot,  and  that  the  shot  was  fired  from  a  pistol 
in  the  hands  of  the  defendant  or  of  one  of  his  two  eon- 
federates  at  the  time  and  place  in  question. 

Appellant  contends  that  the  court  erred  in  overruling  his 
objection  to  the  introduction  in  evidence  of  the  deposition 
of  the  witness  Wiedenbeck.  It  is  provided  by  the  Penal 
Code,  section  686,  subdivision  3,  that  ''where  the  charge 
has  been  preliminarily  examined  before  a  committing  magis- 
trate and  the  testimony  taken  down  by  question  and  answer 
in  the  presence  of  the  defendant,  who  has,  either  in  person 
or  by  counsel,  cross-examined  or  had  an  opportunity  to 
cross-examine  the  witness;  .  .  .  the  deposition  of  such  wit- 
ness may  be  read,  upon  its  being  satisfactorily  shown  to  the 
court  that  he  is  dead  or  insane,  or  cannot  with  due  diligence 
be  found  within  the  state." 

When  the  district  attorney  offered  in  evidence  the  testi- 
mony of  Wiedenbeck  taken  at  the  preliminary  examination, 
counsel  for  defendant  made  his  objection  as  follows:  **I 
wish  to  enter  my  objection  to  the  introduction  of  that  testi- 
mony on  the  ground  that  it  is  incompetent,  and  in  violation 
of  the  constitutional  rights  of  this  defendant.  The  defend- 
ant was  brought  before  the  justice  of  the  peace,  and  the  de- 
fendant demanded  the  services  of  counsel,  and  the  court 
denied  defendant  the  services  of  counsel  and  went  ahead 
with  the  preliminary  examination."  [2]  The  proceedings 
before  the  justice  of  the  peace  were  shown  to  be  as  follows: 
On  July  2,  1918,  the  charge  against  the  defendant  being 
called  for  preliminary  examination  before  the  justice  of 
the  peace,  a  shorthand  reporter  and  an  interpreter  in  the 
Spanish  language  were  duly  appointed  and  qualified.  The 
complaint  was  read  and  was  translated  to  the  defendant  in 
Spanish  by  the  interpreter.  The  court  asked  defendant  if 
•he  had  an  attorney,  and  defendant  replied,  **My  cousin  will 
come  to  my  aid  and  secure  an  attorney  for  me."  The 
court  informed  the  defendant  that  if  defendant  had  an  at- 
torney he  was  entitled  to  have  him  attend  at  all  stages  of 
the  proceedings  and  that  defendant  was  entitled  to  have  a 
peace  officer  deliver  a  message  to  any  attorney  he  might 
("designate,  free  of  charjre.  Thereupon  the  hearing  was  con- 
tinued until  the  fifteenth  day  of  July,  1918.     At  that  time 
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the  defendant  appeared  unaccompanied  by  counsel,  and  in- 
formed the  court  that  he  was  waiting  for  Attorney  Valen- 
zucla,  who  had  told  defendant  that  he  ''had  to  be  here.'' 
The  court  replied  that  Valenzuela  knew  that  the  case  was 
set,  as  he  had  examined  the  record,  and  knew  that  the  case 
was  set  for  2  o'clock,  whereas  it  was  now  half -past  2.  The 
court  thereupon  directed  that  the  hearing  proceed.  It  was 
under  these  circumstances  and  at  that  hearing  that  the 
testimony  of  Wiedenbeck  was  taken.  The  defendant  be- 
ing asked  if  he  wanted  to  ask  the  witness  any  questions,  re- 
plied that  he  had  to  have  Valenzuela  so  that  he  could  ask 
the  questions.  The  result  was  that  no  cross-examination 
was  had.  In  addition  to  the  foregoing  facts  shown  by  the 
record  of  testimony  and  proceedings  before  the  committing 
mapstiate,  the  district  attorney  testified  that  at  said  time 
of  the  preliminary  examination  the  defendant  claimed  that 
Mr.  Valenzuela  was  his  attorney.  "We  got  Mr.  Valen- 
zuela; it  was  some  time  after  half -past  2,  about  the  time  of 
the  taking  up  of  the  preliminary  examination.  Mr.  Valen- 
zuela came  down  and  said  he  was  not  going  to  represent 
him,  and  would  not  represent  him;  he  wanted  him  to,  but 
he  was  not  willing  to  do  it";  that  the  defendant  did  not 
ask  to  have  any  other  counsel  sent  for  on  that  occasion. 

The  magistrate  allowed  the  defendant  a  reasonable  time 
to  send  for  counsel  and  postponed  the  examination  for  that 
purpose,  in  full  compliance  with  the  requirements  of  sec- 
tion 859  of  the  Penal  Code.  Section  860  of  that  code  savs: 
**If  the  defendant  requires  the  aid  of  counsel,  the  magis- 
trate must,  immediately  after  the  appearance  of  counsel,  or 
if,  after  waiting  a  reasonable  time  therefor,  none  appears, 
proceed  to  examine  the  case."  We  are  unable  to  say  that 
the  committing  magistrate  abused  the  discretion  vested  in 
him  when  he  determined  that  he  had  waited  a  reasonable 
time  for  the  appearance  of  counsel  for  the  defendant  at 
that  hearing. 

The  case  is  in  very  definite  contrast  with  that  of  People 
V,  Napthaly,  105  Cal.  641,  [39  Pac.  29],  where  it  was  held 
that  the  court  erred  in  refusing  to  set  aside  an  information 
upon  the  ground  that  the  defendant  had  not  been  legally 
committed  by  any  magistrate  before  the  filing  of  the 
information;  it  having  been  made  to  appear  that  at  the 
preliminary  examination  before  the  magistrate  the  defend- 
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ant  was  not  represented  by  any  counsel  and  that  the  mae:is- 
trate  refused  to  continue  the  examination  for  the  purpose 
of  enabling  him  to  employ  counsel,  and  entirely  failed  to 
inform  the  defendant  of  his  rights  as  required  by  the  pro- 
visions of  the  Penal  Code.  [3]  Counsel  for  appellant 
claims  that  due  diligence  was  not  exercised  to  produce  the 
witness  Wiedenbeck  at  the  trial  of  this  case.  The  obvious 
reply  is  that  when  it  was  shown  that  Wiedenbeck  was  with- 
out the  state  of  California,  by  showing  he  was  at  that  time 
at  Camp  Lewis  in  the  state  of  Washington,  the  district  at- 
torney was  discharged  from  further  obligation  to  produce 
the  witness  at  the  trial,  since  there  was  no  legal  process  by 
which  he  could  have  compelled  such  attendance.  We  hold, 
therefore,  that  sufficient  foundation  was  established  for  the 
introduction  in  evidence  of  Wiedenbeck 's  testimony  at  the 
preliminary  examination,  and  that  the  court  did  not  err  in 
overruling  defendant's  objection  thereto. 

[4]  An  instruction,  which  we  will  call  the  eighteenth  in- 
struction, to  the  jury  was  as  follows:  '*You  are  further 
instructed  that  upon  a  trial  for  murder,  the  commission  of 
the  homicide  by  the  defendant  being  proved,  the  burden  of 
proving  circumstances  of  mitigation  or  that  justify  or  that 
excuse  it  devolves  upon  him  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime  committed 
only  amounts  to  manslaughter  or  that  the  defendant  was 
justifiable  or  excusable."  Appellant  points  out  that  this 
instruction  was  wholly  inapplicable  and  was  not  based  on 
any  fact  or  issue  in  the  case.  This  criticism  is  justified  by 
the  fact  that  unquestionably  under  the  evidence  either  the 
defendant  was  guilty  of  murder  in  the  first  degree  or  he 
was  not  guilty  at  all,  and  his  sole  contention  was  that  he 
had  not  committed  the  crime  and  was  not  present  when  the 
acts  were  perpetrated.  Evidently  recognizing  this  as  the 
true  state  of  the  case,  the  court  at  a  time  when  the  jury 
had  been  recalled  at  its  request  for  another  purpose  with- 
drew  that  instruction  and  directed  that  the  jury  ** treat 
that  instruction  as  if  it  had  never  been  given;  give  it  no 
consideration  whatever  in  seeking  to  reach  a  verdict." 

Appell""  t  further  criticises  the  instruction  as  being  an 
indirect  comment  on  the  facts,  in  violation  of  section  19  of 
article  VI  of  the  state  constitution,  which  provides:  ^Mudoros 
sliuil  not  chaii^e  juries  with  respect  to  matters  of  fact,  Lu- 
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may  state  the  testimony  and  declare  the  law.'*  The  in- 
struction given  is  in  the  language  of  section  1105  of  the 
Penal  Code.  In  People  v.  OrUl,  151  Cal.  592,  [91  Pac. 
515],  where  the  same  instruction  was  given,  it  was  claimed 
by  appellant  that  the  phrase,  '*the  commission  of  the  homi- 
cide by  the  defendant  being  proved,"  constituted  an  intima- 
tion or  statement  by  the  court  that  the  fact  that  the  de- 
fendant intentionally  fired  the  shot  had  been  proven.  But 
the  court  said  that  the  signification  of  the  clause  was  the 
same  as  if  the  sentence  began  thus:  *'When  upon  a  trial  for 
murder  the  commission  of  the  homicide  by  the  defendant 
has  been  proved,"  etc.  It  was  held  that  thus  understood 
the  clause  did  not  constitute  a  statement  of  fact  by  the 
court.  The  case  was  there  distinguished  from  People  v. 
Tapia,  131  Cal.  647,  [63  Pac.  1001],  which  is  relied  upon 
by  appellant  here.  In  People  v.  Orili,  supra,  the  supreme 
court  further  noted  that  in  other  instructions  the  jury  had 
been  told  that  they  were  the  exclusive  judges  of  the  facts, 
and  that  the  prosecution  must  show  defendant's  guilt  and 
every  fact  essential  to  a  conviction  beyond  a  reasonable 
doubt,  together  with  other  proper  instructions  given. 
Whereupon  the  supreme  court  said:  **In  view  of  these 
instructions  it  would  be  impossible  for  any  jury  of  ordi- 
nary intelligence  to  have  supposed  that  the  instruction  com- 
plained of  was  intended  to  state  to  them  that  the  fact  that 
the  defendant  had  committed  the  homicide  had  been 
proven."  So  in  the  case  at  bar  the  court  clearly  instructed 
the  jury  that  it  was  their  exclusive  pi*ovince  to  determine 
the  facts  from  the  evidence;  that  with  questions  of  fact, 
the  weight  of  evidence  and  the  credit  to  be  given  to  wit- 
nesses, the  court  had  nothing  to  do;  and  that  the  burden 
was  upon  the  prosecujon  to  establish  defendant's  guilt  be- 
yond a  reasonable  doubt.  We  are  of  the  opinion  that  even 
if  the  court  could  not  cure  a  supposed  erroneous  instruc- 
tion by  withdrawing  the  same  when  the  jury  was  recalled 
(as  appellant  here  contends,  but  which  we  do  not  concede), 
the  instruction  itself,  when  reasonably  understood  and  in- 
terpreted in  connection  with  the  other  instructions  given, 
was  not  erroneous  and  the  giving  thereof  would  not  consti- 
tute ground  for  reversal  of  the  judgment.  In  People  v. 
Wilt,  173  Cal.  477,  [160  Pac.  561],  referring  to  an  instruc- 
tion like  that  in  questiou  here  and  containing  the  phrase 
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''the  comanission  of  the  homicide  by  the  defendant  being 
proved,"  the  supreme  court  said:  ** Ordinarily  this  lan- 
guage could  not  fairly  be  held  to  have  any  such  significa- 
tion'' as  that  the  court  was  intimating  an  opinion  or  be- 
lief that  the  homicide  had  been  proved. 
The  judgment  and  order  are  affirmed* 

Shaw,  J.,  and  James,  J.,  concurred. 


[Grim.  No.  641.     Second  Appellate  IMstrict,  Division  One.— May  12, 

1919.] 

THE      PEOPLE,     Respondent,     ▼.     ANNA     MANUEL, 

Appellant. 

Ll]  Juries  and  Jubobs  —  Iiuugttlabitixs  or  SHEsirr  in  Fobmino 
Panel — Challxnqx  ro  Entibb  Panxl. — In  the  abeenee  of  a  show- 
ing that  dii&ciilt/  was  had  in  obtaining  from  the  prospective 
jurors  summoned  a  jury  satisfactory  to  defendant,  or  that  her 
substantial  rights  were  prejudiced  by  reason  of  the  acts  of  the 
sheriff  in  forming  the  panel,  mere  irregularities  in  the  action  of 
that  officer  in  summoning  persons  to  fill  the  venire  would  con- 
stitute no  ground  for  the  granting  of  her  challenge  to  the  entire 
paneL 

[2]  Id. — ^BiAs  or  Shebiff-^ummoning  or  Wombn  Onlt. — Subject  to 
qualifications  applicable  alike  to  each,  both  men  and  women  are 
equally  competent  to  act  as  jurors.  Hence  it  cannot  be  said  that 
a  sheriff,  in  sununoning  all  women,  confined  himself  to  a  certain 
class  as  distinguished  from  another  class. 

[3]  Id.—Bbsidencb  or  Jubobs.— The  fact  that  all  the  jurors  were  resi- 
dents of  a  particular  vicinity  would  furnish  no  ground  upon  which 
to  base  a  claim  that  the  sheriff  was  biased. 

APPEAL  from  a  judgment  of  the   Superior  Court   of 
San  Bernardino  County.    J.  W.   Curtis,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  coiirt. 

A.  S.  Maloney  for  Appellant. 

1.  Bias  or  misconduct  of  officer  summoning  jurors  as  ground  for 
ehaUenge  to  panel,  note,  Ann.  Cas.  1916A,  693* 
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U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent. 

SHAW,  J. — Defendant  appeals  from  a  judgment  which 
followed  her  conviction  of  the  crime  of  forgery. 

The  sole  error  urged  as  ground  for  reversal  is  the  ruling 
of  the  court  in  denying  defendant's  challenge  interposed  to 
the  panel  of  jurors  summoned  to  try  the  case.  The  ground 
of  the  challenge  was  that  **  there  has  been  a  substantial  de- 
parture from  the  form  provided  by  law  in  this:  That  the 
sheriff  in  summoning  the  jury  failed  and  intentionally 
omitted  to  draw  the  jury  from  the  whole  body  of  the 
county  .  .  .  but  conjSned  himself  to  a  certain  part,  namely, 
the  city  of  Upland,  and  to  a  certain  class,  namely,  women; 
that  in  so  doing  the  sheriff  .  .  .  was  biased  and  prejudiced 
in  summoning  this  jury."  In  support  of  the  motion,  it 
was  made  to  appear  that  the  court  made  an  order  directing 
the  sheriff  to  summon  twenty-five  good  and  lawful  persons 
from  the  body  of  the  county  to  act  as  jurors  in  the  trial 
of  the  case;  that  in  compliance  with  the  order  the  sheriff 
summoned  twenty-five  women,  all  of  whom  were  residents 
of  that  part  of  the  county  known  as  Upland;  that  his  rea- 
son for  omitting  men  from  the  jury  was  that  the  county 
had  no  accommodations  for  keeping  a  mixed  jury  over- 
night, and,  in  his  opinion,  a  mixed  jury  ** would  not  be 
nice,  provided  they  were  held  over  and  they  had  night  ses- 
sions"; that  he  had  no  prejudice  or  feeling  against  the  de- 
fendant and  in  summoning  the  jury  did  not  omit  men 
therefrom  in  order  to  secure  a  jury  that  would  convict 
defendant. 

Section  1059  of  the  Penal  Code  provides  that  '*a  challenge 
to  the  panel  can  be  founded  only  on  a  material  depar- 
ture from  the  forms  prescribed  in  respect  to  the  draw- 
ing and  retura  of  the  jury  in  civil  actions,  or  on  the  inten- 
tional omission  of  the  sheriff  to  summon  one  or  more  of  the 
jurors  drawn."  A  sufiicient  answer  to  that  part  of  the 
challenge  based  upon  the  alleged  departure  from  the  forms 
prescribed  in  respect  to  the  drawing  and  return  of  the  jury 
is  that  the  jury  constituting  the  panel  challenged  was  not 
a  drawn  jury,  and  hence  there  could  be  no  departure  from 
iho  forms  prescribed  in  respect  to  the  drawing  and  return 
of  the  jury  within  the  meaning  of  the  section  quoted. 
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Since  it  was  not  a  drawn  jury,  defendant's  right  to  chal- 
lenge the  panel  is  measured  by  section  1064  of  the  Penal 
Code,  which  provides  that  **when  the  panel  is  formed  from 
persons  whose  names  are  not  drawn  as  jurors,  a  challenge 
may  be  taken  to  the  panel  on  account  of  any  bias  of  the 
officer  who  summoned  them,  which  would  be  good  ground 
of  challenge  to  a  juror." 

The  claim  of  bias  on  the  part  of  the  sheriff  is  predicated 
upon  the  fact  that  in  filling  the  special  venire  he  summoned 
women  only  who  were  residents  of  that  part  of  the  county 
known  as  Upland.  There  is  no  merit  in  the  contention. 
That  the  persons  summoned  were  good  and  lawful  persons 
and  in  every  way  competent  to  act  as  jurors  is  not  ques- 
tioned. No  difficulty  appears  to  have  been  had  in  obtain- 
ing from  those  summoned  a  jury  satisfactory  to  defendant; 
nor  is  any  claim  made  that  her  substantial  rights  were  in 
the  slightest  degree  prejudiced  by  reason  of  the  acts  of  the 
sheriff.  [1]  In  the  absence  of  such  showing,  mere  irreg- 
ularities in  the  action  of  the  officer  in  summoning  persons 
to  fill  the  venire  would  constitute  no  ground  for  the  grant- 
ing of  a  challenge  to  the  entire  panel.  {W<idsworih  v. 
State,  9  Okl.  Cr.  84,  [130  Pac.  808] ;  People  v.  Richards,  1 
Cal.  App.  575,  [82  Pac.  691].) 

[2]  Considered  as  jurors,  the  law  makes  no  distinction 
between  men  and  wom/en.  Subject  to  qualifications  appli- 
cable alike  to  each,  they  are  equally  competent  to  act  as 
jurors.  (Code  Civ.  Proc,  sec.  190.)  Hence  it  cannot  be 
said  the  sheriff,  in  summoning  all  women,  confined  himself 
to  a  certain  class  as  distinguished  from  another  class,  any 
more  than  had  he  summoned  all  men,  or  a  mixed  jury  com- 
posed of  a  greater  number  of  either  sex  than  the  other. 

[3]  The  fact  that  all  the  jurors  were  residents  of  the 
vicinity  of  Upland  furnishes  no  ground  upon  which  to  base 
the  claim  that  the  sheriff  was  biased.  People  v.  Vaughn, 
14  Cal.  App.  201,  [111  Pac.  620],  where  it  is  said:  **The 
offer  of  the  defendant  was  to  prove  that  the  sheriff  sum- 
moned the  special  venire  entirely  from  the  city  of  Marys- 
ville,  where  the  feeling  and  prejudice  against  the  defend- 
ant was  strong.  Prom  this  he  proposed  to  contend  that 
there  must  have  been  prejudice  and  bias  on  the  part  of  the 
officer.  The  conclusion  would  not  be  warranted  from  the 
circumstance  relied  upon."    No  claim  is  made  in  the  in- 
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stant  case  that  any  feeling  of  prejudice  against  defendant 
existed  among  the  residents  of  Upland;  on  the  contrary, 
the  very  purpose  of  the  sheriff,  as  shown,  was  to  obtain  a 
jury  from  a  section  of  the  county  other  than  that  in  which 
the  crime  was  alleged  to  have  been  committed.  There  is 
nothing  in  the  record  to  which  our  attention  is  directed 
which  even  tends  to  show  the  slightest  bias  on  the  part  of 
the  oflBcer  in  summoning  the  jurors;  on  the  contrary,  it 
appears  that  he  acted  with  entire  impartiality  and  without 
prejudice  to  the  substantial  rights  of  defendant 
The  judgment  is  affirmed. 

Gonrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  2117.     Second  AppeUate  District,  DiviBion  Two. — May   12, 

1919.] 

AMMBX  MOTION  PICTURE  MANUFACTURING  COM- 
PANY (a  Corporation),  Appellant,  v.  J.  B.  ERVAT 
et  al..  Respondents. 

Llj  CXAiM  AND  Delivery — Possession  of  Pbopebtt — ^Admission  bt 
Pleadings. — ^Where  in  an  action  for  the  recovery  of  personal  prop- 
erty, together  with  damages  for  withholding  same,  the  complaint 
alleges  that  on  or  about  a  given  date  one  of  the  defendants  named 
forcibly,  wrongfully,  and  unlawfully  entered  in  and  upon  said 
premises  and  took  possession  of  the  personal  property,  and  the 
defendants  by  their  answer  deny  that  they  took  possession  as 
alleged,  or  that  "they  are  still  WfUawfvlly  withholding  or  unlaw- 
fully detaining  said  property,"  an  admission  of  possession  of  the 
property  at  the  time  of  the  commencement  of  the  action  is  made 
as  a  matter  of  law. 

L2J  ID. — Joint  ToET-rEASoEs — Damages — Judgment. — Where  in  such 
action  it  is  found  that  two  of  the  defendants  jointly  committed 
the  wrongful  acts,  both  in  the  taking  and  the  withholding  of  said 
property,  the  judgment  for  the  damages  resulting  therefrom  should 
run  against  both  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.     C.  N.  Andrews,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Patterson  Sprigg  and  Dwight  D.  Bell  for  Appellant. 
Henning  &  McGee  for  Respondents. 

THOMAS,  J. — This  is  an  appeal  by  plaintiff,  on  the 
judgment-roll  alone,  from  a  judgment  in  its  favor  decree- 
ing that  defendants,  or  any  of  them,  were  not  the  owners 
of  that  certain  personal  property  to  recover  which,  together 
with  damages  for  withholding  same,  this  action  is  brought; 
and  further  decreeing  that  plaintiff  have  judgment  against 
all  the  defendants,  except  Ervay,  for  five  hundred  dollars, 
rental  value  for  the  use  of  the  property. 

[1]  While  the  suit  was  pending  the  property  in  question 
was  delivered  to  the  plaintiff  under  the  provisions  of  sec- 
tion 509  et  seq.  of  the  Code  of  Civil  Procedure.  It  is  al- 
leged in  the  complaint  **that  on  or  about  the  eighteenth 
day  of  March,  A.  D.  1915,  the  defendant  J.  B.  Ervay  forci- 
bly, wrongfully,  and  unlawfully  entered  in  and  upon  said 
premises  and  took  possession  of  the  same,  together  with  all 
the  personal  property  hereinafter  set  forth,"  and  that 
''said  defendants  still  unlawfully  withhold  and  detain  said 
property."  The  defendants  by  their  answer  deny  that 
they  took  possession  as  alleged,  or  that  "they  are  still  un- 
lawfully withholding  or  unlawfully  detaining  said  prop- 
erty," which,  as  a  matter  of  law,  is  an  admission  of  posses- 
sion of  the  property  at  the  time  of  the  commencement  of 
the  action.  The  answer  further  alleges  that  **  these  defend- 
ants are  the  owners  and  entitled  to  the  immediate  possession 
of  said  property";  and  further,  a  specific  allegation  is 
made  **that  defendant  Ervay  has  been  seriously  damaged 
by  the  wrongful  action  of  the  plaintiff  in  taking  said  prop- 
erty from  him/'  etc. — referring  to  the  taking  by  the  sheriff 
under  affidavit  with  order  indorsed  thereon,  and  undertak- 
ing, as  provided  by  section  509  et  seq.  of  the  Code  of  Civil 
Procedure.  This,  we  think,  is  an  admission  by  defendants 
that  the  property  was  in  their  possession  at  the  time  of  the 
commencement  of  this  action. 

[2]  The  court  also  finds  that  *'at  all  times  in  said  com- 
plaint mentioned  the  said  defendants  Ervay  and  Bell  forci- 
bly, wrongfully,  and  unlawfully,  and  without  any  right, 
entered  in  and  upon  and  took  possession  of  said  premises, 
together  with  the  personal  property  therein  contained^   to 
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the  excliLsion  of  the  rights  of  said  plaintiff.' '  Though  some- 
what uncertain  in  its  terms,  how  can  this  finding  be  con- 
strued, in  the  light  of  the  admissions  of  the  answer,  other 
than  as  a  statement  that  both  defendants  at  all  times  had 
the  possession  and  control  of  this  property! 

It  therefore  conclusively  appears  from  the  record  before 
us  that  the  respondent  Ervay  was  a  joint  tort-feasor,  both 
in  the  taking  and  withholding  of  said  property  from  plain- 
tiff, and  that,  therefore,  the  court  should  have  adjudged 
that  he,  as  well  as  the  other  defendants,  is  liable  for  all 
damages  resulting  from  their  withholding  of  the  property. 

Judgment  is  reversed,  and  cause  remanded  with  directions 
to  the  lower  court  to  enter  judgment  in  accordance  with  the 
views  herein  expressed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 
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WILLIAM  CHAPMAN,  Appellant,  v.  G.  WOODS  HICKS 

et  al..  Respondents. 

[1]  Mortgages — Deed  in  FOrm  Absolute — Kvidenck — Findino. — In 
this  action  to  quiet  title,  the  evidence  was  sufficient  to  sustain  the 
finding  of  the  court  that  the  instrument  in  question,  thoui^h  in 
form  a  deed  absolute,  was  in  fact  a  mortgage. 

[2]  Id. — Test  op  Mortgage. — The  test  of  a  mortgage  is  whether  the 
relation  of  debtor  and  creditor  continues  so  that  there  is  a  sub- 
sisting debt  after  the  conveyance,  and  where  a  deed,  absolute  on 
its  face,  is  given  to  secure  a  debt,  it  will  be  held  to  be  a  mort- 
gage even  though  the  parties  stipulate  it  shall  be  an  absolute 
conveyance. 

[3]  Id. — Intention  of  Parties — Fork  op  Instrument  Immaterial. — 
In  such  a  transaction  the  intention  of  the  parties  must  govern,  and 
it  matters  not  what  particular  form  the  transaction  may  take. 
If  the  deed  is  made  for  the  purpose  of  securing  the  payment  of 
a  debt,  it  is  a  mortgage  no  matter  how  strong  the  language  of 
the  deed,  or  any   instrument  accompanying  it,  may  be. 


1.  Absolute   deed    as  moiti^u^e,  notes,   129  Am.  St.  Sep.   1137;    11 
I..  B.  A.  (N.  S.)  209. 
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[4]  Id. — Conflict  or  E?vidence — Provincb  of  Teial  CJoubt. — Although 
the  character  of  a  d<eed  abeolute  in  form  cannot  be  changed  to 
that  of  a  mortgage  save  upon  clear  and  convincing  evidence, 
where  there  is  a  substantial  conflict,  it  is  primarily  for  the  trial 
court  to  determine  whether  the  evidence  that  the  instrument  was 
intended  to  secure  the  payment  of  a  subsisting  debt  is  clear  and 
convincing. 

(.6]  Id. — Execution  of  Deed  Absolute — Presumptions. — The  pre- 
sumption arising  from  the  execution  and  delivery  of  a  deed  abso- 
lute in  form  is  that  it  is  made  in  pursuance  of  an  agreement  to 
sen,  and  vests  an  absolute  title  in  the  grantee. 

L6]  Id. — ^Datb  of  Deed  Immaterial. — Where  a  deed  is  made  pursuant 
to  the  understanding  in  accordance  with  which  the  loan  is  made 
and  the  promissory  note  and  pgreement  to  reconvey  are  executed, 
it  is  immaterial  that  it  is  made  at  an  earlier  date  and  that  when 
it  is  executed  theve  is  as  yet  no  debt. 

[7]  Affeal — Axternative  Method — Insufficient  Briefs — Examina- 
tion OF  Transcript. — ^Where  an  appeal  is  taken  under  the  alterna- 
tive method,  and  the  appellant  fails  to  print  in  his  brief,  or  in 
a  supplement  thereto,  enough  of  the  evidence  to  enable  the  appel- 
late court  to  pass  upon  his  arguments  with  reference  to  the  trial 
court's  rulings  on  the  admission  of  evidence,  no  duty  devolves 
upon  the  appellate  court  to  examine  the  typewritten  transcript  in 
search  of  error. 

[8]  Mortgages — AoknowledomiSnt  of  Deeds  bt  Attornet  in  Fact — 
Notice. — ^The  fact  that  an  acknowledgment  of  a  deed  is  taken  by 
the  attorney  in  fact  of  the  ^antors,  as  notary  public,  does  not 
Impair  the  efficacy  of  its  recordation  to  impart  notice  to  subse- 
quent purchasers. 

L9]  Id.  —  PuBuo  PoLiCT  —  Interest  of  Notary  —  Qualification  of 
Agent  to  Taks  Acknowledgment.— While  public  policy  forbids 
the  taking  of  an  acknowledgment  by  a  person  directly  interested, 
financially  or  beneficially,  in  the  transaction,  one  who  is  not 
pecuniarily  or  beneficially  interested  in  the  tran^^nction  evidenced 
hy  the  deed  or  other  instninicnt  is  not  di?c{iialincd  to  take  the 
acknowledgment  merely  because  he  is  acting  as  the  agent  or 
attorney  for  the  party   who   is  beneficially  interested, 

[10]  Id. — NATUTfE  OF  Act— Right  op  Agent  to  Take. — The  taking  of 
an  acknowietigment  being  deenicd  to  be  a  ministerial  and  not  a 
juilicial  act,  it  may  1-e  taken  before  an  a;Tcnt  even  though  he 
have,  indirectly,  a  financial   interest   in  the  transaction. 

Ill]  Id. — Action  by  Mortgagee  to  Quiet  Title — Judgment — Right 
OF  Plaintiff. — Wl.ere,  in  vn  action  to  quiet  title,  the  trial  court 
finds    that   the   deed    under    wh'ch    the    plaintiff    claims   title   is   in 


9.  Bight  of  interested  iKiauiJa  to  luku  ackuu\vlod*;meut  of  deed,  note, 
33  li.  &.  A.  ^J2. 
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effect  a  mortgage,  it  is  justified  in  adjudging  that  the  plaintiff  ia 
not  the  owner  of  the  land,  as  alleged  in  the  complaint,  but  it  is 
not  justified  in  adjudging  that  the  defendant,  who  seeks  relief  hj 
way  of  cross-complaint,  is  the  owner  in  fee  simple  absolute.  The 
plaintiff  has  a  lien  upon  the  premises. 

L12J  Id. — Equity — Statute  op  Limitations. — ^Where,  in  such  pro- 
ceedirg,  equitable  relief  is  sought  bj  eross>bill,  the  equitable  tests 
usually  applied  to  a  bill  Hiod  bj  a  complainant  are  equally  ap- 
plicable to  the  cross-complainant.  The  cross-complainant  will  not 
be  permitted  to  assert  that  plaintiff's  lien  haa  become  extinguished 
bj  lapse  of  time. 

[13]  iD.—AcTioN  TO  Quiet  Title — Lapse  op  Tims— Bslisp  Gsahtbd. 
Notwithstanding  that  the  Hen  of  a  mortgage  is  extinguished  by 
the  lapse  of  time,  neither  the  mortgagor  nor  his  grantees  can  quiet 
the  title  as  against  the  mortgagee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Beversed. 

The  facts  are  stated  in  tlie  opinion  of  the  court 

Charles  Lantz  and  Howard  F.  Shepherd  for  Appellant. 

C.  Elliott  Miller  and  C.  W.  Byrer  for  Respondents. 

FINLAYSON,  P.  J.— This  is  an  action  to  quiet  title. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals. 

On  March  7,  1905,  defendant  Ilicks  and  wife  executed 
to  plaintiff  an  instrument,  in  form  a  grant  deed,  but  which 
the  court  found  to  be  in  effect  a  mortgage  given  to  plaintiff 
to  secure  an  indebtedness  of  $265  borrowed  by  Hicks  and 
wife  from  plaintiff  and  evidenced  by  a  promissory  note  for 
that  sum  executed  by  the  borrowers,  as  payers,  to  plaintiff, 
as  payee,  bearing  date  March  8,  1905,  and  due  three  months 
after  date.  Plaintiff,  on  March  8,  1905,  executed  an  instru- 
ment whereby  he  agreed  to  reconvey  the  property  to  Hicks 
for  the  amount  so  borrowed,  if  it  were  paid  on  op  before 
the  matui'ity  of  the  promissory  note — June  8,  1905.  The 
instrument  that  the  court  so  found  to  be  a  mortgage — ^upon 
its  face  a  deed  absolute — was  recorded  March  8,  1905.  On 
March  20,  1905,  TTieks  and  wife  conveyed  the  property  by 
grant  deed  to. defendant  Hudson.  Hicks  made  several  par- 
tial pn'ments  on  the  rote  of  himself  and  wife,  but  the  evi- 
dence shows  that  a  very  substantial  balance  still  remains 
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unpaid.  During  a  period  extending  from  April  29,  1906, 
to  April  24,  1912,  several  letters  were  written  by  Hicks  to 
plaintiff's  attorney  in  fact,  Charles  Lantz,  relative  to  pay- 
ment of  the  note — ^letters  which  plaintiff  contends  inter- 
rupted the  running  of  the  statute  of  limitations.  It  was 
stipulated  at  the  trial  that  ever  since  he  purchased  the 
property,  defendant  Hudson  has  not  been  a  resident  of  thi? 
state;  and  there  is  some  evidence,  though  slight  and  unsatis- 
factory, that  Hudson  was  not  only  a  nonresident,  but  has 
actually  been  absent  from  the  state  ever  since  shortly  after 
the  deed  to  him.  Defendant  Hicks,  though  served  with 
summons,  made  no  appearance.  Hudson,  in  addition  to  an 
answer,  filed  a  cross-complaint  wherein  he  alleged  owner- 
ship in  himself  and  that  the  prior  deed  to  plaintiff  was,  in 
effect,  a  mortgage,  and  prayed  for  affirmative  relief.  In  its 
findings  the  court  found  not  only  that  the  deed  to  plaintiff 
was,  in  effect,  a  mortgage,  but  that  the  note  and  mortgage 
given  to  plaintiff  by  Hicks  et  ux,  were  barred  by  the  stat- 
ute of  limitations,  and  gave  a  judgment  wherein,  denying 
any  relief  whatsoever  to  plaintiff  and  granting  to  Hudson 
affirmative  relief  in  accordance  with  the  prayer  of  his  cross- 
complaint,  it  adjudged  that  Hudson  is  the  owner  in  fee 
simple  absolute,  quieted  his  title  as  against  any  claim  of 
plaintiff  or  defendant  Hicks,  and  canceled  the  mortgage. 

The  appeal  is  taken  under  the  alternative  method.  Ap- 
pellant, however,  has  not  printed  in  his  brief,  or  in  any 
supplemient  thereto,  any  part  of  the  judgment-roll;  nor  has 
he  printed  any  part  of  the  evidence,  save  copies  of  the  let- 
ters from  Hicks  to  Lantz  and  a  scrap  of  evidence  given  by 
Hicks  and  Lantz  respecting  some  of  the  circumstances  at- 
tending the  execution  of  the  instrument  which  the  court 
found  to  be  a  mortgage,  t<\cr('lher  with  a  detached  modicum 
of  the  evidence  of  certain  witnesses  desi?:ncd  to  illustrate 
certain  objections  to  the  admission  of  evidence,  but  which 
is  so  fraormentary  tl»at  it   fails  to  serve  the  purpose. 

[1]  There  is  an  ])le  evidence  to  sustain  the  finding  that 
the  instrument  from  Ilieks  and  wife  to  appellant,  though 
in  form  a  deed  absolute,  was  in  fact  a  mortgage.  On 
March  7,  1905,  Hieks  went  to  the  olTice  of  Lantz,  the  attor- 
ney in  fact  for  appellant  under  a  jrep'M»al  power  of  attor- 
ney, for  the  purpose  of  bo"r  ^rinsr  $'^fi5  from  appellant 
tUrougli    Lantz.     Aecordii.g  to   Lantz,   Ilicks   asked   him   if 
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he  could  not  borrw  the  money  upon  a  mortgage.  To  this 
Lantz  replied  that  he  would  not  care  to  handle  the  matter 
upon  a  mortgage,  but  that  if  any  arrangements  were  made 
for  a  loan  Hicks  could  make  an  absolute  deed  and  at  a  later 
date  an  agreement  to  reconvey  would  be  executed.  The 
deed  to  appellant,  though  dated  March  7,  1905,  was  not 
acknowledged  until  ^larch  8th — the  date  when  the  promis- 
sory note  and  the  agreement  to  reconvey  were  executed — 
when  it  was  acknowledged  before  Lantz,  as  notary  public. 
Hicks  testified:  "I  asked  if  I  might  raise  some  money  on 
this  property — on  one  of  the  lots;  Mr.  Lantz  desired  the 
two  lots  as  stated,  and  I  suggested  giving  a  mortgage;  he 
suj]:gested  it  was  just  the  same  to  m.c,  the  deed  with  a  mort- 
gage back.  I  finally  accepted  that  proposition,  needing 
nijuey  at  the  time.  ...  I  got  the  agreement  back."  By 
tlie  words  **a  mortgage  back,"  the  witness  evidently  had 
reference  to  the  agreement  to  reconvey — an  agreement  in 
the  nature  of  a  defeasance.  From  this  evidence  it  is  mani- 
fest that  Lantz  gave  Hicks  to  understand  that,  so  far  as 
the  latter 's  interests  were  concerned,  a  deed  with  an  agree- 
ment to  reconvey,  in  the  nature  of  a  defeasance,  would  be 
the  same  as  a  mortgage.  Though  Lnntz  evidently  did  not 
intend  that  a  mortgage  co  nomine  should  be  executed,  and 
was  unwilling  to  accept  a  lien  in  that  form  to  secure  the 
debt  owing  to  his  principal,  nevertheless  the  transaction 
shows  that  there  was  no  consideration  for  a  sale  and  con- 
vox  a  nee  to  appellant,  but  that  there  was  a  loan  to  Hicks 
and  wife — a  continuing,  subsisting  loan — and  that,  to  secure 
this  loan,  Lantz  was  willing  to  and  did  accept  a  conveyance 
to  his  principal.  [2]  The  test  of  a  mortgage  is  whether 
the  relation  of  debtor  and  creditor  continues  so  that  there 
is  &  subsisting  debt  after  the  conveyance  (Hitsheon  v. 
Tlushcon,  71  Cal.  407,  [12  Pac.  410] ;  Holmes  v.  Warren, 
145  Cal.  457,  [78  Pac.  954]);  and  where  a  deed,  absolute 
on  its  face,  is  given  to  secure  a  debt,  it  will  be  held  to  be 
a  mortgage  even  though  the  parties  stipulate  it  shall  be  an 
absolute  conveyance.  {Uodgkins  v.  Wright,  127  Cal.  688, 
[60  Pac.  431]  ;  Civ.  Code,  sees.  2924,  2925.)  [3]  The  in- 
tention of  the  parties  must  govern,  and  it  matters  not  what 
particular  form  the  transaction  niry  take.  If  the  deed  is 
made  for  the  purprso  of  soeurine  the  payinent  of  a  debt,  it 
is  a  mortgage,  ''no  matter  how  strong  the  language  of  the 
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deed,  or  any  instrument  accompanying  it,  may  be." 
{Woods  V.  Jensen,  130  Cal.  200,  [62  Pac.  473].)  [4]  Al- 
though, as  has  often  been  said,  the  character  of  a  deed  abso- 
lute cannot  be  changed  to  that  of  a  mortgage  save  **upon 
clear  and  convincing  evidence"  (SheeJian  v.  Svllivan,  126 
Cal.  189,  [58  Pac.  543]),  the  rule  is  well  settled  that,  where 
there  is  a  substantial  conflict,  it  is  primarily  for  the  trial 
court  to  determine  whether  the  evidence  that  the  instru- 
ment was  intended  to  secure  the  payment  of  a  subsisting 
debt  is  clear  and  convincing.  {Couts  v.  Winston,  153  Cal. 
686,  [96  Pac.  357].)  [6]  ''The  presumption  arising  from 
the  execution  and  delivery  of  a  deed  absolute  in  form  is, 
undoubtedly,  that  it  is  made  in  pursuance  of  an  agreement 
to  sell,  and  vests  an  absolute  title  in  the  grantee.  ...  At 
the  same  time  the  court  has  been  watchful  against  all 
schemes  of  money-lenders  to  deprive  unfortunate  debtors  of 
their  lands  at  less  than  their  value,  under  the  claim  that 
the  transaction  was  a  purchase,  and  not  a  loan."  (Locke 
V.  Moulton,  96  Cal.  22,  29,  [30  Pac.  957,  959].)  Here  the 
evidence  that  the  deed  was  given  as  security  for  the  debt  is 
not  only  clear  and  direct,  but,  in  truth,  is  without  substan- 
tial contradiction.  There  was  never  any  mention  of  a  sale, 
or  of  anything  but  a  loan.  Prior  to  the  execution  of  any 
instrument.  Hicks  had  applied  to  Lantz  for  the  loan,  and 
had  offered  to  mortgage  his  land  as  security,  but  at  Lantz 's 
suggestion  he  executed  instead  a  deed,  signed  by  himself 
and  wife,  and  took  an  instrument,  signed  by  their  grantee, 
purporting  to  give  him  an  option  to  repurchase  for  the 
amount  of  the  loan  evidenced  by  their  promissory  note,  at 
any  time  before  the  maturity  of  the  debt. 

[6]  In  vain  is  appellant's  contention  that  the  deed  was 
not  a  mortgage  because,  on  March  7th,  when  it  was  exe- 
cuted, there  was  no  debt.  The  deed  was  made  pursuant  to 
the  understanding  in  accordance  with  which  the  loan  was 
made  and  the  promissory  note  and  the  agreement  to  recon- 
vey  were  executed.  The  very  object  of  the  admission  of 
parol  evidence  is  to  show  the  real  nature  of  the  transaction 
without  regard  to  the  mode  or  form  or  sequence  in  which 
the  writings  are  signed  and  delivered.  '*If  the  defeasance 
forms  a  part  of  the  orijrinal  transaction,  it  is  not  material 
that  it  be  executed  at  the  same  time  as  the  deed."  {Sears 
V.  Dixon,  33  Cal.  332.)^ 
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Appellant  objects  to  certain  rulings  upon  the  admission 
of  evidence.  He  has  not  printed  in  his  brief,  or  in  any 
supplement  appended  thereto,  enough  of  the  evidence  to 
enable  us  to  pass  upon  the  points  made  in  his  argument. 
The  requirement  of  the  statute  in  this  regard  has  been  re- 
peatedly pointed  out.  (Scott  v.  Hollywood  Park  Co.,  176 
Cal.  680,  [169  Pac.  379],  and  cases  there  cited.)  [7]  No 
duty  devolves  upon  us  to  examine  the  voluminous  type- 
written transcript  of  the  stenographic  reporter  in  search  of 
error. 

[8]  Respondent  Hudson  took  his  title  from  Hicks  with 
notice  of  the  prior  recorded  instrument — ^in  form  a  deed 
absolute  from  Hicks  and  wife  to  appellant.  The  fact  that 
the  acknowledgment  of  that  instrument  by  Hicks  and  wife 
was  taken  by  Lantz  as  notary  public,  even  though  at  that 
time  Lantz  held  a  general  power  of  attorney  from  the  gran- 
tee, or,  more  correctly  speaking,  the  mortgagee,  appellant 
here,  does  not  impair  the  efficacy  of  its  recordation  to  im- 
part notice  to  subsequent  purchasers. 

[9]  Because  of  the  probative  force  accorded  to  certifi- 
cates of  acknowledgment,  as  well  as  the  usually  important 
consequences  of  such  instruments,  public  policy  forbids  the 
taking  of  an  aclmowledgment  by  a  person  directly  inter- 
ested, financially  or  beneficially,  in  the  transaction  (1  C.  J. 
802;  Lee  v.  Mvrphy,  119  Cal.  364,  [51  Pac.  549,  955] ;  Mur- 
ray V.  Tulare  Irr.  Co.,  120  Cal.  311,  [49  Pac.  563,  52  Pac. 
586] ) ;  but,  according  to  the  weight  of  authority,  one  who 
is  not  pocuiiiarily  or  beneficially  interested  in  the  transac- 
tion evidenced  by  the  deed  or  other  instrument  is  not  dis- 
qualified to  take  the  acknowledgment  merely  because  he  is 
acting  a.««  the  agent  or  attorney  for  the  party  who  is  bene- 
ficially inteicsted.  (1  C.  J.  807,  sec.  115,  and  note;  Bamk 
of  Woodland  v.  Oherhaus,  125  Cal  320,  [57  Pac.  1070]  ; 
First  Nat,  Bank  v.  Merrill,  167  Cal.  392,  [139  Pac.  1066].) 
[10]  And,  in  fact,  where,  as  in  this  state,  the  taking  of 
an  acknowledgment  is  deemed  to  be  a  ministerial  and  not 
a  judicial  act,  such  an  acknowledgment  may  be  taken  before 
an  agent  even  though  he  have,  indirectly,  a  financial  inter- 
est in  the  transaction,  as  where  the  acknowledgment  of  L 
deed  to  a  bank  is  taken  before  the  cashier  who  is  likewise 
a  stockholder  of  the  grantee  corporation.  {First  Nat.  Bank 
V.  Merrill,  supra,) 
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It  is  not  necessary  to  determine  whether  the  letters  from 
Hicks  to  Lantz  constituted  an  acknowledgment  or  promise 
sufficient  to  keep  alive  the  original  obligation  of  Hicks  and 
wife  to  pay  the  loan;  nor  whether,  notwithstanding  Hudson 
has  been  absent  from  the  state  practically  ever  since  the 
execution  of  the  deed  to  him,  the  lien  of  appellant's  mort- 
gage was  extinguished  by  lapse  of  time  so  as  to  prevent 
any  affirmative  relief  thereon  in  his  favor  as  the  mortgagee 
in  the  instrument  so  executed  to  him  to  secure  his  loan  to 
Hicks  et  ux.  Since  the  adoption  of  the  codes  a  deed  abso- 
lute in  form,  but  in  effect  a  mortgage,  does  not  pass  the 
legal  title,  and  the  grantee,  or,  more  properly,  the  mort- 
gagee, is  vested  with  a  lien  only.  {Raynor  v.  Drew,  72 
Cal.  307,  [13  Pac.  866] ;  Moisa/nt  v.  McPhee,  92  Cal.  76,  79, 
[28  Pac.  46] ;  Locke  v.  MoiUton,  96  Cal.  21,  [30  Pac.  957] ; 
Civ.  Code,  sees.  2888,  2924.)  [11]  Having  found  that  the 
deed  to  appellant  was  in  effect  a  mortgage,  and  that,  there- 
fore, appellant,  as  the  owner  of  naught  but  a  mortgage  lien, 
was  not  entitled  to  relief  in  a  suit  to  quiet  title  as  against 
the  owner  of  the  legal  title  {Von  Drachenfels  v.  Doolittle, 
77  Cal.  295,  [19  Pac.  518] ;  Fudickar  v.  East  Riverside  Irr. 
Disi.,  109  Cal.  38,  [41  Pac.  1024]),  the  trial  court  would 
have  been  justified  in  adjudging  that  appellant  is  not  the 
owner  of  the  land,  as  alleged  in  his  complaint.  But  the 
judgment  is  not  thus  limited.  It  is  not  simply  an  adjudi- 
cation that  appellant  does  not  own  the  land.  Granting  to 
respondent  Hudson  affirmative  relief,  as  sought  in  his  cross- 
complaint,  and  treating  him  as  an  actor  in  the  action,  seek- 
ing equitable  relief — ^as,  indeed,  he  became  upon  the  filing 
of  his  cross-complaint — ^the  trial  court  adjudged  Hudson  to 
be  the  owner  in  fee  simple  absolute,  that  appellant  and  all 
persons  claiming  under  him  be  forever  barred  from  assert- 
ing any  title  to  or  lien  upon  the  premsies,  and  that  the 
mortgage  be  canceled  and  annulled.  **He  who  seeks  equity 
must  do  equity."  As  a  condition  to  affirmative  relief  upon 
his  cross-complaint,  Hudson  is  as  much  bound  by  the  equi- 
table principle  enunciated  in  this  maxim  as  he  would  be 
were  he  a  plaintiff  in  an  action  seeking  to  quiet  his  title. 
[12]  Where  equitable  relief  is  sought  by  a  cross-bill,  the 
equitable  tests  usually  applied  to  a  bill  filed  by  a  complain- 
ant are  equally   applicable  to  the  cross-complainant.     (21 
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R.  C.  L.  502;  Union  etc.  Bank  v.  Day,  79  Neb.  845,   [113 
N.  W.  530].) 

Though  the  legal  title  be  in  Hudson,  and  though  we  as- 
sume, for  the  purpose  of  the  decision,  that  the  lien  of  the 
mortgage  to  appellant  has  become  extinguished  by  lapse  of 
time  so  that  appellant  could  maintain  no  affirmative  action 
to  foreclose  his  mortgage,  nevertheless  the  land  remains 
equitably  burdened  with  the  debt  to  secure  which  the  mort- 
gage to  appellant  was  given.  Hudson  received  his  convey- 
ance from  Hicks  and  wife  shortly  after  the  latter  had 
deeded  the  land  to  appellant  as  security  for  the  money  they 
had  borrowed.  At  that  time  a  liability  to  pay  the  debt 
rested  upon  the  property  as  well  as  upon  the  mortgagors. 
[13]  No  rule  is  more  firmly  established  in  this  state  than 
the  one  to  the  effect  that,  notwithstanding  the  lien  of 
a  mortgage  is  extinguished  by  lapse  of  time,  the  mortgagor 
cannot,  without  paying  his  debt,  quiet  the  title  as  against 
the  mortgagee.  The  rule  is  equally  applicable  to  a  grantee 
of  the  mortgagor  who  acquires  the  property  while  it  is  still 
burdened  with  a  lien  for  the  security  of  the  debt.  {Faxon 
V.  AU  Persons,  166  Cal.  707,  [L.  B.  A.  1916B,  1209,  137 
Pac.  919] ;  Bulson  v.  Mofatt,  173  Cal.  685,  [161  Pac.  259].) 
^^When  the  plaintiff  is  himself  the  debtor  the  applicability 
of  the  rule  is  apparent.  No  different  situation  is  presented 
where  the  plaintiff  has  bought  the  land  before  the  right  to 
foreclose  the  mortgage  has  become  barred.  In  such  case,  he 
acquired  the  property  subject  to  a  valid  existing  lien,  which 
was,  presumably,  taken  into  account  in  fixing  the  purchase 
price.  Such  property,  when  he  acquired  it,  was  bound  by 
the  debt,  and  it  would  be  as  inequitable  to  relieve  him  of 
the  burden  without  payment  as  it  would  be  to  thus  free  the 
original  debtor."  {Faxon  v.  All  Persons,  166  Cal.  721, 
[L.  R.  A.  1916B,  1209,  137  Pac.  925].)  Where  the  lien  of 
the  mortgage  is  extinguished  by  lapse  of  time,  the  mort- 
gagee has  nothing  that  the  mortgagor  or  his  grantee  can 
redeem  in  an  action  brought  in  the  exercise  of  the  statutory 
risrht  of  ** redemption,"  so  called,  as  recognized  by  sections 
2903-2905  of  the  Civil  Code  and  346  of  the  Code  of  Civil 
Procedure.  Under  such  circumstances,  an  action  to  "re- 
deem," whether  by  the  mortgagor  or  his  grantee,  is,  in 
effect,  merely  an  action  to  remove  a  cloud,  and,  as  was  said 
in  Ray  nor  v.  Drew,  72  Cal.  307,  [13  Pac.  866] :  ''Since  a 
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court  of  equity  may  require  justice  to  be  done  as  a  condi- 
tion of  removing  the  cloud,  why  should  there  be  any  period 
of  limitation  for  such  an  action!"  The  same  principle 
applies  with  equal  force  where  the  grantee  of  the  mortgagor 
is  seeking  such  relief  by  cross-complaint  filed  by  him  in  an 
action  to  quiet  title  brought  against  him  by  the  mortgagee. 
Under  such  circumstances  the  cross-complainant  is  an  actor 
in  the  action — as  much  so  as  the  plaintiff  himself  in  the  suit 
to  quiet  title — and  is  equally  bound  to  do  equity  as  a  condi- 
tion to  the  obtaining  of  equitable  relief. 

Had  the  court  specifically  found  that  the  loan  to  Hicks 
has  not  been  wholly  repaid,  and  had  it  determined  the 
amount  that  remains  unpaid,  this  court  might  have  re- 
manded the  cause  with  directions  to  enter  a  decree  in  ac- 
cordance with  the  views  set  forth  in  this  opinion,  as  was 
done  in  Booth  v.  Hoskins,  75  Cal.  271,  [17  Pac.  225],  and 
Boyce  v.  Fish,  110  Cal.  107,  [42  Pac.  473].  For  lack  of 
such  finding,  the  case  must  be  remanded  for  a  retrial. 

Judgment  reversed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 
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KATE   C.  TROUT,  Appellant,  v.   JAMES   G.   OGILVIE, 
Administrator,  etc.,  et  al.,  Respondents. 

LIJ  OONTBACTS — ^AGREBMXNT  OX)  DlVISE  Pbopebty — SPECiriO  Pebfoem- 
ANCE — Equitt. — Though  specific  performance,  in  the  literal  sense 
of  the  term,  of  a  contract  to  make  a  certain  testamentary  dis- 
position of  property  cannot  be  given,  nevertheless  a  court  of 
equity,  where  the  facts  justify,  may  grant  relief  substantially  the 
same  as  in  specific  performance  by  treating  the  heirs  as  trustees 
and  compelling  them  to  convey  the  property  in  accordance  with 
the  terms  of  the  contract. 

1.2]    Id. — UNENFORCEA.BLS    OONTRACT — EBBOMEOUS    FINDING    IMMATERIAL. 

In  a  suit  in  equity  to  compel  specific  performance  of  a  contract 
to  make  a  certain  testamentary  disposition  of  property,  if  the 
contract  alleged  be  one  that  a  court  of  equity  will  not  enforce,  it 

1.  Validity  of  agreement  for  bequest  or  devise,  note,  14  L.  R.  A.  860. 
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is  immaterial  that  a  finding  that  no  Bueh  contract  was  made  is 
not  supported  by  the  evidence.  An  erroneous  finding  upon  an 
issue  is  immaterial  where,  if  the  finding  were  otherwise,  a  different 
conclusion  would  not  be  necessitated. 

L3J  Id. — Statute  or  Frauds — Oral  Contract  to  Devise  Property^ 
Validity  op. — Under  sections  1624  of  the  Civil  Code  and  1973  of 
the  Code  of  Civil  Procedure,  as  amended  in  1905  and  1907,  re- 
spectively, an  agreement  to  devise  or  bequeath  property  or  to 
make  any  provision  for  a  person  by  will  is  invalid  if  not  in 
writing. 

14J  Id. — Part  Peepormance — Payment  op  Money. — The  payment  of 
money  is  not  such  an  act  of  part  performance  as  will  take  a  con- 
tract out  of  the  operation  of  the  statute  of  frauds.  The  remedy 
at  law  for  a  recovery  of  the  money  paid,  with  interest,  is  a  com- 
plete and  adequate  remedy,  and  the  payment  does  not  :?ork  a 
fraud  upon  the  party  paying  if  the  other  refuses  or  neglects  to 
perform  his  part. 

[5]  Id. — Marriage. — Marriage  bb  a  part  consideration  for  a  contract  to 
make  a  certain  testamentary  disposition  of  property  is  not  of  itself 
sufficient  part  performance  to  take  the  contract  out  of  the  statute 
of  frauds. 

[6]  Id. — Acts  Taking  Contract  Out  op  Operation  op  Statute. — To 
take  a  contract  out  of  the  operation  of  the  statute  of  frauds,  the 
acts  relied  upon  must  be  unequivocally  referable  to  the  contract. 
Acts  which,  though  in  truth  done  in  performance  of  a  contract, 
admit  of  an  explanation  without  supposing  a  contract,  are  not,  in 
general,  such  acts  of  part  performance  as  will  take  the  case  out 
of  the  operation  of  the  statute.  The  acts  relied  upon  must  clearly 
appear  to  have  been  done  in  pursuance  of  the  contract,  and  to 
result  from  the  contract,  and  not  from  some  other  relation. 

L7]  Id. — Amendments  op  Codes — Parol  Contracts  Unenporceablb. 
Since  the  amendment  of  sections  1624  of  the  Civil  Code  and  1973 
of  the  Code  of  Civil  Procedure,  in  1905  and  1907,  respectively, 
contracts  to  make  certain  testamentary  disposition  of  property,  if 
resting  wholly  in  parol,  are  always  unenforceable. 

L8J  ID. — Part  Performance  op  Parol  Contracts — When  ETnporcb- 

ABLE. — The    doctrine    of    part    performance,    as    applied  to    parol 

contracts  within  the  statute  of  frauds,  is  confined  to  contracts 
relating  to  the  sale  of  lands. 

L9]  Id. — Action  to  Compel  Specific  Performance — Jurisdiction  op 
Court  to  Determine  Heib6hip. — In  a  suit  in  equity  by  the  widow 
of  the  deceased  against  the  administrator  of  his  estate  and  other 
persons  claiming  as  heirs,  to  compel  specific  performance  of  a  eon- 
tract  to  make  a  certain  testamentary  disposition  of  property,  the 
court  is  vfithout  jurisdiction  to  determine  who  are  the  heirs  of  the 
deceased. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo« 
Angeles  County.    John  W.  Shenk,  Judge.    AffirmecL 

The  facts  are  stated  in  the  opinion  of  the  court 

Edwin  A.  Mescrve  and  Shirley  E.  Meserve  for  Appellant. 

Stewart  &  Stewart  for  Respondents. 

PINLAYSON,  P.  J.— This  is  a  suit  in  equity  to  compel 
specific  performance  of  a  contract  to  make  a  certain  testa- 
mentary disposition  of  property.  Prom  a  judgment  in 
favor  of  defendants,  plaintiff  appeals. 

The  action  is  of  a  type  illustrated  by  a  line  of  decisions 
in  this  state  beginning  with  Owens  v.  McNally,  113  Cal. 
444,  [33  L.  R.  A.  369,  45  Pac.  710].  [1]  Though  specific 
performance,  in  the  literal  sense  of  the  term,  cannot  be 
given  in  this  class  of  actions,  nevertheless  a  court  of  equity, 
where  the  facts  justify,  may  grant  relief  substantially  the 
same  as  specific  performance  by  treating  the  heirs  as  trus- 
tees and  compelling  them  to  convey  the  property  in  accord- 
ance with  the  terms  of  the  contract. 

The  claim  of  appellant  is  that  she  and  John  S.  Trout, 
now  deceased,  in  December,  1909,  entered  into  an  oral 
agreement  whereby  Trout  was  to  make  his  will  in  appel- 
lant's favor.  There  is  no  claim  that  the  agreement  was  in- 
duced by  fraud  on  the  part  of  decedent.  The  agreement, 
as  alleged  in  the  complaint,  was  substantially  as  follows: 
Trout  proposed  to  appellant  that  if  she  would  marry  him 
and  furnish  a  home  for  him  during  the  remainder  of  his 
life,  and  would  care  for  him,  and  would  assist  him  with  her 
money  in  paying  off  certain  encumbrances  then  upon  his 
property  and  a  balance  owing  upon  property  that  he  had 
agreed  to  purchase,  she  should  inherit  and  succeed  to  his 
property,  and,  after  the  marriage,  **in  consideration 
thereof,  and  in  consideration  of  the  payment  of  said  sums 
for  him,"  he  would  make  a  will  in  her  favor,  devising  and 
bequeathing  to  her  all  of  his  property.  Appellant,  accord- 
ing to  the  allesrations  of  her  complaint,  accepted  Trout's 
offer,  and  thereafter,  in  performance  of  the  agreement,  mar- 
ried   him. 

The  complaint  alleTPS  that  defendant  Ogilvie  is  the  ad- 
ministrator of  the  t^uiLe  of  Julia  S.  Trout,  deceased;  that 
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defendants  other  than  Ogilvie  claim  to  he  the  heirs  of 
Trout,  but  that  they  are  not,  and  that  appellant  is  Trout's 
sole  heir.  The  answers  deny  substantially  all  the  allega- 
tions of  the  complaint.  Evidence  on  behalf  of  appellant 
was  introduced.  Defendants  offered  no  evidence.  The 
court  found  that  Trout  made  no  contract  that  appellant 
should  inherit  or  succeed  to  any  of  his  property  or  that  he 
would  make  a  will  in  her  favor,  but  that  during  the  mar- 
riage she  advanced  and  paid  for  Trout,  upon  property  be- 
longing to  him,  and  for  which  she  has  received  no  payment, 
sums  aggregating  three  hundred  dollars.  The  court  de- 
clined to  determine  who  are  the  heirs  of  Trout  This  dec- 
lination was  placed  upon  the  ground  that,  in  this  action, 
the  court  has  no  jurisdiction  to  determine  the  question  of 
heirship.  The  judgment  adjudges  that  appellant  has  a  lien 
upon  a  certain  lot,  a  part  of  the  estate  of  decedent,  for  the 
three  hundred  dollars  so  paid  by  her  for  decedent,  and 
that,  aside  from  such  lien,  appellant  take  nothing. 

[2]  If  the  contract  alleged  in  the  complaint  be  one  that 
a  court  of  equity  will  not  enforce,  it  is  immaterial  that  the 
finding  that  no  such  contract  was  made  is  not  supported  by 
the  evidence.  The  rule  is  that  it  is  immaterial  that  there 
is  an  erroneous  finding  upon  an  issue  where,  if  the  finding 
were  otherwise,  a  different  conclusion  would  not  be  necessi- 
tated. [3]  We  think  the  contract,  as  alleged  in  the  com- 
plaint, is  not  enforceable. 

Sections  1624  of  the  Civil  Code  and  1973  of  the  Code  of 
Civil  Procedure  were  amended  in  1905  and  1907,  respec- 
tively, by  adding  to  each  section  a  new  subdivision  (sub- 
division 7),  whereby  it  is  provided  that  an  agreement  to 
devise  or  bequeath  property  or  to  make  any  provision  for 
a  person  by  will  is  invalid  if  not  in  writing.  The  cases 
cited  by  appellant  involved  agreements  entered  into  prior 
to  the  adoption  of  these  code  amendments. 

Putting  out  of  consideration,  for  the  present,  the  fact 
that  the  agreement  between  appellant  and  Trout  was  made 
long  after  subdivision  7  had  been  added  to  each  of  these 
code  sections,  and  assuming,  for  the  purpose  of  this  deci- 
sion only,  that  such  an  agreement,  though  resting  in  parol 
and  made  since  the  code  amendments,  may  be  taken  out  of 
the  statute  of  frauds  by  such  acts  of  part  performance  as 
ordinarily  would  prompt  a  court  of  equity  to  grant  specific 
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perfoimance  of  an  oral  contract  to  sell  real  property — and 
appellant  cannot  possibly  invoke  any  more  liberal  construc- 
tion of  subdivision  7  of  these  two  code  sections — still  we 
cannot  say  that  the  acts  of  performance  pleaded  by  appel- 
lant in  her  complaint  justify  the  relief  sought  by  her. 

The  allegation  of  the  complaint  is  that,  in  his  offer  to 
appellant,  Trout  said  "that  he  would,  after  the  consumma- 
tion of  said  marriage  and  in  consideration  thereof,  and  in 
consideration  of  the  payment  by  plaintiff  of  said  sums  for 
him,  make  a  will  in  favor  of  plaintiff.'*  This  is  tantamount 
to  an  allegation  that  the  consideration  for  Trout's  agree- 
ment to  devise  and  bequeath  his  property  to  appellant  was 
the  marriage  and  the  payment  by  appellant  of  the  sums 
necessary  to  relieve  Trout's  property  from  the  encum- 
brances thereon  and  liquidate  the  balance  owing  on  prop- 
erty contracted  for  by  him.  [4]  It  needs  no  authority  to 
sustain  the  universally  recognized  rule  that  the  payment  of 
money  is  not  such  an  act  of  part  performance  as  will  take 
a  contract  out  of  the  operation  of  the  statute  of  frauds. 
The  remedy  at  law  for  a  recovery  of  the  money  paid,  with 
interest,  is  a  complete  and  adequate  remedy,  and  the  pay- 
ment does  not  work  a  fraud  upon  the  party  paying  if  the 
other  party  refuses  or  neglects  to  perform  his  part.  The 
marriage,  according  to  the  allegations  of  the  complaint,  is 
the  only  other  consideration  for  Trout's  promise  to  "make 
a  will  in  favor  of  plaintiff."  [5]  But  marriage  is  not  of 
itself  sufficient  to  take  a  contract  out  of  the  statute  of 
frauds.  {Peek  v.  Peek,  77  Cal.  106,  [11  Am.  St.  Rep.  244, 
1  L.  R.  A.  185,  19  Pac.  227] ;  Civ.  Code,  sec.  1624,  subd.  3; 
Hunt  V.  Hunt,  171  N.  Y.  396,  [59  L.  R.  A.  306,  64  N.  B. 
159] ;  Finch  v.  Finch,  10  Ohio  St.  505.) 

Assuming,  without  deciding,  that  appellant  is  not  so  far 
bound  by  the  allegations  of  her  complaint  as  to  be  pre- 
cluded from  relying  upon  evidence  of  other  considerations 
for  Trout's  promise,  as,  for  instance,  personal  services 
agreed  to  be  and  performed  by  her,  that  is,  caring  for  him 
in  his  illnes.s — and  evidence  of  such  services  was  adduced 
— still  appellant  fails  to  show  a  case  for  specific  perform- 
ance of  an  agreement  that,  when  entered  into,  was  clearly 
within  the  statute  of  frauds.  It  is  true  that  certain  kinds 
of  service  of  a  very  personal  nature  have  been  held  to  be 
sufficient  acts  of  part  performance  to  justify  the  specific 
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execution  of  an  a^eement  to  devise  real  property,  as,  for 
example,  where  the  services  were  of  such  a  peculiar  char- 
acter that  it  is  impossible  to  measure  their  value  by  any 
pecuniary  standard,  and  it  is  evident  that  the  parties  did 
not  intend  to  measure  them  by  any  such  standard.  Prior 
to  the  adoption  of  the  code  amendments  already  adverted 
to,  such  acts  of  part  performance — ^personal  services  of  an 
extraordinary  nature — were  held  to  be  sufficient  to  warrant 
a  court  of  equity  in  granting  relief  tantamount  to  specific 
performance  of  a  contract  to  devise  or  bequeath  property. 
(Owens  V.  McNaUy,  113  Cal.  444,  [33  L.  R.  A.  369,  45  Pac. 
710];  Flood  V.  Templeton,  148  Cal.  378,  [83  Pac.  148].) 
[6]  To  take  a  contract  out  of  the  operation  of  the  statute 
of  frauds,  however,  the  acts  relied  upon  must  be  unequiv- 
ocally referable  to  the  contract.  Acts  which,  though  in 
truth  done  in  performance  of  a  contract,  admit  of  an  ex- 
planation without  supposing  a  contract,  are  not,  in  general, 
such  acts  of  part  performance  as  will  take  the  case  out  of 
the  operation  of  the  statute.  (36  Cyc.  645.)  The  acts  re- 
lied upon  must  clearly  appear  to  have  been  done  in  pur- 
suance of  the  contract,  and  to  result  from  the  contract  and 
not  from  some  other  relation.  (Blum  v.  Robertson,  24  Cal. 
142 ;  Foster  v.  Miiginnis,  89  Cal.  264,  [26  Pac.  828] ;  Owens 
V.  McNaUy,  113  Cal.  451,  [33  L.  E.  A,  369,  45  Pac.  710] ; 
Fntz  V.  Mills,  170  Cal.  458,  [150  Pac.  375] ;  Peek  v.  Peck, 
77  Cal.  106,  [11  Am.  St.  Rep.  244,  1  L.  R.  A.  185,  19  Pao. 
227] ;  Van  Epps  v.  Redfield,  69  Conn.  104,  [36  Atl.  1011] ; 
Ackerman  v.  Ackerman,  24  N.  J.  Eq.  587;  Phillips  v. 
Thompson,  1  Johns.  Ch.  (N.  Y.)  149;  Pomeroy  on  Specific 
Performance,  sees.  108,  109.)  Here  the  personal  services 
performed  by  appellant,  caring  for  her  husband  in  his  ill- 
ness— acts  perfonned  after  the  marriage — ^are  referable  as 
well  to  her  marital  obligation  as  a  dutiful  wife  as  to  the 
contract  alleged  in  her  complaint.  ''Husband  and  wife  con- 
tract toward  each  other  obligations  of  mutual  respect,  fidel- 
ity, and  support. '*     (Civ.  Code,  sec.  155.) 

[7]  It  must  not  be  inferred,  merely  because,  for  the 
purpose  of  this  decision,  we  have  assumed  that  there  may 
be  circumstances  under  which  a  court  of  equity  may  enforce 
a  parol  contract  to  devise  or  bequeath  property,  entered 
into  since  the  amendment  of  1905,  that  such  assumption 
correctly   reflects   our  opinion   as   to   this   very    important 
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question.  On  the  contrary,  we  strongly  incline  to  the  view 
that,  since  the  code  amendments  in  question,  such  contracts, 
if  resting  wholly  in  parol,  are  always  unenforceable.  The 
only  case  in  this  state  to  which  our  attention  has  been 
called  arising  out  of  a  contract  entered  into  after  the  code 
amendment  of  1905  is  Hagan  v.  McNary,  170  Cal.  141, 
[L.  R.  A.  1915E,  562,  148  Pac.  937].  That,  however,  was 
an  action  at  law,  and  is  not  authority  in  a  suit  in  equity 
for  specific  performance. 

Though  courts  of  equity,  very  soon  after  the  passage  of 
the  English  statute  of  frauds,  asserted  jurisdiction  to  de- 
cree a  specific  execution  of  verbal  contracts  for  the  sale  of 
lands — contracts  within  the  inhibition  of  subdivision  5  of 
our  statute  of  frauds — ^nevertheless  eminent  judges,  at  dif- 
ferent times,  have  seriously  questioned  the  wisdom  of 
allowing  any  exceptions  whatever  to  the  statute,  and  have  de- 
clared their  intention  not  to  extend  them  beyond  the  estab- 
lished precedents.  (Per  Field,  J.,  in  Arguello  v.  EdiTiger, 
10  Cal.  158  et  seq.;  Oerman  v.  Machin,  6  Paige  Ch.  (N.  Y.) 
293;  PhiUips  v.  Thampson,  1  Johns.  Ch.  (N.  Y.)  149,  per 
Kent,  Ch.)  There  are  well-considered  cases  wherein  it  is 
held  that  the  doctrine  of  part  performance — a  doctrine  that 
ia  exclusively  the  creature  of  equity — applies  only  to  con- 
tracts for  the  sale  of  land,  and  does  not  extend  to  contracts 
that  are  violative  of  some  other  provision  of  the  statute  of 
frauds.  {Equitable  Oas  etc,  Co.  v.  Baltimore  etc.  Co.,  63 
Md.  297 — a  suit  in  equity  for  specific  performance  of  an 
oral  agreement  not  to  be  performed  within  a  year;  McElroy 
V.  Ludlum,  32  N.  J.  Eq.  828;  Osborne  v.  Kimball,  41  Kan. 
187,  [21  Pac.  163];  Hwnt  v.  Hunt,  171  N.  Y.  396,  [59 
L,  R.  A.  306,  64  N.  E.  159] ;  Oddy  v.  James,  48  N.  Y.  685; 
Turnow  v.  Hockstadter,  7  Hun  (N.  Y.),  80.)  See,  however, 
McManus  v.  Cooke,  35  Ch.  Div.  681,  wherein  Justice  Kay 
says:  "The  doctrine  of  part  performance  of  a  parol  agree- 
ment, which  enables  proof  of  it  to  be  given  notwithstanding 
the  statute  of  frauds,  though  principally  applied  in  the 
case  of  contracts  for  the  sale  or  purchase  of  land,  or  for 
the  acquisition  of  an  interest  in  land,  has  not  been  confined 
to  those  cases.  Probably  it  would  be  more  accurate  to  say 
it  applies  to  all  cases  in  which  a  court  of  equity  would  en- 
tertain a  suit  for  specific  performance  if  the  alleged  con- 
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tract  had  been  in  writing."  {See,  also,  Pomeroyon  Specifio 
Performance,  sec.  101.) 

[8]  Whatever  the  rule  may  be  elsewhere,  it  would  seem 
that  in  this  state  the  lawmakers  intended  that  the  doctrine 
of  part  performance,  as  applied  to  parol  contracts  within 
the  statute  of  frauds,  should  be  confined  to  contracts  relat- 
ing to  the  sale  of  lands — contracts  within  the  inhibition  of 
section  5  of  our  statute  of  frauds.  (Civ.  Code  sec.  1624, 
subd.  5.)  This  seems  to  be  the  necessary  consequence  of 
section  1741  of  the  Civil  Code,  wherein  express  recog- 
nition is  given  to  the  power  of  a  court  of  equity  to  com- 
pel specific  performance  of  **any  agreement  for  the  sale 
of  real  property  in  case  of  part  performance  therefor.'* 
The  code  section  specifically  excepts  from  the  operation  of 
the  statute  of  frauds  parol  agreements,  partly  performed, 
tliat  otherwise  would  be  invalid  under  subdivision  5  of  sec- 
tion 1624.  If  any  other  exception  were  intended,  here  was 
the  place  to  make  it.  The  framers  of  our  statute  delib- 
erately added  one  express  exception,  and  we  must  assume 
that  they  intended  to  leave  their  work  complete.  Further- 
more, cases  such  as  that  in  hand  are  of  a  class  that  fre- 
quently arise  in  fraud  and  abound  in  perjury.  So  far  as 
we  are  informed,  practically  all  of  the  cases  of  this  cla^ 
that  found  their  way  into  our  courts  prior  to  the  amend- 
ments of  1905  and  1907,  whereby  subdivision  7  was  added 
to  sections  1624  of  the  Civil  Code  and  1973  of  the  Code  of 
Civil  Procedure,  were  equitable  actions  for  specific  perform- 
ance; and  if,  in  adding  this  new  subdivision  to  these  code 
sections,  the  lawmakers  did  not  intend  to  put  a  quietus 
upon  all  such  cases  where  the  agreement  sought  to  be  en- 
forced rests  in  parol,  regardless  of  performance  on  the  part 
of  the  promisee,  then  we  utterly  fail  to  perceive  what  was 
intended  to  be  accomplished  by  these  most  important  and 
salutary  code  amendments. 

[9]  In  declining  to  determine  whether  defendants  other 
than  Ogilvie  were  heirs  of  Trout,  the  court  committed  no 
error.  If,  as  we  hold,  appellant's  alleged  contract  with 
Trout  is  invalid  and  unenforceable,  then  her  sole  right  to 
receive  any  part  of  his  estate  is  as  an  heir — as  the  surviv- 
ing wife  of  John  S.  Trout.  The  code  has  provided  a  spe- 
cial proceeding  whereby  any  person  claiming  to  be  an  heir 
or  entitled  to  distribution  of  any  part  of  the  estate  of  a 
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decedent  may  file  a  petition  in  the  pending  probate  proceed- 
ing to  have  the  court  ascertain  and  declare  the  rights  of 
himself  and  all  others  to  the  estate  or  any  interest  therein. 
Such  a  proceeding  is  one  in  the  nature  of  an  action  to  de- 
termine heirship,  and  must  be  instituted  in  the  pending 
probate  proceedings.  (Code  Civ.  Proc,  sec.  1664.)  The 
remedy  thus  afforded  is  ample  and  exclusive.  The  subject 
matter  of  heirship  is  vested  in  the  court,  sitting  as  a  pro- 
bate court,  wherein  the  probate  proceeding  is  pending. 
The  whole  subject  matter  of  dealing  with  the  estates  of  de- 
ceased persons  is  one  of  statutory  regulation,  and  the  policy 
and  intent  of  our  statute  very  clearly  contemplates  that 
property  of  decedents  shall  be  subjected  to  the  process  of 
administration  in  the  probate  court.  There  is  no  other 
method  provided  by  the  statute  whereby  the  existence  of 
heirs  may  be  conclusively  established;  and  without  doubt 
the  jurisdiction  of  the  superior  court,  sitting  in  probate,  is 
both  original  and  exclusive.  (Estate  of  Strong,  119  Cal. 
655,  665,  666,  [51  Pac.  1078] ;  SUva  v.  Santos,  138  Cal.  541, 
[71  Pac.  703]."^  It  would  be  an  anomaly  in  jurisprudence 
if  a  court  that  is  vested  with  full  jurisdiction  in  matters  of 
probate  could  be  controlled  in  the  exercise  of  that  juris- 
diction by  the  action  of  a  co-ordinate  court,  or  even  by  the 
same  court  sitting  as  a  court  of  general  jurisdiction. 
Judgment  afSrmed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 
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ALBERT  M.  RUNDELL,  Appellant,  v.  ALBERT  W. 
McDonald,  as  Administrator,  etc.,  et  al..  Respond- 
ents. 

[1]  Contracts — Grant  op  Property  in  Consideration  of  Agreement 
TO  Make  Will — Validitt  of. — An  agreement  to  convey  real  prop- 
erty in  consideration  of  an  agreement  on  the  part  of  the  grantee 
that  she  will  devise  such  property  to  the  grantor  free  and  clear 
of  ail  encumbrances  on  her  death,  and  without  other  consideration, 
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when  properlj  evidenced,  is  valid  and  binding  and  may  be  en- 
forced by  a  court  of  equity. 

12J  Id. — Allegation  op  Duk  Execution — Statute  op  Fbaxjds — Peb- 
8UMPTI0NS. — Under  the  allegation  in  a  complaint  of  due  execu- 
tion of  a  given  contract,  it  will  be  presumed  that  the  contract 
was  made  in  compliance  with  the  statute  of  frauds. 

[3]  Id, — EXECUTION  op  Will  Pursuant  to  AoaEEMBNT — Besultino 
Tkust — Subsequent  Mab&iage. — The  execution  of  an  agreement 
to  convey  real  property  in  consideration  of  an  agreement  on  the 
part  of  the  grantee  that  she  will  devise  such  property  to  the 
grantor  free  of  encumbrances  on  her  death,  followed  by  the  ex- 
ecution of  the  will  in  pursuance  thereof,  creates  a  resulting  trust 
under  sections  2221  and  2222  of  the  Civil  Code,  notwithstanding 
such  will  may  be  revoked  by  the  subsequent  marriage  of  the 
grantee. 

[4]  Id. — Recital  in  Deed  op  Oonside&ation — Title  Under  Collat- 
eral Contract — Admissibilttt  op  Parol  Evidence. — ^While  the 
consideration  recited  in  a  deed  cannot  be  disputed  so  as  to  destroy 
the  operation  of  the  deed,  parol  evidence  is  admissible  to  establish 
the  conditions  governing  the  title  under  a  collateral  contract  be- 
tween the  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County.     S.  E.  Crow,  Judge.    Reversed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  P.  Thomas  for  Appellant. 

Fred  H.  Schauer  and  Francis  Price  for  Respondents. 

SLOANE,  J. — This  is  an  appeal  from  a  judgment  en- 
tered against  plaintiff  after  general  demurrer  was  sustained 
to  his  complaint,  without  leave  to  amend. 

The  only  question  to  consider  is  the  sufficiency  of  the 
complaint  to  state  a  cause  of  action.  The  parties  to  the 
appeal  are  the  plaintiff  and  the  defendant  McDonald  as  ad- 
ministrator and  in  person. 

The  complaint  alleges  the  following:  On  the  20th  of  Feb- 
ruary, 1912,  plaintiff  was  the  owner  of  a  house  and  lot  in 
Santa  Barbara,  California,  of  the  value  of  three  thousand 
dollars;  on  or  about  that  date  he  entered  into  an  agreement 
with  Mary  Ann  Rundell,  his  aunt — who  was  also  his  step- 
mother, the  widow  of  his  father — whereby  he  agreed  to 
convey  this  house  and  lot  to  her  in   consideration   of  an 
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agrreement  on  her  part  that  she  "would  devise  by  her  last 
will  and  testament  said  parcel  of  land  to  plaintiff  free  of 
any  and  all  conditions  and  encumbrances  on  her  death.'* 
Pursuant  to  said  agreement,  and  without  other  considera- 
tion, the  plaintiff  did  thereupon  grant  and  transfer  the 
premises  to  the  said  Mary  Ann  Rnndell  by  a  deed,  a  copy 
of  which  is  attached  to  the  complaint;  on  the  seventh  day 
of  May,  1914,  said  Mary  Ann  Rundell,  in  pursuance  of  said 
agrreement  on  her  part,  executed  her  holographic  will 
whereby  die  did  devise  said  parcel  of  land  to  the  plaintiff, 
a  copy  of  the  will  being  attached  as  an  exhibit  to  the  com- 
plaint; on  the  sixth  day  of  June,  1914,  Mary  Ann  Rundell 
intermaiTied  with  Albert  W.  McDonald.  She  died  some 
time  prior  to  October  13,  1915,  without  having  made  any 
further  will  or  other  disposition  of  her  estate,  which  con- 
sisted of  nothing  of  value  outside  of  her  interest  in  this 
real  property,  leaving  as  her  heirs  her  surviving  husband, 
Albert  W.  McDonald,  and  the  plaintiff,  Albert  M.  Rundell, 
Fred  Rundell,  and  Alice  Cotton,  children  of  her  deceased 
sister,  and  a  half-brother,  James  A.  McGee.  Letters  of  ad- 
ministration were  issued  on  her  estate  to  the  surviving  hus- 
band, Albert  W.  McDonald,  it  being  alleged  in  the  petition 
therefor  that  she  died  intestate.  The  action  was  brought 
against  Albert  W.  McDonald,  as  administrator,  and  against 
Albert  W.  McDonald,  Alice  Cotton,  Fred  Rundell,  and 
James  A.  McGee  in  person,  plaintiff  subsequently  dismissing 
as  to  the  latter  three. 

Under  this  state  of  facts,  as  more  fully  pleaded,  the  plain- 
tiff asks  judgment  that  the  defendants  hold  this  real  prop- 
erty in  trust  for  plaintiff;  that  a  conveyance  thereof  to 
plaintiff  be  decreed,  and  that  he  have  such  other  relief  as 
he  may  be  entitled  to  under  the  pleadings. 

[1]  That  a  contract  of  this  character,  when  properly 
evidenced,  is  valid  and  binding  and  may  be  enforced  by  a 
court  of  equity  unless  superior  equities  have  intervened  is 
not  disputed  by  respondent,  and  if  it  were  disputed,  is  sus- 
tained by  too  great  a  weieht  of  authorities  to  be  open  to 
discussion.  {Oivens  v.  McNaUxj,  113  Cal.  444,  [33  L.  R.  A. 
369,  45  Pac.  710]  ;  Steinbrrger  v.  Ymng,  175  Cal.  81,  [1()5 
Pae.  432] ;  Keefe  v.  Kecfe,  19  Cal.  App.  310/  [125  Par. 
929]  ;  AfcCabe  v.  Healij,  138  Cal.  81,  [70  Pac.  1008]  ; 
Hoijers  v.  ScMotlerback,  167  Cal.  35,   [138  Pac.  728];  Mon- 
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sen  V.  Monsen,  174  Cal.  97,  [162  Pac.  90].)  The  rule  as 
settled  in  this  state  is  set  forth  by  Mr.  Chief  Justice  Angel- 
lotti  in  Rogers  v.  ScJdotlerhack,  supra,  as  follows:  ** Suffice 
it  to  say  if  such  contract  may  fairly  be  said  to  be  clearly 
and  satisfactorily  shown,  if  it  is  clear,  certain,  and  definite 
in  its  terms,  and  if  specific  performance  would  not  be  harsh 
and  oppressive  and  unjust  to  innocent  third  parties,  the 
contract,  even  when  resting  in  parol,  will  be  enforced,  not 
by  ordering  a  will  made,  but  by  regarding  the  property  in 
the  hands  of  the  heirs,  devisees,  assignees,  or  representa- 
tives of  the  deceased  promisor,  as  impressed  with  a  trust  in 
favor  of  the  plaintiflF,  and  by  connpelling  the  defendant, 
who  must  of  course  belong  to  some  one  of  these  classes  of 
persons,  to  make  such  disposition  of  the  property  as  will 
carry  out  the  intent  of  the  agreement." 

On  this  appeal  the  question  of  the  statute  of  frauds  is 
not  involved,  as  it  does  not  appear  from  the  complaint  that 
the  contract  was  not  wholly  in  writing,  and  no  question  on 
this  point,  or  as  to  the  application  of  subdivision  7  of  sec- 
tion 1973  of  the  Code  of  Civil  Procedure,  was  or  could  be 
raised  by  demurrer.  [2]  The  law  presumes,  under  the 
allegation  of  due  execution,  that  the  contract  was  made  in 
compliance  with  the  statute  of  frauds.  {McMenomy  v. 
Talbot,  84  Cal.  279,  [23  Pac.  1099] ;  Alaska  Salmon  Co.  v. 
Standard  Box  Co.,  158  Cal.  567,  [112  Pac.  454].) 

We  have,  therefore,  in  the  pleadings  here  a  statement  of 
facts  setting  forth  a  valid  and  binding  agreement  to  devise 
this  property  to  the  plaintiflF,  and  under  conditions  which 
appeal  most  strongly  to  every  natural  sentiment  of  equity 
and  fair  dealing  for  its  enforcement,  and  which  the  promi- 
sor proceeded  to  carry  out  by  the  execution  of  a  sufficient 
will  for  that  purpose.  It  is  contended,  however,  that  the 
will  which  was  executed  by  ^lary  Ann  Rundell  in  compli- 
ance with  her  agreement  was  revoked  by  operation  of  law, 
under  the  provisions  of  section  1300  of  the  Civil  Code,  upon 
her  nuarriage  to  the  defendant  McDonald,  and  that  at  her 
death  the  situation  of  the  parties  was  the  same  as  though 
she  had  made  no  attempt  to  devise  this  property.  Assum- 
ing this  to  be  the  fact,  does  any  condition  arise  from  this 
subsequent  marriage,  and  the  presumptive  right  of  her  hus- 
band to  succeed  to  one-half  of  her  estate,  to  defeat  the 
equities  of  the  plaintiff  in  his  attempt  to  enforce  this  ag^ee- 
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ment  asrainst  the  heirs?  The  respondent  McDonald  con- 
tends that  these  subsequent  conditions  are  a  bar  to  plain- 
tiff's right  to  enforce  his  contract,  and  relies  upon  the 
doctrine  laid  down  in  Owens  v.  McNally,  113  Cal.  444,  [33 
L.  R.  A.  369,  45  Pac.  710],  and  later  cases  affirming  the 
position  of  the  supreme  court  in  that  decision,  to  support 
this  contention. 

We  believe  there  are  material  points  of  distinction  be- 
tween the  respective  equities  as  shown  in  Owens  v.  McNally 
and  all  the  other  cases  cited  to  the  same  point,  and  those  ap- 
parent in  the  case  at  bar.  First,  it  may  be  questioned  if 
the  existence  of  a  defense  of  conflicting  equities  arises  on 
a  general  demurrer  to  this  complaint.  Does  the  mere  fact 
of  the  marriage  of  the  promisor  since  the  making  of  this 
contract,  and  that  her  husband  is  living  and  presumptively 
an  heir,  establish  inequity  and  unfairness  in  plaintiff's 
claim,  or  should  the  point  be  met  on  issues  raised  by  an 
answer!  Does  any  presumption  exist  that  McDonald  had 
not,  previous  to  his  marriage,  notice  of  the  status  of  this 
real  property,  or,  in  the  absence  of  special  demurrer,  is  the 
burden  upon  the  plaintiff  to  allege  such  notice  in  his  com- 
plaint? But  passing  this  question,  which  is  not  raised  by 
either  of  the  parties,  it  may  confidently  be  said  that  many 
points  of  distinction,  going  to  the  respective  equities,  exist 
between  the  circumstances  involved  in  Owens  v.  McNally, 
supra — ^which  is  the  strongest  case  cited  in  behalf  of  re- 
spondent here — and  the  facts  as  pleaded  in  this  complaint. 

In  the  case  cited  it  seems  clear  that  the  court  refused 
specific  performance  of  the  agreement  to  make  a  will  in 
plaintiff's  favor  because  the  enforcement  of  the  agreement 
**  would  be  harsh,  oppressive,  and  unjust  to  innocent  third 
parties."  In  that  case  the  promisor  had,  at  the  time  of 
his  death,  accumulated  an  estate  of  some  twenty  thousand 
dollars  in  value,  no  part  of  which  had  been  contributed  by 
the  plaintiff.  As  the  court,  in  its  opinion,  says,  there  was 
much  *' vagueness  and  uncertainty"  as  to  the  services  to  be 
rendered  by  the  plaintiff  in  consideration  of  the  promise 
to  make  a  will  in  her  favor.  Neither  the  length  of  time 
which  plaintiff  was  to  spend  in  living  with  and  caring  for 
the  intestate  is  made  certain,  nor  the  kind  or  character  of 
the  services  which  she  was  to  render.  Moreover,  *'the  de- 
fendant widow  married  McNally  in  ignorance  of  the  con- 
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tract,  and,  it  appears,  continued  in  ignorance  of  the  con- 
tract until  after  his  death.  She  acquired  distinct  rights  of 
heirship  and  succession,"  and  an  enforcemicnt  of  the  con- 
tract would  have  deprived  her  of  any  share  of  the  estate, 
entirely  irrespective  of  the  value  of  the  services  that  had 
been  rendered  by  plaintiff  in  pursuance  of  the  agreement 
for  a  will  in  her  favor.  And,  finally,  the  plaintiff  had  her 
recourse  for  just  compensation  by  resort  to  an  action  in 
quantum  meruit. 

In  the  case  at  bar,  the  plaintiff  had,  without  considera- 
tion— or,  at  best,  for  a  nominal  consideration — bestowed 
upon  the  promisor  the  entire  property  he  was  to  receive 
back  under  the  will.  There  is  no  question  as  to  the  precise 
consideration  for  the  promise  and  the  entire  fulfillment  of 
consideration  by  plaintiff.  He  gave  to  the  promisor  this 
specific  real  estate  on  the  condition  that  she  should  return 
it  to  him  at  her  death  by  devise.  She  promised  that  he 
would  receive  his  property  back  in  kind,  ''free  from  condi- 
tions or  encumbrances,"  thus  negativing  the  presumption 
that  the  agreement  was  made  in  contemplation  of  its  defeat 
by  her  subsequent  marriage,  if  such  marriage  should  occur. 
It  docs  not  appear  that  the  defendant  McDonald  did  not 
have  knowledge  of  the  agreement  regarding  this  property 
at  the  time  of  his  marriage  with  Mary  Ann  Rundell,  and 
whatever  legal  rights  to  succeed  to  a  part  of  her  estate  may 
have  been  conferred  upon  him  by  marriage,  it  would  never 
occur  to  a  normal  mind  that  there  wa*s  anything  '*  harsh, 
oppressive,  and  unjust"  in  returning  this  property  to  the 
one  who  was,  by  virtue  of  contract  and  good  conscience, 
entitled  to  it,  rather  than  to  pass  it  on,  by  succession,  to  a 
man  who  is  only  related  to  it  by  marriage.  And,  finally,  it 
appears  that  this  parcel  of  land  is  the  only  property  of 
value  in  the  estate,  and  if  the  plaintiff  cannot  recover  it  in 
this  action,  he  is  without  recourse,  even  if  any  other  right 
of  action  exists. 

The  distinctions  referred  to,  we  believe,  are,  in  them- 
selves, suflficient  to  remove  this  case  from  the  limitations 
upon  relief  by  specific  performance  recosrnized  in  the  au- 
thorities cited  and  relied  upon  by  respondent. 

But  there  is  another  aspect  of  this  appeal  which  is  deserv- 
ing of  attention.  A  valid  agreement  to  devise  this  property 
to  plaintiff,  as  shown  by  the  complaint,  was  not  only  entered 
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into  but  it  was  executed,  so  far  as  it  could  be,  in  the  lifetime 
of  the  promisor  by  the  making  of  her  will  devising  this 
property  to  plaintiif.  It  is  argued  by  appellant  that  this 
will,  having  been  made  under  a  contract  for  a  good  and  suffi- 
cient consideration,  was  irrevocable  by  any  act  of  the  testator, 
or  even  under  the  provisions  of  section  1300  of  the  Civil 
Code,  by  operation  of  law.  There  is  ample  authority  for  the 
proposition  that  a  devise  of  real  estate,  made  in  pursuance 
of  such  a  contract  as  shown  here,  may  be  held  irrevocable 
by  any  direct  act  of  the  testator.  (1  Page  on  Contracts, 
sec.  19 ;  40  Cyc.  2117 ;  1  Jarman  on  Wills.  18 ;  Eudnall  v. 
Ham,  183  111.  486,  [75  Am.  St.  Rep.  124,  48  L.  R.  A.  557, 
56  N.  E.  172] ;  Bird  v.  Pope,  73  Mich.  483,  [41  N.  W.  514] ; 
^aker  v.  Syfritt,  147  Iowa,  49,  [125  N.  W.  998] ;  Bolman 
V.  Overall,  80  Ala.  451,  [60  Am.  Rep.  107,  2  South.  624] ; 
Chase  v.  Stevens,  34  Cal.  App.  98,  [166  Pae.  1035].)  In 
the  California  case  last  cited  it  was  held  that  the  contract 
will  could  not  be  revoked  by  testator,  and  was  entitled  to 
probate  as  against  a  subsequent  will  purporting  to  revoke 
the  former.  It  seems  generally  to  have  been  held,  however, 
that  a  revocation  by  subsequent  marriage  operates  even 
against  a  will  made  in  pursuance  of  a  valid  contract  sup- 
ported by  valuable  consideration  paid.  None  of  the  deci- 
sions in  this  state  relating  to  revocation  by  marriage  involve 
the  question  of  contractual  obligations  {Corker  v.  Corker, 
87  Cal.  643,  [25  Pac.  922] ;  Sanders  v.  Simcich,  65  Cal.  50, 
[2  Pac.  741] ;  In  re  Comassi,  107  Cal.  1,  [28  L.  R.  A.  414, 
40  Pac.  15]),  but  the  reason  for  the  operation  of  the  stat- 
ute seems  to  be  based  upon  public  policy,  which  disapproves 
the  determination  before  marriage  of  the  rights  of  future 
husband,  wife,  or  children  to  participate  in  the  benefits  of 
the  testator's  estate.  It  is  presumed  that  a  will  so  made  is 
in  contemplation  of  its  annulment  in  the  event  of  subse- 
quent marriage.  We  have  no  doubt  of  the  operation  of 
the  statute  in  the  revocation  of  the  will  in  the  case  before 
ns,  for  the  reason  that  it  purports  to  dispose  of  all  of  the 
estate  of  the  testator,  and,  after  devising  the  land  in  ques- 
tion here,  contains  other  bequests  and  a  residuary  clause 
which  are  not  affected  by  the  contract  with  plaintiff,  and 
against  which  the  rights  of  the  surviving  husband  would 
doubtless  prevail.  It  is  true  that  there  does  not  appear  to 
be  any  known  property  of  value  aflPected  by  the  will  other 
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than  this  land,  but  in  its  terms  the  will  disposes  of  other 
estate.  However,  it  does  not  follow  that  the  annulment  of 
the  writing  as  a  will  entirely  destroys  its  operation  as  a 
contract.  It  may  be  effective  as  to  the  statute  of  frauds,  if 
that  question  should  arise.  It  may  operate  as  establishing 
a  resulting  trust  in  the  property;  it  may  have  the  effect  of 
an  equitable  assignment  of  the  title  to  the  real  property 
devised  to  plaintiff.  It  was  held  in  End  nail  v.  Earn,  183 
111.  486,  [75  Am.  St.  Rep.  124,  48  L.  R.  A.  557,  56  N.  E. 
172],  by  the  supreme  court  of  Illinois,  that  a  will  thus  exe- 
cuted under  contract  was  revoked  by  subsequent  marriage 
of  the  testator,  but  that  it  could  still  be  considered,  in  con- 
nection with  certain  releases  by  the  wife  of  claim  on  her 
husband's  estate,  as  conveying  to  the  beneficiaries  an  equi- 
table title  to  the  property. 

In  LanVs  Appeal,  95  Pa.  St  279,  [40  Am.  Rep.  646] , 
where  there  had  been  a  parol  antenuptial  agreement  be- 
tween the  affianced  couple  that  the  woman  could  dispose  of 
her  estate  as  she  saw  fit,  it  was  held  that  the  will  so  made 
by  the  woman  was  revoked  by  the  subsequent  marriage,  but 
that  its  provisions  could  be  enforced  in  equity  as  an  ante- 
nuptial contract.  It  is  true  that  the  doctrine  stated  in 
these  cases  is  coupled  with  a  relinquishment  of  the  equities 
of  the  other  spouse  in  the  testator's  estate,  but  they  go  to 
the  extent  of  holding  that,  in  the  absence  of  such  equities, 
the  will,  though  inoperative  as  such  by  reason  of  marriage 
subsequent  to  its  execution,  has  not  become  ineffective  to 
sustain  rights  of  those  claiming  under  it. 

None  of  the  cases  that  have  come  to  our  attention  deals 
with  a  devise  of  property  the  title  to  which,  at  the  time  of 
the  contract,  was  wholly  in  the  party  claiming  under  the 
will,  and  which  was  transferred  to  the  testator  solely  on 
condition  that  the  specific  property  should  be  given  back 
under  the  will. 

[3]  We  can  see  no  reason  why  such  an  agreement  as 
this,  and  the  execution  of  the  will  in  pursuance  thereof, 
does  not  create  a  resulting  trust  under  sections  2221  and 
2222  of  the  Civil  Code,  or  why  the  defendant  is  not  bound 
in  this  matter  under  Civil  Code  sections  1573  and  2224. 
The  circumstances  as  pleaded  strongly  suggest  the  ex- 
istence of  a  confidential  relation  between  the  plaintiff  and 
his  aunt  and  stepmother  creative  of  obligations  under  sec- 
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tions  2216  and  2219  of  the  Civil  Code,  but  they  probably 
rest  more  on  inference  than  upon  any  sufficient  allegations 
of  the  complaint. 

We  doubt  if  the  policy  of  the  law  which  declares  the 
revocation  of  the  will  of  an  unmarried  woman  by  her  sub- 
sequent marriage  was  ever  intended  to  apply  to  a  devise  of 
property  which  was  conveyed  to  her  without  consideration 
and  upon  the  express  condition  that  she  should  return  it 
in  kind  to  the  donor  at  her  death.  There  is  no  authority 
before  us  which  holds  that  the  revocation  of  such  a  will  by 
operation  of  law  revokes  the  contract  or  obligation  under 
which  it  was  made.  If  this  will  was  extinguished  by  the 
marriage  of  the  testator,  the  law  permitted  her  immediately 
thereafter  to  make  another  just  like  it,  and  the  obligations 
of  contract  and  conscience  demanded  it  of  her.  It  is  an 
entirely  different  condition  from  that  arising  on  a  promise 
to  leave  one's  own  and  indefinite  estate  at  death  in  compen- 
sation  for  an  unliquidated  obligation  for  services  rendered 
or  to  be  rendered  to  the  testator.  It  is  a  contract  fixing  a 
present  obligation  upon  specific  property. 

There  can  be  no  question  here  of  the  showing  by  the  com- 
plainant that  the  consideration  for  this  deed  was  merely 
nominal,  and  we  are  of  the  opinion  that  he  is  entitled  to 
show,  under  his  averment  to  that  effect,  that  his  conveyance 
to  the  testator  was  purely  voluntary  and  without  any  valu- 
able consideration.  [4]  The  authorities  cited  by  respond- 
ent go  to  the  rule  that  the  consideration  recited  in  a  deed 
cannot  be  disputed  so  as  to  destroy  the  operation  of  the 
deed.  There  is  no  attempt  here  to  defeat  the  deed,  but 
merely  to  establish  the  conditions  governing  the  title  under 
a  collateral  contract  between  the  parties,  and  parol  evidence 
is  admissible  for  such  purposes.  (Coles  v.  Savlsby,  21  Cal. 
47;  Brison  v.  Brison,  75  Cal.  525,  [7  Am.  St.  Rep.  189,  17 
Pac.  689] ;  Wiard  v.  Brow7iy59  Cal.  lM;Carty  v.  Connolly, 
91  Cal.  18,  [27  Pac.  599] ;  Arnold  v.  Arnold,  137  Cal.  297, 
[70  Pac.  23] ;  Higgins  v.  Biggins,  46  Cal.  259.) 

From  either  one  of  the  several  theories  of  this  case  dis- 
cussed, we  are  of  the  opinion  that  the  complaint  states  a 
cause  of  action. 

Judgment  reversed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred* 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  10,  1919. 

All  the  Justices  concurred,  except  Mclvin,  J.,  and 
Olney,  J.,  who  were  absent. 


[CXt.  No.   2016.    Third   Appellate   Bistrict.—May    12,   1919.] 

DON  MONTGOMERY  et  al.,  Petitioners,  v.  WILLIAM  J. 
NEILON,  County  Clerk,  etc.,  Respondent. 

[1]  Mandamus — When  Writ  will  Lie — Sufficiency  of  Petition.^ 
A  writ  of  mandate  will  iarae  only  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law,  and 
unless  the  facts  disclosed  by  the  petition  are  such  as  to  show  this, 
the  order  to  show  cause  must  be  discharged. 

L2]  Id.  —  Dismissal  of  Actions  —  Contest  of  Statb  Lands  —  Suf- 
ficiency OF  Defendant's  Pleading — Review. — A  writ  of  man- 
date will  not  lie  to  eompel  the  clerk  of  the  superior  court  to  file 
and  enter  in  his  register  dismissals  of  actions  instituted  in  the 
superior  court  on  reference  of  contests  of  conflicting  claims  to 
the  right  to  purchase  state  lands  by  the  state  surreyor-general, 
where  the  defendants  in  such  actions  filed  answers  and  eroos- 
eomplaints,  to  which  the  plaintiffs  filed  general  demurrers,  which 
were  oyerrulcd.  If  the  pleadings  of  the  defendants  were  insuffi-* 
eient,  plaintiffs'  remedy  was  by  appeal. 

[S]  State  Lands — Conflicting  Claims  to  Bight  to  Purchase — 
Reference  of  Contest — Jurisdiction  of  Superior  Court.— Ac- 
tions instituted  in  the  superior  court  on  reference  of  contests 
of  conflicting  claims  to  the  rignt  to  purchase  state  lands  by  the 
state  surveyor-general  are  essentially  different  in  important  partic- 
ulars from  ordinary  actions  at  law,  and  the  jurisdiction  of  the 
superior  court  is  special,  being  conferred  by  sections  3414  and 
3415  of  the  Political  Code,  and  when  invoked,  it  is  the  duty  of 
the  court  to  proceed  and  determice  the  entire  controversy  referred 
to  it  for  decisions. 

14]  Id. — All  Parties  Actors — Plaintiff  Without  Right  to  Pur- 
chase— Right  to  Contest  Defendant's  Claim — Dismissal  of 
Proceeding. — In  such  a  contest  each  party  is  an  actor,  aud  mu'^t 
allege  and  prove  all  the  facts  essential  to  entitle  him  to  purehnse; 
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and  though  the  plaintiffs  have  no  right  to  purchase  the  land,  they 
ean  contest  the  right  of  the  defendants  to  purchase  it,  but  they 
cannot  dismiss  the  entire  action  and  thus  deprive  the  defendants 
of  the  right  judicially  to  establish  the  validity  of  their  claim  to 
a   patent. 

PROCEEDINO  in  Mandamus  to  compel  the  clerk  of  the 
Superior  Couii;  of  Siskiyou  County  to  file  and  enter  certain 
dismissals  of  actions  which  had  been  commenced  by  peti- 
tioners.   Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jacob  P.  Wetzel  for  Petitioners, 

Tapscott  &  Tapscott,  Arthur  W.  Bolton  and  A.  E.  Bolton 
for  Respondent. 

HART,  J. — The  petitioners  pray  for  a  writ  of  mandate 
to  compel  the  respondent,  as  ex-officio  clerk  of  the  superior 
court  in  and  for  the  county  of  Siskiyou,  to  **file  and  enter 
in  the  clerk's  register"  the  dismissal  of  each  of  twelve 
separate  and  distinct  actions,  which  had  been  commenced  in 
said  court  by  the  petitioners,  each  in  his  own  right,  against 
Churchill  Company,  a  corporation,  and  others. 

Section  581  of  the  Code  of  Civil  Procedure  provides  that  an 
action  may  be  dismissed:  *'  ...  1.  By  the  plaintiff  him- 
self, by  written  request  to  the  clerk,  filed  with  the  papers 
in  the  case,  at  any  time  before  the  trial,  upon  payment  of 
his  costs;  provided,  a  counterclaim  has  not  been  set  up,  or 
affirmative  relief  sought  by  the  cross-complaint  or  answer 
of  the  defendant.  ..." 

It  appears  from  the  petition  that  Jacob  P.  Wetzel  was 
and  is  the  attorney  for  each  of  the  petitioners  in  the  actions 
referred  to,  and,  acting  as  such  for  them,  and  upon  the 
provisions  of  the  above-named  code  section,  presented  to 
the  clerk  the  several  written  requests  for  dismissal  of  said 
actions,  but  that  that  official  refused,  and  still  refuses,  to 
file  and  enter  the  same  in  his  register. 

The  petition  alle.^es  that  the  actions  referred  to  were  com- 
menced by  the  petitioners,  in  the  said  superior  court,  on  the 
twelfth  day  of  June,  1917,  and  were  based  on  contests  aris- 
ing in  the  office  of  the  snrvcyor-2r<Mioral  of  the  state  of  Cali- 
fornia involving  con  Hi  cling  claims  of  the  plaintiffs  and  de- 
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fciidants  in  said  actions  to  patents  for  lands  embraced  and 
described  in  the  application  of  one  P.  A.  Dorris  to  purchase 
the  same,  and  described  in  certificate  of  purchase  No.  4185, 
issued  to  said  Dorris,  and  which  contests  were  by  the  surveyor- 
general  referred  to  the  superior  court  of  Siskiyou  County 
for  adjudication;  that  the  said  certificate  of  purchase  issued 
to  said  Dorris  was  by  him  assigned  to  Churchill  Company. 
It  is  alleged  that  all  the  complaints  filed  in  said  actions 
''are  alike  and  similar  to  each  other  in  subject  matter  and 
asking  for  the  same  relief*';  that  the  Churchill  Company 
appeared  in  each  and  all  of  said  actions  and,  on  the  tenth 
day  of  September,  1918,  filed  in  each  action  **a  document 
designated  as  the  answer  and  cross-complaint  of  defendant, 
Churchill  Company,"  which  document  is  set  out  and  at- 
tached to  the  petition  "and  hereby  referred  to  and  made  a 
part  of  this  petition  the  same  as  if  set  forth  in  full  herein." 
It  is  further  stated  in  the  petition  that  *'over  and  against 
the  objection  of  your  petitioners  herein,  through  their  at- 
torney, Jacob  P.  Wetzel,  made  thereto,  said  action.  No.  4581, 
of  Daniel  C.  Cheney,  Plaintiff,  v.  Churchill  Company,  a 
Corporation,  et  al..  Defendants  (said  Cheney  being  a  plain- 
tiff in  one  of  said  actions  and  one  of  the  petitioners  herein), 
and  the  other  actions  which  are  now  pending  in  said  su- 
perior court  were,  on  the  twenty-first  day  of  February, 
1919,  set  down  for  trial,  to  be  tried  in  said  superior  court 
on  the  twelfth  day  of  May,  1919." 

The  petition  here  shows  that  the  defendants  filed  in  each 
of  said  actions  an  answer  and  a  document  termed  a  cross- 
complaint.  It  is  not  necessary  to  the  decision  herein  that 
we  should  repeat  herein  in  detail  the  facts  alleged  in  those 
pleadings  of  the  defendants.  It  is  enough  to  state  that  the 
defendants  therein  alleged  that  said  P.  A.  Dorris  made  and 
filed  in  the  ofiice  of  the  county  surveyor  of  Siskiyou  County 
an  affidavit  and  application  to  purchase  the  lands  involved 
in  this  controversy;  that  said  Dorris  took  all  the  steps  re- 
quired by  law  for  the  purchase  of  said  lands;  that  the 
county  surveyor  of  Siskiyou  County,  upon  the  filing  of  said 
affidavit  and  application  in  his  office,  made  and  completed 
a  survey,  plat,  and  field-notes  of  said  lands  described  in 
said  application,  and  thereafter  forwarded  duplicate  copies 
of  the  same,  together  with  a  certified  copy  of  said  applica- 
tion, to  the  surveyor-general;  that  the  surveyor-general  sub- 
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Bcquently  approved  the  said  application;  that  thereafter 
said  Dorris  paid  the  fees  required  by  law  by  him  to  be  paid 
for  a  certificate  of  purchase  therefor,  also  paid  to  the  treas- 
urer of  Siskiyou  County  twenty  per  cent  of  the  principal 
and  the  legal  interest  thereon  in  advance  from  the  date  of 
approval,  as  provided  by  law,  and  that  the  surveyor-general, 
as  ex*-ojJicio  register  of  the  state  land  office,  on  the  fourth 
day  of  June,  1874,  issued  to  said  Dorris  a  certificate  of  pur- 
chase for  the  land  described  **in  said  plaintiff's  complaint, 
and  the  following  described  lands,"  describing  same;  that 
said  defendant,  Churchill  Company,  under  and  by  mesne 
conveyances  and  assignments  from  said  Dorris,  **is  now  the 
owner  and  holder,  and  ever  since  the  fourteenth  day  of 
March,  1902,  has  been  the  owner  and  holder  of  said  certifi- 
cate of  purchase,"  etc. 

The  prayer  of  the  cross-complaint  in  each  of  said  actions 
is  for  a  judgment  that  plaintiff  take  nothing  by  the  action ; 
that  it  be  adjudged  and  decreed  by  the  court  that  the  de- 
fendant, Churchill  Company,  is  the  owner  and  holder  of  the 
certificate  of  purchase  issued  to  said  Dorris,  as  alleged  in 
the  cross-complaint;  that  said  certificate  is  in  all  respects 
and  for  all  purposes  valid;  that  said  Churchill  Company 
has  paid  the  full  purchase  price  of  said  lands  and  interest 
upon  deferred  payments,  **and  has  in  all  respects  complied 
with  the  law";  that  said  defendant  is  entitled  to  have  a 
patent  issued  to  it  by  the  state  of  California  for  the  said 
lands  upon  surrender  by  it  of  said  certificate  of  purchase 
to  the  register,  etc.,  and  paying  the  fees  required  by  law 
for  a  patent  therefor,  etc. 

The  petition  here  further  states  that  the  plaintiffs  de- 
murred on  general  grounds  to  the  cross-complaint  in  each 
of  the  actions  and  that  the  court  below  overruled  the  de- 
murrer in  each  instance. 

It  further  appears  from  the  petition  here  that,  on  the 
seventeenth  day  of  June,  1918,  and  while  the  actions  above 
referred  to  were  pending  in  the  superior  court  of  Siskiyou 
County,  the  Churchill  Company  petitioned  the  supreme 
court  for  a  writ  of  mandate  directed  against  the  Hon.  W.  S. 
Kingsbury,  as  surveyor-general  and  ex-^fficio  register  of  the 
state  land  office  of  the  state  of  California,  to  compel  that 
officer  to  issue  to  said  Churchill  Company  a  patent  for  the 
land  described  in  certificate  No.  4185  and  in  the  application 


188  MONTGOMBBY  V.  Neilon.        [41  Cal.  App. 

of  said  Dorris  (this  certificate  being  the  subject  of  the  con- 
test instituted  by  said  Cheney  against  the  Churchill  Com- 
pany, and  one  of  the  actions  referred  to  above) ;  that  an 
alternative  writ  of  mandate  was  issued  by  and  out  of  the 
supreme  court,  commanding  the  surveyor-general  to  issue  a 
patent  in  the  name  of  the  original  applicant,  or  to  show 
cause,  etc.;  that  the  surveyor-general  answered  said  peti- 
tion; that  the  Churchill  Company  in  said  petition  to  the 
supreme  court  stated  fully  all  the  facts  stated  in  its  plead- 
ings in  the  actions  involved  herein  and  upon  which  they 
rely  in  said  actions  for  the  relief  prayed  for  by  it  in  said 
actions;  that  the  supreme  court,  after  a  hearing  of  said 
petition,  and  on  the  twenty-fourth  day  of  July,  1918,  ren- 
dered its  decision  thereon,  holding  and  deciding,  upon  rea- 
sons given  in  the  opinion,  that  the  said  certificate  of  pur- 
chase issued  to  said  Dorris  by  the  register  of  the  state  land 
office  was  and  is  invalid,  and  that  the  Churchill  Company 
did  not  in  said  proceeding,  upon  the  facts  as  stated  in  the 
r>etitiou  therein,  establish  its  right  to  the  relief  therein  and 
thereby  sought,  and,  therefore,  discharged  the  alternative 
writ  or  order  to  show  cause. 

We  have  now  given  enough  of  the  contents  of  the  petition 
here  for  the  purposes  of  the  decision  herein. 

The  respondent  herein  answered  the  petition  and  in  his 
answer  merely  sets  forth,  as  we  have  seen  the  petition  does, 
that  the  defendants  in  each  of  the  actions  referred  to  filed  a 
general  demurrer  to  the  cross-complaint  and  that  the  court 
overruled  the  demurrer. 

Although  the  supreme  court,  in  the  opinion  in  the  above- 
mentioned  mandate  proceeding  before  it  of  CKurchUl  Com- 
pany V.  Kingsbury,  178  Cal.  554,  [174  Pac.  329],  declared 
that  *'it  should  perhaps  be  said  that  the  rights  of  the  con- 
testants [referring  to  the  actions  below]  are  not  foreclosed 
by  our  decision  herein,  which  is,  of  course,  based  upon  the 
Pacts  stipulated  by  the  parties  to  the  proceeding,**  the  posi- 
tion taken  by  the  petitioners  herein  is  that  neither  they  nor 
the  defendants  in  the  actions  pending  in  the  court  below 
are  entitled  to  patents  to  the  lands  in  question  and  that, 
therefore,  the  trial  of  the  contests  upon  the  facts  pleaded 
either  in  their  complaints  or  in  the  answers  and  cross- 
complaints  of  the  defendants  could  not  result  legally  in  the 
awarding  of  relief  either  to  the  contestants  or  contestees. 
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This  proposition  is  based  upon  the  decision  of  the  supreme 
court  in  the  case  above  mentioned  {Chwrcliill  Co,  v.  Kings- 
bury,  supra),  the  petitioners  contending  that  the  facts 
stated  in  the  answers  and  cross-complaints  of  the  defendants 
in  the  actions  pending  below  are  identically  similar  in  all 
vital  particulars  to  the  stipulated  or  agreed  statement  of 
facts  upon  which  said  decision  is  founded. 

[1]  The  writ  of  mandamus  will  issue  only  where  there 
is  not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law,  and,  unless  the  facts  disclosed  by  the  petition 
are  such  as  to  show  that  the  petitioners  for  the  relief  de- 
manded herein  have  no  plain,  speedy,  or  adequate  remedy 
in  the  ordinary  course  of  law,  we  must,  of  course,  discharge 
the  order  to  show  cause. 

[2]  That  the  defendants  arc,  by  their  answers  and  cross- 
complaints  in  the  actions  referred  to,  seeking  affirmative  re- 
lief, we  do  not  entertain  the  slightest  doubt.  Nor  have  we 
any  doubt  that  we  are  without  legal  justification  for  inquir- 
ing into  the  question  of  the  sufficiency  of  the  cross- 
complaints  of  the  defendants  to  state  causes  of  action  for 
the  relief  thereby  demanded.  The  court  below  passed  upon 
that  question  on  its  consideration  of  the  general  demurrers 
interposed  by  the  petitioners  to  the  cross-complaints  and 
held,  by  overruling  said  demurrers,  that  the  defendants 
have  stated  good  causes  of  action  in  their  cross-complaints 
And  that  therein  they  ask  for  affirmative  relief.  To  hold 
that,  under  such  circumstances,  it  was  the  duty  of  the  clerk 
of  the  superior  court  to  enter  a  dismissal  of  the  actions  on 
the  request  of  the  plaintiffs  therein  would,  of  course,  be  to 
hold  that  the  clerk  himself  is  authorized  to  pass  upon  the 
question  whether  the  cross-complaints  state  causes  of  action 
and  whether  the  defendants  therein  ask  for  affirmative  re- 
lief. Indeed,  the  request  by  the  plaintiffs  that  the  clerk 
enter  dismissals  in  said  actions  was  in  effect  asking  that 
ministerial  officer  to  review  and  overrule  the  order  of  the 
court  overruling  the  demurrers  in  said  actions.  The  clerk, 
of  course,  has  no  such  power  or  discretion.  Nor,  as  above 
stated,  is  this  court  in  a  proceeding  of  this  character,  which 
involves  an  extraordinary  and  summary  legal  remedy,  au- 
thorized to  pnss  npon  the  question  of  the  sufficiency  of  the 
cross-complaints  to  state  causes  of  action.  Said  pleadings 
may  be  wholly  deficient  in  the  statement  of  such  facts  as 
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would  warrant  the  awarding  of  the  relief  therein  prayed 
for,  but  the  remedy  in  such  cases  is  by  appeal.  The 
propc  sition  here,  in  point  of  practice,  is  an  important  one. 
If  a  precedent  for  the  review  of  such  questions  in  num- 
damns  proceedings,  or  through  the  agency  of  any  of  the 
jurisdictional  writs,  were  established,  the  remedy  by  appeal 
would  soon  become  practically  obsolete  in  many  cases  and 
the  appellate  courts  flooded  with  applications  for  such 
"short-cut"  methods  of  reviewing  questions  which,  ordi- 
narily, are  reviewable  only  on  appeal.  In  the  present  case, 
the  defendants  may  not  be  entitled  to  any  relief  on  the 
facts  they  have  pleaded.  It  may  be  that  the  court  below 
committed  obvious  error  in  overruling  the  demurrers.  It 
was  not  for  the  clerk  to  say  whether  such  is  or  is  not  the 
case,  nor  is  it  for  this  court  to  determine  that  question  in 
this  proceeding. 

Counsel  for  the  petitioners,  however,  not  only  contend,  as 
above  stated,  that  the  pleadings  of  the  defendants,  for  rea- 
sons also  above  stated,  utterly  fail  to  state  facts  entitling 
them  to  the  relief  thereby  sought,  but  further  contend  that, 
conceding  that  said  pleadings  do  state  sufficient  facts  and 
that  thereby  the  defendants  are  asking  for  affirmative  re- 
lief, such  relief  is  not  sought  as  against  the  petitioners  as 
plaintiffs  in  said  actions.  From  this  it  appears  to  be  the 
argument  that  the  petitioners  are  entitled  to  have  their  re- 
quest for  dismissal  entered  by  the  clerk. 

[3]  Actions  instituted  in  the  superior  court  on  reference 
of  contests  of  conflicting  claims  to  the  right  to  purchase 
state  lands  by  the  state  surveyor-general  are  essentially  dif- 
ferent in  important  particulars  from  ordinary  actions  at 
law.  "The  jurisdiction  of  the  superior  court  in  this  class 
of  cases  is  special,  and  is  conferred  by  sections  3414  and 
3415  of  the  Political  Code,  and  when  invoked,  it  is  the  duty 
of  the  court  to  proceed  and  determine  the  entire  contro- 
versy referred  to  it  for  decision."  (Pern  v.  Beaumont,  91 
Cal.  30,  [27  Pac.  534].)  And  "though  the  plaintiff  had  no 
right  to  purchase  the  land,  and  even  if  he  had  not  sought 
to  purchase  it,  he  could  still  contest  the  right  of  the  de- 
fendants to  purchase  it."  {Oarfield  v.  Wilson,  74  Cal.  175, 
[15  Pac.  620].)  "In  such  a  contest  each  party  is  an  actor, 
and  must  allege  and  prove  all  the  facts  essential  to  entitle 
hm  to  purchase."     {Goldberg  v.   Thompson,  96   Cal.   117, 
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[30  Pac.  1019] .)  [4]  As  the  situation  now  stands,  the  defend- 
ants in  said  actions,  in  asserting  their  right  to  purchase  the 
lands  involved  in  the  contests,  are  necessarily  opposing  or 
denying  the  right  of  the  plaintiffs  to  purchase  said  lands. 
Besides,  we  do  not  understand  it  to  be  the  law  as  to  such 
actions  that,  because  the  plaintiff  therein  desires  to  abandon 
the  contest,  he  may  dismiss  the  entire  action  and  thus  de- 
prive the  defendant,  who  is,  equally  with  the  plaintiff,  an 
actor  therein,  the  right  judicially  to  establish  the  validity 
of  his  claim  to  a  patent.  Of  course,  where  there  is  no  ques- 
tion upon  the  facts  that  either  the  contestant  or  contestee 
is  entitled  to  a  patent,  we  suppose  an  abandonment  by  the 
one  or  the  other  of  the  contest  or  the  failure  of  the  one  or 
the  other  to  establish  his  right  to  a  patent  would  mean  that 
the  other  party  would  be  entitled  to  a  judgment  awarding 
him  the  right  to  purchase  and  so  receive  a  patent  to  the 
land.  In  the  present  case,  though,  the  position  of  the  peti- 
tioners is,  as  seen,  that  neither  they  nor  the  defendants  are 
entitled  to  patents  to  the  lands  in  question  upon  the  facts 
pleaded  in  the  several  pleadings  of  the  parties.  From  this 
position  and  the  fact  that  they  have  asked  and  insist  upon 
a  dismissal  of  the  actions,  it  is  obvious  that,  while  they  con- 
cede that  they  are  not  themselves  entitled  to  patents  to  the 
lands  involved,  they  nevertheless  question  the  right  of  the 
defendants  in  said  actions  thereto,  and  stand  ready  to  op- 
pose the  latter  in  their  attempt  to  establish  such  right. 

Our  conclusion  is  that  the  writ  herein  prayed  for  should 
not  issue  and,  accordingly,  the  order  to  show  cause  hereto- 
fore made  herein  is  discharged  and  a  peremptory  writ 
denied. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  10,  1919. 

All  the  Justices  concurred,  except  Melvin,  J,,  and 
Olney,  J.,  who  were  absent. 
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[Civ.   No.   2831.    Second  Appellate   District,   DiTisioii   One.— May   13, 

1919.] 

G.    E.   HARPHAM,   Appellant,   v.   BOARD    OF   SUPER- 
VISORS OP  VENTURA  COUNTY,  etc.,  Respondents. 

[1]    PBOTECnON     DiSTUCT — BlOHT     OF     EXISTENCE — QUO     WABBAMTO. — 

A  protection  district  organized  under  the  law  of  1895  not  being 
a  public  corporation,  a  proceeding  in  the  nature  of  quo  warranto 
"Will  not  lie  to  test  its  right  of  existence. 

12]  Id. — Formation  by  Supebvisobs — Excess  of  Jurisdiction — Ceb- 
TiOBABi. — Where  the  board  of  supervisors,  in  the  attempt  to  per- 
form functions  of  a  judicial  nature  with  reference  to  the  forma- 
tion of  a  protection  district,  exceeds  its  jurisdiction,  certiorari 
will  lie  at  the  instance  of  a  person  who  has  been  injuriously 
afTected  thereby. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Ventura  County.    Merle  J.  Rogers,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

G.  E.  Harpham,  in  pro.  per,,  for  Appellant 

Don  G.  Bowker,  District  Attorney,  and  Robert  M. 
Sheridan,  Deputy  District  Attorney,  for  Respondents. 

CONRET,  P.  J. — The  plaintiff  made  application  to  the 
superior  court  of  Ventura  County  for  a  writ  of  review  di- 
rected to  certain  proceedings  whereby  the  board  of  super- 
visors of  that  county  attempted  to  create  a  certain  protec- 
tion district  known  as  *'Sespe  Protection  District  of 
Ventura  County."  The  defendants  demurred  to  the  peti- 
tion and  moved  for  dismissal  of  the  action.  The  demurrer 
was  based  upon  the  ground  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
plaintiff  did  not  have  legal  capacity  to  sue.  The  motion 
was  made  upon  the  ground  that  the  petitioner  **has  not 
legal  capacity  to  sue,  in  this,  that  plaint  iff  is  an  ind'-  tdual 
and  is  attaekinjr  tlic  validity  of  a  public  or  (yito^si-public  cor- 
poration, and  llwit  the  lejral  exi:>t<'ni-o  of  same  cannot  be 
questioned  ly  a    privnto  inc^ividual   on   cerfioraii,  but  only 

2.  Nature  Mini  ^c^.pe  of  writ  ul'  ctilvjian,  uoic,  40  Am   £t.   Rep.   2D. 
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by  the  state  of  California  on  quo  warrayUo  proceedings." 
The  motion  was  made  upon  the  petition  and  upon  an  affi- 
davit setting  forth  various  proceedings  had  in  performing 
the  work  of  the  supposed  Sespe  Protection  District  during 
the  two  years  intervening  after  the  district  was  declared 
to  be  formed  and  before  the  commencement  of  this  action. 
The  court  sustained  the  demurrer  without  leave  to  amend 
and  granted  defendants'  motion  to  dismiss  and  accordingly 
entered  judgment  of  dismissal.  The  plaintiff  appeals  from 
the  judgment. 

The  petition  shows  that  the  only  petition  filed  before  the 
board  of  supervisors  was  a  petition  signed  by  more  than  ten 
owners  of  land  in  a  certain  district  in  that  petition  de- 
scribed, asking  for  the  formation  of  a  storm  water  district 
in  conformity  with  a  certain  act  approved  March  13,  1909, 
(Stats.  1909,  p.  339),  amended  June  6,  1913,  (Stats.  1913, 
p.  504).  That  petition  was  presented  to  the  board  of  super- 
visors on  April  7,  1916.  Thereupon,  on  the  same  day,  the 
board  of  supervisors  passed  a  resolution  of  intention  recit- 
ing that  a  petition  had  been  presented  praying  for  the 
formation  of  a  protection  district  in  accordance  with  an  act 
of  the  legislature  approved  March  27,  1895,  and  acts 
amendatory  thereto,  and  thereupon  the  board  by  resolution 
declared  its  intention  to  form  a  protection  district  under 
said  act  of  1895  (Stats.  1895,  p.  248  et  seq.),  which  act  has 
been  amended  at  several  subsequent  sessions  of  the  legis- 
lature. (Stats.  1897,  p.  219;  Stats.  1903,  p.  328;  Stats. 
1909,  p.  809 ;  Stats.  1911,  p.  446 ;  Stats.  1915,  p.  1493 ;  Stats. 
1917,  p.  1219.)  The  law  requires  that  the  board  by  its 
resolution  of  intention  shall  fix  a  time  and  place  for  the 
hearing  of  the  matter,  not  less  than  thirty  days  after  the 
passage  of  the  resolution.  It  is  only  after  such  notice  and 
hearing,  and  due  disposition  of  the  objections,  if  any  are 
made,  that  the  board  may  declare  the  protection  district 
formed.  In  this  case  the  petition  shows  that  in  its  resolu- 
tion of  intention  the  board,  in  fixing  a  time  for  the  hear- 
ing, named  a  day  only  twenty-eight  days  subsequent  to  the 
passage  of  the  resolution,  and  the  notice  was  given  for  that 
day. 

It  IS  apparent  that  if  the  plaintiff  is  entitled  to  maintain 
a  proceeding  of  this  nature,  the  demurrer  to  his  petition 
should  have  been  overruled,  since  it  states  facts  showing  that 
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the  board  of  supervisors  did  exceed  its  jurisdiction  in  de- 
termining that  the  petition  which  had  been  filed  was  a  peti- 
tion under  the  Protection  District  Act  of  1895,  and  further 
exceeded  its  jurisdiction  by  naming  for  the  hearing  of  the 
matter  a  day  prior  to  any  time  within  which,  under  the 
statute,  the  matter  could  be  brought  to  a  hearing. 

Respondents  contend  that  upon  the  showing  made  by 
them  the  Sespe  Plx>tection  District  is  a  (2e  fcLcto  corporation 
and  that  its  right  to  exist  can  only  be  determined  by  pro- 
ceedings in  the  nature  of  quo  warranto,  which  proceedings 
must  be  brought  by  the  attorney-general  in  the  name  of  the 
people  of  the  state.  In  making  this  contention  respondents 
must  depend  upon  the  provisions  of  section  803  of  the  Code 
of  Civil  Procedure,  and  that  part  thereof  which  authorizes 
the  bringing  of  the  action  by  the  attorney-general  '^  against 
any  corporation,  either  de  jure  or  de  facto,  which  usurps^ 
intrudes  into,  or  unlawfully  holds  or  exercises  any  fran- 
chise, within  this  state."  [1]  The  contention  of  respond- 
ents is  answered  by  the  fact  that  a  protection  district  or- 
ganized under  said  law  of  1895  is  not  a  public  corporation. 
It  was  so  held  in  Pasadefia  Park  Improvement  Co.  t. 
Lelande,  175  Cal.  511,  [166  Pac.  341],  where  the  point  is 
decided  and  the  reasons  fully  stated.  The  court  declared 
that  the  powers  conferred  by  the  act  are  essentially  like 
those  conferred  upon  the  city  councils  and  boards  of  trus- 
tees to  create  assessment  districts  for  the  improvement  of 
streets.  Such  a  district  has  no  semblance  of  corporate  ex- 
istence other  than  that  it  has  a  name.  The  name  thus  given 
is  nothing  more  than  a  convenient  substitute  for  a  descrip- 
tion of  the  lands  subject  to  assessment.  The  "Protection 
District"  exercises  no  corporate  franchise  and  is  in  no  par- 
ticular a  self-governing  body.  It  has  no  life,  no  organs,  no 
functions.  A  proceeding  in  the  nature  of  quo  warranto 
would  not  lie  to  test  its  right  of  existence.  [2]  This  being 
so,  and  since  the  matters  complained  of  by  petitioner  in- 
volve an  excess  of  jurisdiction  by  the  board  of  supervisors 
in  the  attempt  to  perform  certain  functions  of  a  judicial 
nature,  certiorari  will  lie  at  the  instance  of  a  person  who, 
like  the  plaintiff,  has  been  injuriously  affected  thereby. 

The  judgment  is  reversed. 

Shaw,  J.,  and  J:  mcs,  J.,  co::ciii'rcJ. 
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[Civ.   No.    2653.    Second   Appellate  District,   Divisioii   One. — ^May    13, 

1919.] 

MARGUERITE     HOCKERSTON,    Appellant,    v.    FRED- 
ERICK  HOCKERSTON,   Respondent 

11]  New  Trial — Order  Denting  not  Appealable. — An  appeal  from 
an  order  denying  a  motion  for  a  new  trial  entered  subsequent  to 
the  amendment  of  section  963  of  the  Code  of  Civil  Procedure  in 
1915  should  be  dismissed,  bat  the  order  may  be  reviewed  on  appeal 
from  the  judgment    taken  within  due  time. 

L2J  Divorce — Corroborative  Testimony — Reiusal  to  Hear — Harm- 
less Ebror. — In  view  of  the  fact  that  a  divorce  may  not  be 
granted  upon  the  uncorroborated  admissions  or  testimony  of  the 
partiee,  it  would  generally  be  error  for  the  court  to  refuse  to 
allow  the  plaintiff  opportunity  to  present  corroborating  testimony. 
However,  where  the  plaintiff's  testimony  was  not  sufficient  to 
establish  her  cause  of  action,  and  the  testimony  of  the  other  wit- 
nesses, would  only  corroborate  her  testimony,  the  error  of  the 
court,  if  any,  in  refusing  to  hear  such  corroborative  testimony 
was  harmless. 

1.3]  Id. — Extreme  Cruelty — Insufficient  Proof. — In  this  action  for 
divorce,  the  facts  testified  to  by  the  plaintiff  did  not  show  any 
deliberate  act  or  course  of  action  on  the  part  of  the  defendant 
whereby  he  sought  to  or  did  become  guilty  of  extreme  cruelty  within 
the  meaning  of  the  statute  authorizing  divorces  upon  the  ground 
of  extreme  cruelty,  the  defendant  on  one  single  stated  occasion 
only  having  been  guilty  of  the  commission  of  acta  of  personal 
violence. 

14]  Id.— Discretion  of  Trial  Oourt. — Some  latitude  for  the  exercise 
of  discretion  is  permitted  to  the  trial  court  in  determining  what 
constitutes  extreme  cruelty,  and  in  this  action  that  discretion  was 
not  abused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  motion  for 
a  new  trial.  J.  P.  Wood,  Judge.  Appeal  from  order  dia- 
missed.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Charles  M.  Ackerraan  for  Appellant. 

No  appearance  for  Respondent. 
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CONREY,  P.  J. — This  is  an  action  for  divorce  wherein 
the  defendant  did  not  appear,  and  the  court  after  hearing 
the  evidence  entered  judgment  denying  the  application  for 
a  divorce.  The  plaintiff  has  appealed  from  the  judgment 
and  from  an  order  denying  her  motion  for  a  new  trial. 

[1]  The  order  denying  the  motion  for  a  new  trial  was 
entered  on  the  seventeenth  day  of  August,  1915.  The 
amendment  of  section  963  of  the  Code  of  Civil  Procedure, 
taking  away  the  right  of  appeal  from  an  order  refusing 
such  a  motion,  took  effect  on  the  eighth  day  of  August, 
1915.  It  follows  that  the  appeal  from  that  order  should  be 
dismissed,  but  the  order  may  be  reviewed  on  appeal  from 
the  judgment,  taken  within  due  time.  (Code  Civ.  Proc, 
sec.  956;  Hirsch  v.  All  Persons,  173  Cal.  268,  [159  Pac 
712].) 

The  complaint  charged  personal  violence  committed  by 
the  defendant  against  the  plaintiff  on  one  single  stated 
occasion,  and  alleged  that  by  reason  thereof  grievous  mental 
suffering,  anguish,  and  distress  and  grievous  physical  suffer- 
ing and  pain  resulted  to  the  plaintiff.  The  facts  shown  by 
the  plaintiff's  testimony  were  as  follows:  On  the  evening  of 
the  stated  day  the  plaintiff  came  home  after  the  defendant 
had  arrived  there.  Defendant  inquired  why  the  plaintiff 
was  not  at  home  in  time.  She  informed  him  that  she  had 
been  sent  for  to  get  their  deed  to  the  property  which  they 
had  purchased.  The  defendant  said  that  he  would  call  that 
man  up  and  tell  him  he  had  no  business  calling  her  up  at 
that  time  of  day.  He  took  up  a  desk  telephone  and  attempted 
to  call  the  party.  The  plaintiff  attempted  to  interfere. 
''He  said  he  was  going  to  call  them  up  and  cuss  them  out 
and  I  would  not  let  him  phone.  ...  I  just  held  my  finger 
on  the  clicker  while  he  was  talking  to  them.  .  .  .  And  he 
jerked  it  loose  from  me  and  struck  me  with  it.''  At  the 
end  of  the  encounter  **  there  was  the  print  of  his  hand  upon 
my  shoulder  and  my  hand  was  bleeding  and  my  finger  was 
black  where  he  jerked  out  the  knuckle  and  I  had  several 
bruises  on  my  neck.  ...  Q.  Do  you  know  how  many  times 
he  struck  you  on  that  occasion  t  A.  No,  I  hardly  do.  .  .  . 
He  struck  me  with  his  fist.  I  do  not  know  whether  it  was 
more  than  once  or  not,  but  I  know  I  fell  the  three  times. 
.  .  .  I  suppose  he  hit  me  or  I  would  not  have  fallen.  The 
most  I  remember  was  getting  up  after  the  fall.  ...  He  was 
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drinking   or   he   would    not    have   done   so.     He   had    been 
drinking  just  enough  to  make  him  excited.'' 

At  the  close  of  the  plaintiff's  testimony,  and  without 
waiting  for  other  evidence,  the  court  expressed  the  opinion 
that  the  plaintiff  should  go  back  and  live  with  the  defend- 
ant, and  announced  that  **the  decree  is  denied."  Plain- 
tiff's attorney  inquired  if  the  court  would  hear  any  cor- 
roboration. The  court  replied:  **If  you  are  only  going  to 
prove  this  same  circumstance  there  is  no  occasion  to  waste 
time  on  it,  because  there  is  no  extreme  cruelty  shown  in 
that."  Plaintiff's  attorney  had  other  witnesses  present  in 
court,  but  admitted  that  he  offered  to  do  nothing  more  than 
to  corroborate  the  testimony  of  the  plaintiff. 

[2]  In  view  of  the  fact  that  a  divorce  may  not  be 
gi*anted  upon  the  uncorroborated  admissions  or  testimony  of 
the  parties  (Civ.  Code,  sec.  130),  it  would  generally  be 
error  for  the  court  to  refuse  to  allow  the  plaintiff  oppor- 
tunity to  present  corroborating  evidence.  In  this  case, 
however,  the  plaintiff's  counsel  in  his  offer  to  produce  evi- 
dence additional  to  the  plaintiff's  testimony  stated  the  facts 
which  he  offered  to  prove  by  the  witnesses  and  his  state- 
ment contains  no  facts  in  addition  to  those  already  stated 
by  the  plaintiff  herself.  If,  therefore,  the  court  erred  at 
all,  the  error  was  harmless,  if  the  facts  to  which  the  plain- 
tiff had  testified  were  not  sufficient  to  establish  the  plain- 
tiff's cause  of  action.  Let  it  be  assumed  that  other  wit- 
nesses had  testified  to  those  same  facts,  and  the  result  of 
the  case  would  not  be  changed. 

It  should  further  be  noted  that,  notwithstanding  the 
judge's  first  announcement  that  **the  decree  is  denied,"  the 
court  did  not  treat  the  case  as  closed  at  that  time.  On  the 
contrary,  plaintiff's  attorney  was  permitted  to  make  his 
offer  of  further  proof,  and  two  or  three  additional  ques- 
tions were  asked  of  the  plaintiff  and  answered  by  her.  The 
court  then  again  announced  its  denial  of  a  decree  of  divorce. 
[3]  Assuming  full  proof  and  ample  corroboration  of  the 
facts  testified  to  by  the  plaintiff,  those  facts  do  not  show 
any  deliberate  act  or  course  of  action  on  the  part  of  the 
defendant  whereby  he  sought  to  or  did  become  guilty  of 
extreme  cruelty  within  the  meaning  of  the  statute  authoriz- 
ing divorces  upon  the  ground  of  extreme  cruelty.  So  far 
as  the  evidence  shows,  the  defendant  may  have  been  usually 
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affectionate  and  considerate  in  every  way  toward  the  plain- 
tiff, except  in  the  instance  of  this  sudden  quarrel,  wherein 
it  seems  clear  that  the  acts  of  both  parties  to  the  alterca- 
tion were  done  under  the  excitement  of  a  sudden  and  un- 
premeditated disagreement.  Admitting  that  the  defendant's 
acts  were  wrong  and  unjustifiable,  the  circumstances  were 
not  such  that,  standing  separate  and  alone,  as  they  do,  they 
constituted  a  cause  of  action  for  divorce.  [4]  Some  lati- 
tude for  the  exercise  of  discretion  is  permitted  to  the  court 
in  determining  what  constitutes  extreme  cruelty,  and  in 
this  instance  that  discretion  was  not  abused  by  the  court. 

The  appeal  from  the  order  is  dismissed.    The  judgment 
is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Civ.    No.    2638.    Second   Appellate   District,   Dmsion    One. — May   13, 

1919.] 

STATE    NATIONAL    BAxXK,    Respondent,    v.    JOHN    S. 
KERPOOT    et    al.,    Defendants;    J.     M.     MONROE, 

Appellant. 

LIJ  Statute  of  Limitations — Notb  Executed  Out  of  State— Ac- 
tion TO  Recover  Unpaid  Balance. — An  action  to  recover  the 
balance  unpaid  on  a  promissory  note  executed  out  of  the  state 
is  not  barred  bj  the  provisions  of  section  339  of  the  Code  of 
Civil  Procedure,  where  the  action  is  commenced  within  less  than 
two  years  after  the  arrival  of  the  defendant  within  the  state. 

L2J  Id. — Aerival  of  Defendant  in  State — Insufficient  Defense. — 
In  such  an  action,  a  special  plea  that  the  defendant  was  in  the 
state  for  more  than  two  years  after  the  cause  of  action  accrued, 
when  qualified  by  a  specific  admission  that  defendant  did  not 
arrive  within  the  state  until  a  given  date,  which  was  less  than  two 
years  before  the  commencement  of  the  action,  does  not  constitute 
a   defense   thereto. 


1.  Applicability  to  nonresidents  of  statute  suspending  limitations 
against  defendant  who  is  out  of  state  until  his  "return,"  note,  25 
li.  B.  A.  (N.  S.)  24. 

Sufficiency  and  effect  of  "return"  to  state  by  defendant  to  start 
statute  of  limitations  running,  note,  23  L.  B.  A.  (N.  8.)  547. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Morris  M.  Ferguson  for  Appellant. 

Bicksler,  Smith  &  Parke  for  Respondent. 

CONREY,  P.  J. — ^Defendant  Monroe's  appeal  from  the 
judgment  is  presented  upon  the  judgment-roll  alone,  which 
consists  of  an  amended  complaint,  the  answer  thereto,  the 
findings  of  fact  and  conclusions  of  law,  and  the  judgment. 
There  was  no  demurrer  to  said  amended  complaint.  The 
findings  recite  the  fact  that,  as  alleged  by  the  defendant, 
the  action  was  commenced  on  or  about  October  11,  1913. 

The  plaintiff  is  a  corporation  existing  and  having  its 
place  of  business  at  Oklahoma  City,  in  the  state  of  Okla- 
homa. 

The  action  was  brought  to  recover  the  balance  unpaid  on 
a  promissory  note  made  July  3,  1911,  at  Oklahoma  City, 
due  ninety  days  after  date  and  payable  at  plaintiff  bank  at 
Oklahoma  City.  The  complaint  alleged  that  appellant,  since 
the  note  became  due,  has  been  absent  from  the  state  of 
California  about  thirty  days.  The  answer  alleged  that  ap- 
pellant left  the  state  of  Oklahoma  during  the  latter  part 
of  October,  1911,  and  arrived  in  Los  Angeles  on  or  about 
November  1,  1911,  and  ever  since  that  time  has  been  within 
the  state  of  California,  except  about  three  weeks  in  August, 
1914  (which  three  weeks,  therefore,  were  after  the  com- 
mencement of  this  action).  The  answer  further  pleads  that 
the  action  is  barred  by  the  provisions  of  section  339  of  the 
Code  of  Civil  Procedure,  it  being  an  action  to  recover  upon 
a  contract  founded  upon  an  instrument  in  writing  executed 
out  of  the  state.  The  court  found  that  appellant  **has  lived 
within  the  state  of  California  since  November  2,  1911." 

The  complaint  further  alleged  that  by  mutual  agreement 
of  the  parties  to  the  note  the  time  of  payment  thereof  was 
extended  to  fall  due  January  25,  1913.  The  defendant  de- 
nied this  allegation,  but  the  court  found,  presumably  upon 
sufficient  evidence,  that  by  arrangement  made  between  the 
plaintiff  and  appellant's  joint  co-obligors,   said  co-obligors 
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executed  to  plaintiff  their  promissory  note  for  the  unpaid 
balance  of  the  principal  note  as  collateral  to  said  principal 
note,  '*in  consideration  that  plaintiff  extended  the  time  of 
payment  on  the  note  sued  upon  herein  to  certain  definite 
dates,  which  was  done  and  executed." 

[1]  We  think  that  the  questions  argued  by  counsel  con- 
cerning the  extension  of  the  time  of  the  maturity  of  the 
note  need  not  be  discussed  on  the  decision  of  this  appeal, 
since  at  all  events  the  note  sued  on  was  due  when  this 
action  was  commenced,  and  we  are  of  the  opinion  that  upon 
the  facts  admitted  by  appellant  in  his  answer  the  statute 
of  limitations  had  not  run  in  his  favor  on  the  obligation  in 
question.  For  the  action  was  commenced  within  less  than 
two  years  after  he  arrived  within  the  state  of  California. 
If,  when  the  cause  of  action  accrues  against  a  person,  he  is 
out  of  the  state,  the  action  may  be  commenced  within  the 
term  limited  by  the  statute,  after  his  return  to  the  state. 
(Code  Civ.  Proc,  sec.  351.)  In  Dougall  v.  SchiUenberg, 
101  Cal.  154,  [35  Pac.  635],  the  court  said:  '*The  defense 
of  the  statute  of  limitations  must  be  specifically  pleaded, 
otherwise  a  complaint  is  good  although  it  shows  on  its  face 
that  the  cause  of  action  is  barred.  If,  therefore,  it  was 
necessary  for  the  plaintiff  to  allege  that  his  case  was  within 
some  exception  to  the  statute  of  limitations,  because  it  was 
presumably  barred,  it  was  only  necessary  for  him  to  do  so 
to  prevent  a  demurrer  on  that  ground.  It  was  still  neces- 
sary for  the  defendant  to  plead  the  statute  to  raise  any 
issue  upon  that  subject.  .  .  .  This  plea  is  equivalent  to  say- 
ing that  plaintiff's  action  was  not  brought  within  two  years 
after  the  cause  of  action  accrued;  or,  perhaps,  in  this  case, 
to  the  statement  that  the  defendant  had  been  in  this  state 
for  more  than  two  years  after  the  cause  of  action  accrued 
and  before  the  action  was  commenced."  [2]  So  here,  de- 
fendant's plea  of  the  statute  of  limitations  when  considered 
separately  from  the  other  allegations  of  his  answer,  is 
equivalent  to  a  statement  that  the  defendant  was  in  this 
state  for  more  than  two  years  after  the  cause  of  action 
accrued.  But  in  this  case  that  plea  is  qualified  by  the  spe- 
cific admission  that  appellant  did  not  arrive  within  the 
state  until  the  first  day  of  November,  1911,  which  was  less 
than  two  years  before  the  commencement  of  the  action. 
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In  view  of  the  facts  above  stated,  we  find  no  sufficient 
reason  for  sustaining  defendant's  appeal,  which  he  argued 
only  with  reference  to  the  matters  above  noted,  and  which 
he  bases  solely  upon  the  ground  ''that  the  findings  do  not 
support  the  judgment  and  that  there  is  a  failure  to  find 
upon  a  material  issue." 

The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Civ.    No.    2819.    First    Appellate    District,    DiviBion    One.— Maj    13, 

1919.] 

ROBERT  L.  COLEMAN,  etc.,  et  al..  Appellants,  v. 
SPRING  CONSTRUCTION  COMPANY  (a  Corpora- 
tion),  et  al..  Respondents. 

11]  Stbebt  Law — Impbovement  Act  of  1911 — Applicable  to  All 
Municipalities — Notice. — The  ImproTement  Act  of  1911  is  ex- 
pressly made  applicable  to  all  municipalities  in  the  state,  and 
where  a  newspaper  is  not  printed  or  circulated  in  the  city,  notice 
by  posting  in  lieu   of   publication   is  provided. 

[2]  Id. — Posting  of  Notice — Oonstbuction  of  Act. — As  the  Improve- 
ment Act  of  1911  does  not  in  any  single  section  permit  the  publica- 
tion of  any  of  the  proceedings  in  a  newspaper  merely  circulated 
or  distributed  in  the  city  and  not  published  therein,  it  is  only 
in  a  city  where  no  newspaper  is  published  as  well  as  circulated 
that  notice  by  posting  alone  can  be  given. 

[Sj  Id. — Notice  of  Pseuminaby  Resolution — Time. — All  that  the 
statute  requires  the  city  council  to  do.  In  so  far  as  the  giving 
of  notice  of  the  preliminary  resolution  is  concerned,  is  to  publish 
twice,  or  to  post  and  keep  posted  for  the  same  length  of  time  as 
publication  should  be  had,  a  copy  of  its  resolution  of  intention. 
As  under  any  eircumstances  the  greatest  period  of  publication  is 
eight  days,  in  municipalities  where  a  newspaper  is  not  published 
and  circulated,  the  demands  of  the  statute  are  satisfied  if  the 
notices  are  posted  and  kept  posted  for  a  like  period. 

[4J  Id. — ^DuE  Pboc£ss — Opportunity  to  Make  Protests — ^Powxr  of 
Legislature  to  Limit  Time — Jurisdiotion  of  Cm  Council. — ^The 
guaranty  of  due  process  of  law  only  requires  that  the  lot  owners 
be  given  notice  of  the  intended  improvement,  and  that  thoy  b« 
accorded   an   opportunity   to   protest   and   to   have   their   protests 
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heard.  It  is  within  the  power  of  the  legislature  to  determine 
what  notice  is  sufficient  for  this  purpose,  and  the  citj  council, 
having  given  the  prescribed  notice,  acquires  jurisdiction  for  all 
purposes  on  the  expiration  of  the  time  fixed  by  the  statute. 
Where  more  time  is  given  than  is  prescribed  by  the  statute,  but, 
notwithstanding  this,  no  protests  are  filed  during  the  time  given, 
or  at  any  time  thereafter,  the  court  cannot  be  required  to  nullify 
the    proceedings    resulting    therefrom. 

[5 J  Id. — Return  or  Warrant. — Where  the  warrant,  after  demand  for 
payment  is  made,  is  returned  to  the  superintendent  of  streets 
within  thirty  days  after  its  date,  this  constitutes  a  suf&cient  re- 
turn under  section  25  of  the  act. 

[BJ  Id. — Void  Bonds — Cloud  on  Title — Eqihty. — A  bond,  if  void  on 
its  face  because  of  failure  to  contain  the  recitals  required  by  the 
act,  is  void  in  the  hands  of  an  innocent  purchaser  for  value  as 
well  as  in  the  hands  of  the  contractor,  and  does  not  constitute 
an  enforceable  obligation  against  the  lot  owner,  and  hence  casts 
no  cloud  upon  his  title.  If  there  be  no  cloud,  there  is  no  ground 
for  equitable   relief. 

L7J  Id. — Removal  op  Cloud — ^Dutt  of  Lot  Owner. — Under  the 
amending  act  of  1915  the  lot  owner  may  remove  an  asserted  cloud 
upon  his  title  by  paying  the  obligation,  and  this  he  should  offer 
to   do   before  he   seeks   equitable    relief. 

[8J  Id. — Notice  of  Improvement — Height  of  Letters — Substantial 
Compliance  With  Act. — While  the  act  requires  that  the  heading, 
"Notice  of  Improvement,"  shall  be  "in  letters  not  less  than  one 
inch  in  length,"  if  the  words  "notice  of"  are  in  letters  of  one 
inch  in  length  and  the  word  "improvement"  in  letters  of  only 
five -eighths  of  an  inch  in  length,  there  is  a  sufficiently  substantial 
compliance  with  the  requirement  of  the  statute  to  warrant  the 
court  in  sustaining  the  proceedings  after  the  issuance  of  the  bond, 
in  view  of  the  conclusive  evidence  provision  of  section  66  of  the 
act.     (Opinion  of  supreme  court  on  denying  hearing.) 

APPEAL   from   a  judgment   of  the   Superior   Court   of 
Marin  County.     Edgar  T.   Zook,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edgar   M.    Wilson,    Powell   &   Dow    and    Francis   Dunn 
for  Appellants. 

Elston,    Clark   &   Nichols   and    Earl    D.   White    for   Re- 
spondents. 

NOURSE,  J.,  pro  fern. — This  i-;  an  nnn-^al   fr'^m  a  jr.dT- 
ment  in  favor  of  defendants  in  an  aittion  to  qui(»t  titl  •  to 
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certain  lots  in  the  city  of  Larkspur.  Plaintiffs  attack  the 
validity  of  certain  street  improvement  proceedings  which 
resulted  in  the  levy  of  an  assessment  and  the  issuance  of 
bonds  thereunder  creating  a  first  lien  upon  the  property  in- 
volved. They  asked  for  judgment  declaring  the  assessment 
void,  canceling  the  bonds,  and  quieting  their  title.  At  the 
close  of  the  trial  the  action  was  dismissed  as  to  all  defend- 
ants except  the  Spring  Construction  Company,  which  per- 
formed the  street  work,  the  city  of  Larkspur  and  its  treas- 
urer, all  of  whom  are  the  respondents  on  this  appeal. 

The  facts  are  that  on  April  7,  1915,  the  city  council  of 
Larkspur  adopted  its  resolution  of  intention  for  the  pur- 
pose of  improving  Baltimore  Avenue  under  the  **  Improve- 
ment Act  of  1911''  (Stats.  1911,  p.  730).  There  being  no 
newspaper  published  and  circulated  in  the  city  of  Larkspur, 
copies  of  this  resolution  were  posted  in  thi*ee  public  places 
and  kept  so  posted  for  a  period  of  fourteen  days.  Eigh- 
teen days  after  the  expiration  of  the  fourteen  days  of  post- 
ing the  city  council  adopted  its  resolution  ordering  the 
work  to  be  done.  On  April  16th  the  superintendent  of 
streets  posted  notices  of  the  intended  improvement  along 
the  line  of  the  contemplated  work.  Thereafter  and  on  May 
12th  sealed  proposals  were  solicited  in  due  time  and  order, 
a  contract  was  executed  with  the  Spring  Construction  Com- 
pany, the  work  done,  inspected,  and  accepted. 

The  assessment  was  levied  January  16,  1916,  to  cover  the 
amounts  due,  a  warrant  was  attached  to  the  assessment  de- 
manding various  sums  and  advising  the  owners  that  nine 
year  serial  bonds  would  be  issued  for  assessments  remaining 
unpaid.  This  warrant  was  filed  and  recorded  and  there- 
after delivered  to  the  contractor.  The  assessment  was  read 
upon  the  property,  demand  was  made,  and  the  warrant  was 
returned  unsatisfied  to  the  superintendent  of  streets  within 
thirty  days  after  its  date  with  the  return  indorsed  thereon. 
On  March  1,  1916,  after  the  expiration  of  the  full  thirty 
days  from  the  date  of  said  warrant  and  the  recordation  of 
the  return  thereof,  bonds  were  issued  by  the  city  treasurer 
covering  the  assessments  unpaid. 

No  complaint,  objection,  protest,  or  appeal  was  ever  made 
or  filed  by  the  owners  in  writing  or  otherwise  at  any  stage 
of  the  proceedings. 
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Appellants  advance  five  points  of  attack  upon  the  valid- 
ity of  the  proceedings  and  the  bonds  issued  by  the  city 
council.    These  will  be  treated  in  the  order  presented. 

1.  Appellants  insist  that  the  Improvement  Act  is  not 
applicable  to  Larkspur  because  no  paper  is  published  and 
circulated  in  that  city.  The  argument  is  that  as  section  6 
of  the  act  gives  to  the  property  owners  fifteen  days  after 
the  second  publication  of  the  copy  of  the  resolution  of  in- 
tention within  which  to  file  their  protests,  and  that  where 
this  notice  is  given  by  posting  instead  of  publication  in  a 
newspaper  there  is  no  time  fixed  for  the  beginning  of  this 
period,  the  city  council  cannot  acquire  jurisdiction  of  any 
of  the  proceedings  leading  to  the  improvement  of  streets 
under  this  act  if  the  preliminary  notice  is  not  given  by 
publication  in  a  newspaper. 

[1]  But  the  act  is  expressly  made  applicable  to  all  mu- 
nicipalities in  the  state  (section  1),  and  notice  by  posting 
in  lieu  of  publication  is  provided  for  where  no  newspaper 
is  printed  or  circulated  in  the  city  (section  79).  The  lat- 
ter section  also  provides  that  **no  publication,  or  notice, 
other  than  that  provided  for  in  this  act,  shall  be  necessary 
to  give  validity  to  any  of  the  proceedings.'*  The  word 
"notice"  above  quoted  refers  to  posting,  and  the  clear  pur- 
pose of  the  section  is  to  substitute  posting  for  printing  in 
a  newspaper  in  cities  where  no  newspaper  is  published  or 
circulated. 

[2]  In  this  connection  appellants  urge  that  as  section  79 
permits  posting  in  cities  only  where  no  newspaper  is 
** printed  or  circulated,"  if  any  newspaper  of  any  character 
is  distributed  in  the  city  posting  cannot  be  had.  The  entire 
proceedings  following  the  adoption  of  the  resolution  of  in- 
tention are  based  upon  the  publication  of  a  copy  of  the 
resolution  in  a  newspaper  *' published  and  circulated"  in 
said  city.  The  same  language  is  used  throughout  the  act 
where  the  character  of  publication  is  specified.  Therefore, 
when  by  section  79  of  the  act  posting  is  permitted  in  lieu 
of  publication,  this  method  of  giving  notice  is  only  avail- 
able as  a  substitute  for  the  character  of  publication  required 
by  the  act.  As  the  act  does  not  in  any  single  section  per- 
mit the  publication  of  any  of  the  proceedings  in  a  news- 
paper mcrdy  circulated  or  distributed  in  the  city  and  not 
published  therein,  manifestly  it  is  only  in  a  city  where  no 
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newspaper  is  published  as  well  as  circulated  that  notice  by 
posting  alone  can  be  given. 

2.  The  second  proposition  is  based  upon  the  theory  that 
the  city  council  did  not  acquire  jurisdiction  to  proceed  be- 
cause the  running  of  the  period  within  which  protests  could 
be  filed  was  not  fixed.  As  to  this,  appellants  rely  upon  the 
provisionB  of  sections  6  and  7  of  the  act,  which  read  in  part 
as  follows: 

(Section  6.)  "At  any  time  within  fifteen  days  after  the 
date  of  the  second  publication  of  the  resolution  of  intention, 
.  .  .  any  owner  of  property  liable  to  be  assessed  .  •  .  may 
make  written  protest  against  the  proposed  work." 

(Section  7.)  "When  no  protests  have  been  delivered  to 
the  clerk  .  .  .  within  fifteen  days  after  the  date  of  the  sec- 
ond publication  of  the  resolution  of  intention  .  .  .  the 
city  council  shall  be  deemed  to  have  acquired  jurisdiction  to 
order  the  proposed  improvements." 

In  a  city  where  a  newspaper  is  published  and  circulated 
a  copy  of  this  resolution  must  be  published  twice.  This 
may  be  in  a  daily,  semi-weekly,  or  a  weekly  newspaper. 
The  publications  may  thus  appear  two,  four,  or  eight  days 
apart,  according  to  the  kind  of  newspaper  designated  by 
the  city  council  for  the  purpose.  Protests  may  be  filed 
within  fifteen  days  after  the  second  or  last  publication. 
This  time  may,  therefore,  be  sixteen,  nineteen,  or  twenty- 
three  days  after  the  first  publication.  The  time  within 
which  protest  may  be  filed  is  thus  fixed  by  the  statute  in 
an  indefinite  way,  depending  upon  the  periods  of  publica- 
tion, and  no  notice  of  the  time  or  place  within  which  such 
protests  may  be  filed  was  required  to  be  given  by  the  city 
council. 

[3]  All  that  the  statute  required  the  city  council  to  do 
in  so  far  as  the  giving  of  notice  of  the  preliminary  resolu- 
tion is  concerned  was,  at  the  time  these  proceedings  were 
had,  to  publish  twice,  or  to  post  and  to  keep  posted  for  the 
same  length  of  time  as  publication  should  be  had,  a  copy 
of  its  resolution  of  intention.  As  under  any  circumstances 
the  greatest  period  of  publication  would  be  eight  days,  the 
demands  of  the  statute  are  satisfied  if  the  notices  are  posted 
and  kept  posted  for  a  like  period.  There  is  thus  no  more 
uncertainty  as  to  the  time  within  which  protests  may  be 
filed  where  the  notice  is  given  by  posting  than  where  it  is 
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given  by  publication  in  a  newspaper.  Here  the  posting  was 
made  on  April  10th,  and  the  notices  were  kept  posted  for 
fourteen  days  thereafter,  and  the  work  was  not  ordered 
done  until  May  12th,  a  period  of  thirty-two  days  thereafter. 
Thus  the  lot  owners  were  given  more  time  within  which  to 
make  protest  than  they  would  have  had  under  the  most 
favorable  conditions  if  notice  had  been  given  by  publica- 
tion. 

[4]  All  that  the  guaranty  of  due  process  of  law  requires 
in  this  respect  is  that  the  lot  owners  be  given  notice  of  the 
intended  improvement,  and  that  they  be  accorded  an  oppor- 
tunity to  protest  and  to  have  their  protests  heard.  This 
notice  they  have  had,  and  it  goes  without  question  that 
notice  of  the  intended  improvement  is  as  effectual  for  this 
purpose  when  given  by  posting  as  when  given  by  publica- 
tion. Appellants  quote  from  numerous  authorities  holding 
that  defects  in  notices  of  the  time  and  place  for  hearing 
protests  defeat  the  jurisdiction  of  the  council  to  proceed. 
These  authorities  are  not  applicable  here  because  the  coun- 
cil was  not  charged  to  give  this  notice,  but  the  statute  itself 
gave  to  the  lot  owners  the  only  notice  required  as  to  the 
time  and  place  for  hearing  such  protests.  It  is  within  the 
power  of  the  legislature  to  determine  what  notice  is  sufB- 
cient  for  this  purpose,  and  having  done  so  the  city  council 
acquires  jurisdiction  for  all  purposes  on  the  expiration  of 
the  time  fixed  by  the  statute  if  notice  of  the  resolution  of 
intention  has  been  given  in  the  maimer  prescribed.  This 
having  been  done,  it  is  incumbent  upon  the  lot  owners  to  de- 
termine for  themselves  the  limit  of  time  within  which  their 
protests  may  be  filed.  And  where,  as  in  this  case,  more 
time  was  given  for  this  purpose  than  is  required  by  the 
statute,  but,  notwithstanding  this,  no  protests  were  filed 
during  the  time  given  or  at  any  time  thereafter,  the  court 
cannot  be  asked  to  nullify  the  proceedings  resulting  there- 
from. 

3.  The  third  objection  is  equally  without  merit.  The 
complaint  is  that  the  word  ** improvement'*  in  the  notices 
of  improvement  which  were  posted  along  the  line  of  the 
contemplated  work  was  printed  in  type  five-eighths  of  an 
inch  in  height  instead  of  one  inch,  as  required  by  the  act. 
Aside  from  the  fact  that  this  objection  is  extremely  techni- 
cal, the  lot  0¥mer8  were  given  an  opportunity  to  appeal  to 
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the  city  council  under  section  26  of  the  act,  the  posting  of 
these  notices  being  an  act  required  of  the  superintendent  of 
streets.  No  appeal  was  taken,  and  in  idew  of  the  provisions 
of  that  section  the  determination  of  the  city  council  ss  to 
the  sufficiency  of  these  proceedings  is  conclusive  and  fore- 
closes any  objection  on  this  score  at  this  time.  But  the 
notice  as  posted  was  legible  and  substantially  complied  with 
the  requirements  of  the  act.  {Clark  v.  Los  Angeles,  160 
Cal.  30,  43,  [116  Pac.  722] ;  McCaleb  v.  Dreyfus,  156  Cal. 
204,  210,  [103  Pac.  924].) 

[5]  4.  The  fourth  objection  is  that  the  warrant  was 
never  returned  as  required  by  the  act.  The  facts  are  that 
the  warrant  was  recorded  and  thereafter  handed  back  to 
the  contractor.  After  demand  for  payment  was  made  the 
warrant  was  returned  to  the  superintendent  of  streets,  and 
this  was  done  within  thirty  days  after  its  date.  This  is 
all  that  the  act  requires  (section  25). 

[6]  5.  The  fifth  ground  for  relief  urged  by  appellants 
is  that  each  bond  is  void  on  its  face  because  it  does  not  con- 
tain the  recital  that  it  may  be  redeemed  by  the  owner  at 
any  time  before  maturity,  as  required  by  the  amendment 
to  section  63  of  the  act  as  enacted  June  11,  1915,  effective 
August  10,  1915,  (Stats.  1915,  p.  1464).  It  is  conceded 
that  none  of  these  bonds  contained  this  recital,  and  that  all 
were  issued  subsequent  to  the  effective  date  of  the  amend- 
ment. 

Of  course,  if  it  be  true  that  each  bond  is  void  upon  its 
face,  then  it  is  void  in  the  hands  of  an  innocent  purchaser 
for  value  as  well  as  in  the  hands  of  the  contractor.  In 
such  event  they  do  not  constitute  enforceable  obligations 
against  the  lot  owner,  and  hence  cast  no  cloud  upon  his 
title.  If  there  be  no  cloud,  then  there  is  no  ground  for 
equitable  relief.  {BucknaU  v.  Story,  36  Cal.  67,  71;  CTiase 
V.  Treasurer,  122  Cal.  540,  542,  [55  Pac.  414].  See,  also, 
Crocker  v.  Scoti,  149  Cal.  575,  [87  Pac.  102].) 

[7]  But  in  another  respect  appellants  have  mistaken 
their  remedy.  The  amending  act  of  1915  above  noted  also 
changed  the  provisions  of  section  60  of  the  act  by  giving  to 
the  lot  owner,  or  to  any  person  interested  therein,  the  privi- 
lesre  of  paying  off  such  bond  and  discharging  the  land  from 
the  lion  **at  any  time  before  commencement  of  proceedings 
for  sale."     Thus,  if,  as  appellants  insist,  the  form  of  tue 
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bonds  as  to  payment  before  matturity  is  to  be  controlled  by 
the  amendment,  the  privilege  of  making  payment  before 
sale  of  the  land  is  also  available.  He  may  thus  remove  an 
asserted  cloud  upon  his  title  by  paying  the  obligation,  and 
this  he  should  offer  to  do  before  he  seeks  equitable  relief. 

In  answer  to  this  attack  of  appellants,  respondents  urge 
that  as  the  contract  was  executed  under  the  original  act, 
the  contractor  is  entitled  to  a  bond  in  the  form  prescribed 
by  the  act  at  the  time  of  the  execution  of  the  contract.  The 
argument  is  that  as  the  form  of  the  bond  and  the  terms 
of  payment  were  fixed  in  the  original  act,  these  provisions 
became  a  part  of  the  contract,  and  the  subsequent  amend- 
ment impaired  the  obligation  of  the  contract.  There  is 
much  force  in  this  argument,  but  the  question  is  one  which 
should  be  determined  only  in  a  proceeding  where  it  is  prop- 
erly put  in  issue. 

In  conclusion,  it  should  be  said  that  the  complaint  in  this 
action  is  wholly  lacking  in  the  essential  averments  of  a  bill 
in  equity  of  this  nature.  There  is  no  allegation  that  appel- 
lants did  not  have  actual  notice  of  every  step  in  the  pro- 
ceedings leading  to  the  improvement  of  their  property. 
The  proceedings  were  instituted  on  April  7,  1915.  This 
action  was  commenced  on  December  12,  1916,  some  twenty 
months  thereafter.  If  an  owner  sits  quietly  by  while  his 
property  is  being  improved  in  this  manner,  and  makes  no 
objection  or  protest  at  any  stage  of  the  proceedings,  having 
full  knowledge  of  what  is  being  done  in  the  meantime,  he 
cannot  wait  until  he  has  received  all  the  benefits  of  the  im- 
provement, and  it  is  too  late  for  the  authorities  to  correct 
the  alleged  irregularities,  before  suing  in  a  court  of  equity 
to  remove  the  cloud  placed  upon  his  propei*ty  through  his 
own  acquiescence. 

For  the  reasons  given  the  judgment  is  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judiarment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  10,  1919,  and  the  following 
opinion  then   rendered   thereon: 

In  denying  the  applioation  for  a  hearing  in  this  court 
after    decision    by    the    cHstrict    court    of    appeal    for    the 
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first  appellate  district,  division  one,  we  withhold  our  ap- 
proval  from  that  portion  of  the  opinion  dealing  with 
the  objection  that  the  notice  of  improvement  posted  was 
fatally  defective  in  that  the  heading,  "Notice  of  Improve- 
ment," was  not  printed  in  letters  of  sufiScient  length,  ex- 
cept that  portion  which  holds  that  there  was  a  substantial 
compliance  with  the  requirements  of  the  statute.  [8]  The 
statute  requires  ''said  notice  shall  be  headed  'Notice  of  Im- 
provement,' in  letters  not  less  than  one  inch  in  length." 
The  notice  was  headed,  "Notice  of  Improvement,"  the 
words  "notice  of"  being  in  letters  of  one  inch  in  length 
and  the  word  "improvement"  in  letters  of  only  five-eighths 
of  an  inch  in  length.  Of  course,  there  was  in  this  a  techni- 
cal departure  from  the  requirement  of  the  statute,  but  we 
think,  taking  the  whole  heading  together,  that  it  should 
now  be  held  that  there  was  a  sufficiently  substantial  com- 
pliance with  the  requirement  of  the  statute  to  warrant  us 
in  sustaining  the  proceeding  after  the  issuance  of  the  bond, 
in  view  of  the  conclusive  evidence  provision  of  section  66 
of  the  act.     (Stats.  1911,  p.  760.) 

We  disapprove  the  concluding  paragraph  of  the  opinion, 
the  paragraph  commencing  with  the  words,  "In  conclusion 
it  should  be  said,"  etc. 

Application  for  a  hearing  is  denied. 

All  the  Justices  concurred,  except  Melvin,  J.,  and 
Olney,  J.,  who  were  absent. 


[CSt.   No.   1976.    Third   Appellate  District.— May   15,    1919.] 

W.  N.  SLEDGE  et  al.,  Respondents,  v.  H.  F.  STOLZ  et  al., 
Defendants;  TUOLUMNE  DEEP  CHANNEL  MIN- 
ING COMPANY  (a  Corporation),  Appellant. 

[1]  Appeal  —  Judgment-boll  —  Presumptions. — ^Where  an  appeal  is 
taken  on  the  judgment-roll  alone,  all  intendments  are  in  favor  of 
the  regularity  of  the  action  of  the  trial  court.  Error  will  never 
1)6  presumed,  and  the  burden  is  upon  the  appellant  to  show  that 
it  exists. 

41  Gal.  App. — 14 
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[2]  Deeds — Consideration — Contemporaneous  Agreement — Construc- 
tion.— Where  a  deed  is  executed  and  delivered  pursuant  to  a 
given  agreement,  the  court  must  look  to  such  agreement  to  ascer- 
tain the  consideration  for  the  execution  of  the  deed.  The  two 
instruments   are   inseparable. 

[3J  Id, — Agreement  to  Work  Mine — Implied  Obugation — Failure 
to  Perform — Remedy  or  Grantor. — Where  the  sole  consideration 
for  the  purchase  of  a  mine  takes  the  form  of  a  royalty  resulting 
from  the  working  of  the  mine,  there  is  an  implied  obligation  on 
the  part  of  the  grantee  to  work  the  mine  to  the  end  that  the 
consideration  maj  be  paid,  failing  in  which  the  grantor  may  have 
the  property  restored  to  himself. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuolumne    County.    G.   W.   Nicol,   Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  S.  K.  Brown  for  Appellant. 

Qrant  &  Zimdars  and  Wm.  H.  Bryan  for  Respondents. 

CHIPMAN,  P.  J. — This  is  an  action  tried  by  the  court 
without  a  jury  to  have  a  decree  declaring  that  plaintiffs  are 
the  owners  of  certain  mining  claims  free  and  clear  from 
any  rights  acquired  by  defendants  or  any  of  them  thereto, 
under  the  certain  agreement  and  deed  mentioned  in  the 
complaint. 

A  general  demurrer  to  the  complaint  was  overruled  and 
defendants  answered  and  went  to  trial  on  the  merits.  Find- 
ings of  fact  were  in  favor  of  plaintiffs  and  judgment  was 
entered  in  accordance  therewith.  Defendant,  Tuolumne 
Deep  Channel  Mining  Company  (hereinafter  referred  to  as 
the  Mining  Company),  appealed  from  the  judgment  on  the 
judgment-roll  alone. 

It  is  alleged  in  the  complaint  that,  on  August  30,  1912, 
plaintiffs  were  the  owners  of  certain  described  mining 
property  situated  in  Tuolumne  County  and,  on  that  day, 
entered  into  a  written  agreement  with  defendants,  H.  F. 
Stolz  and  J.  Cabell  Brown,  relative  to  said  mining  claims, 
which  is  attached  to  the  complaint  as  exhibit  "A"  and 
made  part  thereof;  that,  agreeably  to  paragraph  VI  of  said 
exhibit  **A,''  plaintiffs  executed  a  deed  of  grant  of  said 
property   and   placed  the  same   in   escrow   with    the   First 
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National  Bank  of  Sonora  with  instructions  as  provided  in 
said  sixth  paragraph  of  said  exhibit  "A,"  which  said  deed 
was,  prior  to  November  21,  1914,  delivered  to  said  defend- 
ants, Stolz  and  Brown;  that,  after  August  30,  1912,  and 
prior  to  January  1,  1916,  said  defendants,  Stolz  and  Brown, 
transferred  to  defendant,  said  Mining  Company,  "all  their 
right,  title,  and  interest  under  said  contract  exhibit  'A,'  and 
all  their  right,  title,  and  interest  of  in  and  to  the  real  prop- 
erty described  in  this  complaint";  it  is  then  alleged,  para- 
graph VI,  **that  nothing  was  done  by  the  defendants,  op 
any  of  them,  on  said  real  property  in  accordance  with  the 
terms  of  the  said  agreement,  exhibit  'A'  and  the  deed  made 
pui*suant  thereto,  or  otherwise,  or  at  all,  excepting  as  fol- 
lows": then  follows  a  statement  of  the  work  done,  consist- 
ing of  assessment  work  in  1913  and  1914;  also  certain  drill- 
ing and  prospecting  on  said  claim  which  "commenced  in 
May,  1914,  and  continued  to  November,  1914,  and  then 
ceased,"  and  no  other  work  was  done  until  in  September, 
1915,  and  continued  until  December,  1915,  which  work  was 
performed  by  three  men  and  no  more,  since  which  time  no 
work  of  any  kind  has  been  done  on  said  property;  that 
plaintiffs  have  frequently,  during  the  year  1916  and  prior 
to  filing  the  complaint  (which  was  July  3,  1916),  demanded 
of  said  defendants,  "under  penalty  of  forfeiture  of  all 
rights  in  said  property  for  failure  so  to  do  that  they  do 
proceed  and  perform  work  on  said  premises  as  contemplated 
and  as  provided  for  by  the  said  agreement  exhibit  *A'  and 
the  deed  made  pursuant  thereto,  but  said  defendants  have 
refused  and  failed,  and  each  of  them  has  refused  and  failed 
to  perform  any  work  on  said  premises  since  December,  1915, 
of  any  kind,"  and  that  plaintiffs  notified  said  defendant  that 
a  "failure  so  to  do  would  result  in  a  forfeiture  of  all  their 
rights  of  in  and  to  said  property,  and  of  in  and  to  said  con- 
tract, exhibit  *A'  ";  that  nothing  has  been  paid  to  plaintiffs 
as  profits  derived  from  working  said  mine  and  defendants 
have  and  each  of  them  has  "completely  violated  the  terms 
and  conditions  of  said  contract,  exhibit  'A'  and  the  deed  of 
conveyance  made  pursuant  thereto  in  failing  to  work  said 
mine  as  provided  by  the  terms  of  said  contract";  that  de- 
fendants, other  than  said  above-named  defendants,  claim  to 
have  some  interest  in  said  property,  but  "all  of  said  rights 
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and  claims  are  subordinate  to  the  right  and  ownership  of 
these  plaintiffs  of  in  and  to  said  property." 

The  consideration  mentioned  in  exhibit  "A"  is  five  dollars 
**and  for  and  in  consideration  of  the  covenants  and  condi- 
tions hereinafter  contained  to  be  by  the  respective  parties 
hereto  kept  and  performed."  By  paragraph  4,  the  parties  of 
the  second  part  (Stolz  and  Brown)  were  let  into  possession 
of  the  mine  **for  the  purpose  of  prospecting  and  drilling 
the  same  to  ascertain  what  if  any  valuable  mineral  bearing 
earth,  ore  or  rock,  or  placer  gold,  lie  within,  upon  or  under 
the  said  property";  that  if  it  proved  **to  the  satisfaction 
of  the  parties  of  the  second  part  that  there  is  insufficient 
mineral  bearing  earth  ...  to  warrant  .  .  .  developing  or 
operating"  the  agreement  was,  upon  written  notice  to  first 
parties,  **to  be  of  no  further  force  or  effect,"  but  if  found 
satisfactory  by  second  parties  after  drilling  and  prospecting 
the  mine,  they  were  to  continue  the  work  and  **  shall  pay 
over  and  deliver  unto  the  said  parties  of  the  first  part,  or 
to  W.  N.  Sledge  who  for  that  purpose  is  hereby  constituted 
the  agent  of  the  parties  of  the  first  part,  twenty-five  per 
cent  of  the  net  profits  derived  from  the  working  of  all  min- 
eral bearing  earth  ...  by  the  parties  of  the  second  part," 
which  was  to  be  paid  immediately  after  each  clean-up, 
which  latter  "shall  take  place  not  less  than  twice  in  each 
calendar  year."  Paragraph  6,  referred  to  in  the  complaint, 
provided:  **That  the  parties  of  the  first  part  will,  contem- 
poraneously with  the  execution  and  delivery  of  this  agree- 
ment, make  and  execute  a  good  and  sufficient  grant,  bargain 
and  sale  deed  of  the  above  described  mining  claims  and 
property,  which  said  deed  shall  be  deposited  with  the  First 
Nationfld  Bank  of  Sonora,  in  the  town  of  Sonora,  state  of 
California,  with  instructions  to  said  bank  to  deliver  said 
deed  to  the  parties  of  the  second  part  as  soon  as  said  par- 
ties of  the  second  part  shall  have  expended  the  sum  of  five 
thousand  dollars  in  prospecting,  drilling,  developing  and 
working  said  mining  claims  and  property,  and  the  produc- 
tion of  a  writing  signed  and  sworn  to  by  the  parties  of  the 
second  part,  or  by  either  of  them,  setting  forth  that  said 
sum  has  been  so  expended,  or  by  the  production  and  exhibi- 
tion to  said  bank  of  satisfactory  proof  of  such  expenditure, 
shall  be  full  authority  to  said  bank  for  the  delivery  of  said 
deed  by  it  to  the  parties  of  the  second  part,  and  in  such 
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event  said  bank  is  hereby  instructed  to  deliver  said  deed  as 
hereinabove  provided."  The  agreement  then  provides  what 
shall  be  regarded  as  expenses  to  make  up  this  five  thousand 
dollars:  ''Provided,  however,  that  said  deed  after  its  de- 
livery by  said  bank  shall  in  no  way  interfere  with  the  right 
of  the  parties  of  the  first  part  to  receive  one-fourth  of  the 
net  profits  derived  from  the  working  of  said  claims  and 
property  thereafter,  nor  avoid  the  obligation  of  the  parties 
of  the  second  part  to  make  such  payments.''  Paragraph  8 
provides  that  second  parties  shall  commence  said  work  of 
drilling,  prospecting,  and  working  said  mine  within  one 
year  from  the  date  of  the  agreement,  and  that  "the  actual 
work  of  development  and  operation  shall  be  commenced  by 
said  parties  of  the  second  part  within  two  yeara  from  and 
after  the  date  hereof,  and  shall  diligently  continue  and 
prosecute  such  work  until  such  time  as  said  parties  of  the 
second  part  shall  determine  in  their  sole  judgment"  that 
further  work  is  not  profitable,  "in  which  event  this  agree- 
ment shall  be  of  no  further  force  or  eflfect,  and  any  rights 
hereunder,  except  those  which  shall  have  already  vested, 
shall  cease  and  determine." 

Defendants  answered:  Admitted  the  execution  and  de- 
livery of  said  exhibit  "A"  and  said  deed  mentioned  in  the 
complaint;  denied  that  nothing  was  done  by  defendants  in 
accordance  with  said  exhibit  "A"  and  said  deed  made  pur- 
suant thereto  and  denied  other  averments  relating  to  the 
alleged  ceasing  of  work;  denied  that  any  demand  had  been 
made  upon  defendants  to  perform  the  work  contemplated 
by  said  agreement,  under  penalty  of  forfeiture  or  other- 
wise; alleged  that  defendants  were  let  into  possession  in 
May,  1914,  and  thereupon  commenced  and  continued  to 
work  said  mine  until  November  21,  1914,  when  defendants, 
Stolz  and  Brown,  transferred  their  interest  in  said  contract 
and  deed  to  defendant,  said  Mining  Company,  and  that 
thereafter  said  Mining  Company  prosecuted  said  work,  de- 
scribing the  work  done;  defendant,  said  Mining  Company, 
alleged  that  since  the  passing  of  said  deed  to  defendants, 
Stolz  and  Brown,  said  Mining  Company  has  fully  per- 
forir.ed  "all  things  required  of  it  or  of  its  said  predecessors 
in  interest  to  be  done  under  the  terms  of  said  agreement 
exhibit  *  A'  ";  allesred  that  plaintiffs  had  full  knowledge  of 
the  work  being  done  and  at  no  time  objected  thereto  and 
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the  manner  in  which  the  work  was  being  done  and  by  their 
conduct  led  defendants  to  believe  that  plaintiffs  had  ex- 
cused defendants  ''from  strict  performance  as  to  time  and 
manner  of  the  covenants  contained  in  said  agreement"; 
that  defendants  have  not  abandoned  said  work  nor  have 
they  any  intention  of  so  doing;  alleged  that,  in  June,  1916, 
plaintiffs  notified  defendants  to  proceed  with  the  work 
within  ten  days  or  suffer  forfeiture  and  that  thereupon  said 
Mining  Company  ' 'immediately  proceeded  with  its  prepara- 
tions to  continue  said  work  of  development,''  describing 
the  work  which  followed.  In  paragraph  VI  defendants 
alleged  that  the  said  deed  ''is  freed  of  conditions,  and  that 
said  deed  does  not  require  any  work  to  be  done  upon  the 
premises  herein  involved  by  these  defendants  or  by  any  of 
them;  and  alleged  further,  that  said  defendants  have  never 
at  any  time  or  at  all,  nor  did  any  of  them,  nor  do  they  or 
any  of  them  now,  deny  the  right  of  said  plaintiffs  to  receive 
twenty-five  per  cent  of  the  net  profits  derived  and  to  be  de- 
rived from  the  working^'  of  said  mine,  "as  provided  in  said 
agreement  exhibit  'A'  *';  alleged  that  at  the  time  defendants 
took  possession  of  said  mine  said  property  ''consisted  of 
dry  and  naked  mining  locations  upon  part  of  the  public 
domain,  of  nominal,  uncertain,  and  indeterminate  value," 
but  that  by  the  work  done  thereon  by  defendants  "said 
mining  ground  has  been  proved  to  be  of  great  value,  to  wit : 
one  hundred  thousand  dollars,"  and  that  defendants'  vested 
property  rights  therein  are  of  the  actual  value  of  seventy- 
five  thousand  dollars. 

The  court  made  the  following  findings  of  fact:  That,  on 
August  30,  1912,  plaintiffs  were  the  owners  of  the  mining 
claims  referred  to  in  the  complaint  and  on  said  day  entered 
into  the  written  agreement  with  defendants,  Stolz  and 
Brown,  of  which  a  copy  is  found  in  the  complaint;  "that 
at  the  same  time  and  in  accordance  with  the  provisions  of 
said  agreement,  plaintiffs  made  and  executed  an  instrument 
in  writing  in  the  form  of  a  deed  of  grant,  bargain,  and  sale 
of  said  properties,  which  writing  in  terras  recited  the  fol- 
lowing [refers  by  way  of  preamble  to  the  agreement  for 
prospecting  and  working  the  said  mining  claims;  recites  the 
provision  of  the  agreement  as  to  placing  a  deed  to  the  proj)- 
erty  with  the  First  National  Bank,  at  Sonora,  a.s  shown  iri 
said  agi'eement,  with  instructions  to  deliver  the  same  to  saiu 
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Stolz  and  Brown  upon  their  compliance  with  the  conditions 
of  said  agreement] ;  and  whereas  it  was  a^eed  under  the 
terms  of  said  agreement  that  the  making,  executing  and  de- 
livering of  this  deed  shall  in  no  way  affect  the  rights  of  the 
parties  of  the  first  part  hereto  [plaintiffs]  to  receive  from 
said  parties  of  the  second  part  twenty-five  per  cent  of  the 
net  profits  derived  from  the  working  and  operating  of  said 
mining  claims  and  property"  (except  said  preamble  no  part 
of  the  deed  is  set  forth  in  the  findings  or  in  the  pleadings) ; 
that,  prior  to  November  21,  1914,  said  bank  delivered  said 
deed  upon  there  being  filed  with  said  bank  an  account  of 
expenditures,  as  provided  in  said  agreement,  setting  forth 
some  of  the  items  constituting  said  expenditures ;  that,  after 
August  30,  1912,  and  prior  to  January  1,  1916,  defendants, 
Stolz  and  Brown,  transferred  to  defendant,  Mining  Com- 
pany, all  their  interest  in  and  title  to  said  mining  claims 
under  said  agreement  and  said  deed.  Finding  VI  is  as  fol- 
lows: "That  at  no  time  after  the  execution  of  said  agree- 
ment, did  plaintiffs  or  either  of  them  in  any  way  hinder  or 
prevent  defendants  or  any  of  them  from  entering  upon  the 
said  property  or  doing  the  work  as  contemplated  in  the  said 
agreement;  but  that  said  defendants  and  each  and  all  of 
them  have  failed  to  do  any  work  upon  said  property  or  in 
connection  therewith  or  therefor  during  the  period  from  the 
execution  of  said  agreement  and  up  to  the  time  of  the  filing 
of  the  complaint  in  this  action,  except  the  following,  viz." 
The  work  described  consisted  of  assessment  work  in  1913, 
not  exceeding  the  sum  of  five  hundred  dollars,  and  certain 
borings,  in  1914  and  1915,  of  the  cost  or  value  of  $2,445, 
for  prospecting  purposes;  that,  ''during  the  year  1916  and 
up  to  July  1,  1916,  the  date  of  the  commencement  of  this 
action,  defendants  performed  no  work  whatever  upon  or  in 
connection  with  said  properties";  that  after  July  1,  1916, 
and  to  the  last  day  of  the  trial,  September  7,  1917,  the  only 
work  done  consisted  of  some  tunneling  of  an  unsubstantial 
and  temporary  nature,  some  road  work  and  surveying  not 
exceeding  in  value  the  sum  of  five  hundred  dollars.  Find- 
ing VII  refers  to  the  provision  of  said  agreement,  exhibit 
'*A,"  requiring  defendants  to  commence  the  work  of  drill- 
ing, prospecting,  etc.,  within  a  certain  time  **and  to  dili- 
gently continue  and  prosecute  such  work"  until  defendants 
&Loiild  determine  it  to  be  no  longer  profitable;  **tliul   de- 
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fcndants,  or  any  of  them,  did  not,  in  their  sole  judgment, 
or  otherwise,  determine  that  the  further  working  or  develop- 
ment of  said  claims  and  property  was  not  profitable;  but, 
on  the  contrary,  defendants  have  always  claimed  and  did 
determine  to  their  satisfaction  that  the  further  working  or 
development  of  said  claims  and  property  would  be  profit- 
able." Finding  VIII  is  that  plaintiffs  made  demand  of 
defendants  that  they  proceed  to  perform  work  as  required 
by  said  agreement  and  deed  and  defendants'  failure  to  do 
so  as  alleged  in  the  complaint.  Finding  IX  is  as  follows: 
"That  the  only  consideration  to  plaintiffs,  or  either  of  them, 
for  the  execution  and  delivery  of  said  agreement  and  said 
instrument  in  form  of  a  deed  were  the  agreements  made  by 
the  parties  of  the  second  part  therein  and  thereby  to  pros- 
pect and  work  the  said  properties  so  that  plaintiffs  would 
receive  a  return  therefrom  in  the  form  of  the  royalty 
therein  provided  for;  and  that  plaintiffs,  or  either  of  them, 
have  not  received  anything  whatever  from  defendants,  or 
any  of  them,  resulting  from  the  prospecting  or  working  of 
said  properties,  or  any  of  them,  or  otherwise";  that  defend- 
ants **have  wholly  and  completely  violated  the  terms  and 
conditions  of  said  contract,  exhibit  *A,'  and  the  deed  of 
conveyance  made  pursuant  thereto  in  failing  to  work  said 
property  as  provided  by  the  terms  of  said  contract."  Find- 
ing X  is  to  the  effect  that  plaintiffs  did  not  excuse  defend- 
ants or  any  of  them  from  performing  the  said  work  nor 
did  plaintiffs  do  anything  to  lead  defendants  to  believe  that 
plaintiffs  were  content  or  satisfied  with  the  work  being  done 
by  defendants.  ''That  defendants  claimed  that  they  did 
not  perform  other  or  more  work  because  they  did  not  have 
the  necessary  moneys  so  to  do;  and  after  the  delivery  to 
them  of  said  instrument  in  form  of  a  deed  defendants 
claimed  to  plaintiffs  that  defendants  were  not  required  to 
do  any  work  under  said  agreement  or  said  instrument  in 
the  form  of  a  deed;  and  defendants  thereafter  repudiated 
any  and  all  obligations  on  their  part  to  do  any  work  on  said 
properties,  or  any  of  them,  or  in  connection  therewith  after 
the  delivery  to  them  of  said  instrument  in  the  form  of  a 
deed."  Finding  XI  states  as  follows:  "That  as  a  result  of 
said  previous  work  of  plaintiffs  and  of  said  borings  and 
other  prospecting  by  defendants,  it  has  been  determined 
that  the  said  properties  contain  a  gold-bearing  gravel  chan- 
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nel,  which  can  be  profitably  worked  and  mined  by  proper 
methods  therefor,  but  that  the  actual  money  value  of  said 
properties  has  not  been  determined  with  any  definiteness, 
and  the  same  is  problematical."  Finding  XII  is:  ''That 
the  execution  of  said  agreement  and  of  said  instrument  in 
form  of  a  deed  and  their  deliyeries  constituted  one  and 
the  same  transaction.  That  the  consideration  to  plaintiffs 
for  the  execution  of  said  agreement  and  said  instrument  in 
form  of  a  deed  and  their  deliveries  was  the  performance  of 
the  work  as  specified  in  the  said  agreement  so  that  plain- 
tiffs might  receive  the  profits  from  such  work,  and  that  the 
delivery  of  the  instrument  in  form  of  a  deed  did  not  in  any 
way  alter  the  obligation  of  the  defendants  to  perform  the 
said  work  in  the  manner  and  at  the  times  as  provided  for 
in  the  said  agreement  so  that  the  plaintiffs  could  receive 
their  consideration  therefor;  and  that  said  defendants  re- 
ceived or  acquired  no  rights  under  said  instrument  in  form 
of  a  deed  which  in  any  way  relieved  them  of  the  obligation 
to  perform  said  work  as  provided  for  in  said  agreement; 
and  that  the  work  that  defendants  did  upon  said  properties 
amounted  only  to  prospecting  work,  and  that  they  did  no 
mining  work  whatsoever  looking  towards  the  extraction  of 
mineral  therefrom  in  a  manner  that  might  result  in  plain- 
tiffs receiving  any  payment  or  consideration  for  the  execu- 
tion and  delivery  of  said  agreement  and  said  instrument  in 
form  of  a  deed;  and  that  defendants  have  repudiated  their 
obligation  to  do  any  of  the  work  specified  in  said  agreement, 
since  the  delivery  to  them  of  said  instrument  in  the  form 
of  a  deed." 

Appellant  states  in  its  reply  brief  that  ''the  sole  question 
before  the  court  is.  Does  the  complaint  state  a  cause  of 
action  and  can  the  judgment  based  on  it  stand  in  lawt" 
Accordingly,  appellant's  argument  is  directed  exclusively  to 
the  sufficiency  of  the  complaint. 

Appellant  ovv,rlooks  the  fact  that  the  judgment-roll  dis- 
closes the  result  of  the  trial  as  shown  in  the  findings  of  fact 
which  constitute  the  real  foundation  of  the  judgment.  [1] 
Appellant  also  ignores  certain  well-established  rules  govern- 
ing appellate  courts  where  the  appeal  is  on  the  judgment- 
roll  alone.  It  may  not  be  amiss  to  recall  some  of  these 
rules.  **0n  appeal  all  intendments  are  in  favor  of  the  reg- 
ularity of  the  action  of  the  court.     Error  will  never  be  pre- 
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sinned  and  the  burden  is  upon  the  appellant  to  show  that 
it  exists."  (2  Haynes  on  New  Trial,  p.  1576.)  In  Myers  v. 
Canepa,  37  Cal.  App.  556,  [174  Pac.  903,  906],  appellants 
claimed  that  the  rule  does  not  reach  an  error  committed  in 
passing  upon  the  sufficiency  of  a  complaint  where  the  ques- 
tion is  raised  by  demurrer.  In  reply  the  court  said: 
"Whatever  may  have  been  the  interpretation  put  upon  sec- 
tion 475  of  the  Code  of  Civil  Procedure  prior  to  the  adop- 
tion of  section  4^,  article  VI,  of  the  constitution,  it  is  settled 
that  injury  is  no  longer  presumed  from  error,  but  must  be 
affirmatively  shown.  {Vallejo  etc,  R,  B.  Co.  v.  Reed  Or- 
chard Co.,  169  Cal.  545,  [147  Pac.  238].)  The  provision  is: 
*No  judgment  shall  be  set  aside  .  .  .  for  any  error  as  to 
any  matter  of  pleading,  or  for  any  error  as  to  any  matter 
of  procedure,  unless  after  an  examination  of  the  entire 
cause,  including  the  evidence,  the  court  shall  be  of  the  opin- 
ion that  the  error  complained  of  has  resulted  in  a  mis- 
carriage of  justice.'  How  can  the  court  determine  that  de- 
fendants were  injured  by  overruling  the  demurrer  in  this 
case  in  the  absence  of  the  record  showing  what  occurred  at 
the  trial  t  It  may  have  been  that  appellants  consented  to 
the  trial  upon  its  merits  without  objection  to  the  evidence 
in  support  of  the  complaint,  notwithstanding  its  defects. 
There  may  be  presumptive  waiver,  which  is  a  species  of  con- 
sent. As  was  said  by  Judge  Hart,  in  the  original  opinion: 
*In  considering  an  appeal  supported  by  the  judgment-roll 
only,  all  presumptions  and  intendments  are  to  be  indulged 
favorably  to  and  in  support  of  the  judgment.  It  must,  in 
other  words,  be  presumed  that  there  was  evidence  sufficient 
to  support  the  judgment  or  the  verdict,  and  that,  whatever 
might  have  properly  occurred  at  the  trial  to  cure  the  de- 
fects of  the  complaint  in  any  vital  particular,  did  actually 
o?cur.'  "  Said  Judge  Haynes:  **If  the  judgment-roll  does 
not,  therefore,  itself  disclose  the  error  complained  of,  it  is 
incumbent  upon  the  appellant  to  make  a  showing  dehors 
such  judgment-roll.  This  can  be  done  in  no  other  way  than 
by  a  bill  of  exceptions,  or  in  ease  of  a  new  trial  ordered, 
a  statement."  (2  Haynes  on  New  Trial,  p.  1576.)  In  the 
recent  case  of  Ransome-Crummey  Co,  v.  Bennett^  111  Cal. 
560,  [171  Pac.  304],  the  question  was  directly  before  the 
court  whei'e.  as  here,  there  was  a  trial  upon  the  merits 
after  general  demurrer  improperly  overruled  and  judgment, 
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as  here,  on  the  findings,  and  it  did  not  appear  that  the 
facts  were  such  as  that  the  complaint  could  not  have  been 
so  amended  as  to  obviate  the  objection  made.  The  syllabus 
correctly  states  the  rule  as  follows:  "Though  by  omission 
of  an  allegation,  a  complaint  does  not  state  a  cause  of 
action,  and  general  demurrer  thereto  was  improperly  over- 
ruled, yet  the  record  making  it  manifest  judgment  for 
plaintiff  after  a  trial  on  the  merits,  was  in  no  way  based 
on  or  due  to  any  defect  in  the  complaint,  it  will  not  be  sus- 
tained on  the  ground  of  insuflBciency  of  the  complaint;  it 
not  appearing  it  cannot  be  amended  to  obviate  the  defect." 

Appellant  takes  the  position  that  the  contract  spoke  from 
its  date,  August  30,  1912,  but  that  the  deed  did  not  speak 
until  the  date  of  its  delivery  **and  finally  fixed  in  law  the 
respective  rights  of  the  parties."  The  court  found  that  the 
only  consideration  to  plaintiffs  for  the  execution  and  deliv- 
ery of  said  agreement  and  deed  was  that  plaintiffs  were  to 
receive  a  return  from  the  workings  of  the  mine**  in  the  form 
of  a  royalty,"  as  provided  in  said  agreement,  and  **that 
the  execution  of  said  agreement  and  of  said  instrument  in 
form  of  a  deed  and  their  deliveries  constituted  one  and  the 
same  transaction";  and  further,  that  **the  delivery  of  the 
instrument  in  the  form  of  a  deed  did  not  in  any  way  alter 
the  obligation  of  defendants  to  pay  for  the  said  work  in  the 
manner  and  at  the  times  as  provided  for  in  the  said  agree- 
ment so  that  the  plaintiffs  should  receive  their  consideration 
therefor."  These  two  instniments  were  to  be,  and  in  fact 
were,  executed  contemporaneously.  The  fact  that  the  deed 
was  not  to  be  delivered  until  after  certain  preliminary 
work  was  done  did  not,  in  our  opinion,  have  the  effect  of 
putting  to  an  end  the  provisions  of  the  agreement,  exhibit 
**A,"  nor  was  it  intended  to  have  any  such  effect.  It  is  an 
unreasonable  interpretation  of  the  transaction  "that  the 
deed  hereinbefore  and  in  said  complaint  mentioned  is  freed 
from  conditions,  and  that  the  said  deed  does  not  require 
any  work  to  be  done  upon  the  premises  herein  involved  by 
these  defendants  or  by  any  of  them,"  as  alleged  in  the  an- 
swer. The  deed  does  not  appear  in  the  record  and  we  know 
nothing  of  its  provisions  except  as  appears  by  way  of  pre- 
amble above  set  forth. 

[2]  We  must  look  to  the  agreement  to  ascertain  the  con- 
sideration for  the  execution  of  the  deed,  for  it  was  executed 
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and  delivered  pursuant  to  the  agreement.  The  two  doc- 
uments are  inseparable.  [3]  We  think  the  transaction  was 
one  where  the  sole  consideration  for  the  purchase  price  took 
the  form  of  a  royalty  resulting  from  the  working  of  the 
mine.  In  such  case  there  is  an  implied  obligation  on  the 
part  of  the  grantee  to  work  the  mine  to  the  end  that  the 
consideration  may  be  paid,  failing  in  which  the  grantor 
may  have  the  property  restored  to  himself.  The  cases  re- 
lied upon  by  appellant  as  supporting  its  contention  that  for 
breaches  of  conditions  subsequent  the  grantors'  remedy 
alone  is  for  damages,  do  not  apply  here.  In  Downing  v. 
Eademacher,  133  Cal.  220,  [85  Am.  St.  Rep.  160,  65  Pac. 
385],  we  have  a  case  quite  similar  to  the  case  before  us, 
where,  as  here,  an  interest  in  a  mine  was  conveyed  by  deed 
and  contemporaneously  a  separate  written  agreement  en- 
tered into  by  the  parties  wherein  it  was  provided  that  the 
grantee  was  given  the  exclusive  right  to  work  and  mine  the 
mining  claims  and  was  required  so  to  do  and  deliver  to  the 
grantor  one-third  of  all  the  gold  or  other  minerals  taken 
from  the  mine.  Said  the  court:  ''There  is  here  no  question 
of  innocent  purchasers  without  notice.  The  deed  and  the 
agreement  constitute  one  instrument,  and  must  be  read  as 
though  each  referred  to  the  other  and  expressly  incor- 
porated its  terms.  And,  in  legal  effect,  what  do  they 
amount  tot  As  between  the  parties,  at  all  events,  there  is 
no  such  magic  in  a  conveyance  of  a  title  in  fee  which  can 
be  used  to  do  an  owner  out  of  his  property.  Under  this 
contract  and  deed,  all  Downing  acquired  was  the  right  to 
work  the  mine  in  his  own  way,  on  condition  that  he  deliver 
to  Rademacher  one-third  of  the  valuable  minerals  obtained. 
The  conveyance  was,  in  effect,  subject  to  this  condition." 
It  was  held  that  the  sole  consideration  of  the  conveyance 
being  for  a  share  of  the  proceeds  of  the  mine,  the  equities 
of  the  grantor  are  the  same  as  if  a  conditional  leasehold 
estate  had  been  granted;  that  there  is  an  implied  obligation 
to  work  the  mine,  in  order  that  the  consideration  agreed 
may  be  paid,  and  as  the  share  of  the  grantor  cannot  be  de- 
termined until  the  mine  is  worked  out,  the  grant  of  the 
mine  is  conditional,  for  the  protection  of  the  grantor. 
Among  other  cases  cited  in  the  opinion  is  Richter  v.  Richterf 
111  Ind.  456,  [12  N.  B.  698],  mentioned  as  **  directly  in 
point."    Explaining  this  case,  Judge  Temple  said:  ''Rich- 
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ter  executed  to  his  son  a  warranty  deed  for  a  farm,  for  an 
expressed  consideration  of  one  thousand  dollars.  The  real 
consideration  was  a  contemporaneous  agreement  in  writing, 
by  the  terms  of  which  the  son  agreed  to  support  his  father 
so  long  as  he  should  live.  A  few  months  afterward  the  son 
refused  to  perform  this  contract.  After  a  demand  for  re- 
conveyance, the  father  brought  suit  to  compel  it.  The  de- 
fense there  was  the  same  as  here,  that  the  consideration  for 
the  deed  was  the  agreement,  and  the  only  remedy  the  father 
had  was  to  sue  upon  it.  The  contract  purported  to  be  a 
mortgage,  though  the  court  held  it  could  not  be  enforced  as 
such.  It  was  said:  'True,  neither  the  deed  nor  the  mort- 
gage state  in  express  terms  that  the  estate  is  granted  upon 
condition,  but  the  word  "condition"  is  not  necessary  to  the 
creation  of  an  estate  upon  condition,  if  it  plainly  appears 
from  the  words  used  that  the  intent  of  the  parties  was  to 
create  an  estate  of  that  description.  {Stillwell  v.  Knapper, 
69  Ind.  558,  [35  Am.  Rep.  240].)  In  the  construction  of 
deeds,  as  in  construing  other  writings,  courts  seek  to  ascer- 
tain and  give  effect  to  the  real  intention  of  the  parties,  as 
such  intention  may  be  gathered  f'-om  the  language  of  the 
whole  instrument.  The  intent  is  what  the  law  applied  itself 
to  in  deeds.  (Waiters  v.  Bredin,  70  Pa.  St.  235.)  If  from 
the  nature  of  the  acts  to  be  performed  by  the  grantee,  and 
the  time  required  for  their  performance,  it  is  evidently  the 
intention  of  the  parties  that  the  estate  shall  be  held  and  en- 
joyed on  condition  that  the  grantee  perform  the  acts  speci- 
fied, then  the  estate  is  upon  condition.  This  is  especially 
so  when  the  grantor  has  reserved  no  other  effectual  remedy 
for  the  enforcement  of  performance  on  the  part  of  the 
grantee.'  "  The  principle  involved  in  these  cases  was  ap- 
plied in  Acme  Oil  cfe  Mining  Co,  v.  Williams,  140  Cal.  681, 
[74  Pac.  296],  which  was  the  case  of  the  conveyance  of  a 
leasehold  interest  in  oil  lands  where  the  sole  consideration 
for  the  lease  was  a  royalty  of  ten  cents  per  barrel  of  the 
oil  produced.  It  was  held  that  ''there  was  an  implied  cove- 
nant or  condition  for  diligent  operation  of  the  wells  to  the 
best  advantage  of  both  parties,  which  is  as  effective  as  if 
expressed  in  the  lease,  and  is  of  the  essence  of  the  contract; 
and  for  a  substantial  breach  of  such  implied  condition,  the 
lessor  may  re-enter  and  claim  a  forfeiture  of  the  l^a.^e." 
(Syllabus.)     Mcintosh  v.  Robb,  4  Cal.  App.  484,   [88  Pac. 
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517],  was  a  mining  lease  case,  the  consideration  being  ten 
per  cent  by  way  of  royalty  of  the  net  proceeds  of  any  and 
all  mining  operations.  The  court  said:  ''In  contracts  of 
this  character  there  is  an  implied  covenant  for  diligent 
search  and  operation,"  and  the  lessee  is  bound  to  proceed 
with  mining  operations  with  reasonable  diligence.  Cases 
are  cited  in  support  of  this  principle.  In  the  case  at  bar 
not  only  was  this  implied  covenant  available  to  plaintiffs, 
but  it  is  expressly  incorporated  in  the  agreement,  which 
latter  must  be  read  into  and  made  part  of  the  deed. 

[4]  The  court  found  that  after  delivery  of  the  deed 
defendants  claimed  that  they  were  not  required  to  do  any 
work  under  said  agreement  or  said  deed;  "and  thereafter 
repudiated  any  and  all  obligations  on  their  part  to  do  any 
work  on  said  properties."  Holding  that  view  as  to  its 
obligations,  appellant  cannot  be  heard  to  complain  that 
plaintiflfe  sought  the  only  adequate  relief  open  to  them. 
Appellant's  suggestion  that  their  remedy  was  for  damages 
is  devoid  of  merit.  A  moment's  reflection  would  convince 
the  legal  mind  that  in  a  case  of  this  character  damages 
would  be  difficult,  if  not  impossible,  of  ascertainment.  This 
fact,  indeed,  is  one  of  the  reasons  given  by  the  courts  for 
enforcing  the  rule  in  these  royalty  cases. 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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M.  S.  KOHLBERG,  Respondent,  v.  H.  EOSCOB  HAVENS, 

Appellant. 

LIJ  Leases  —  Ct^ause  Against  Subuettino  —  Etpeop  of  Omission 
FBOM  Agreement. — The  fact  that  an  agreement  for  a  lease  does 
not  contain  a  provision  against  subletting  does  not  render  it  an 
incomplete  agreement,  nor  affect  its  validity  or  sufficiency  to  create 
the  relation  of  landlord  and  tenant. 

[2J    ETVIDENCE  —  CONFl.Icr  —  rUEPOXDERANCE  —  PROVINCB  OF   APPELLATE 

Court. — The   ap|.ullate  court  is   not   concerned  with  what   it  may 
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believe  is  a  preponderance  of  the  evidence.  It  may  g%»  no  further 
in  ite  examination  of  the  evidence  than  is  necessary  to  determine 
that  a   substantial   conflict   exists. 

L3J  Wakranty  of  Authority — Assuming  to  Act  foe  Another — Ef- 
fect.— One  who  assumes  to  act  for  a  given  company  in  securing 
the  services  of  another  thereby  warrants  his  authority  to  act 
as  such  agent. 

[4J  Id. — Action  fob  Breach — Measure  of  Damages. — In  an  action 
for  damages  for  breach  of  a  warranty  of  authority,  the  plaintiff 
is  entitled  to  recover  from  the  defendant  the  amount  he  would 
have  been  entitled  to  recover  from  the  principal  had  the  defendant 
been  the  authorized  representative  of  the  latter. 

[6]  Id. — Bight  of  Plaintiff  to  Interest. — In  such  an  action,  the 
plaintiff  is  entitled  to  recover  interest  upon  the  amount  due  from 
the  time  it  became  due  and  payable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Donahue,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  M.  Abbott,  Wm.  M.  Cannon  and  Kingsley  Cannon 
for  Appellant. 

Wise  &  O'Connor  and  Goldman  &  Altman  for  Respondent. 

LANGDON,  P.  J. — This  is  an  appeal  from  a  judgment 
for  the  plaintiff  in  a  suit  to  recover  damages  from  the  de- 
fendant on  account  of  breach  of  warranty  of  authority  to 
act  as  agent.  The  facts  pertinent  to  a  discussion  of  appel- 
lant's contentions  are  that  the  plaintiff  and  H.  Boscoe 
Havens,  president  of  the  M.  H.  Blake  Estate  Company,  en- 
tered into  a  contract  some  time  in  April,  1910,  whereby  the 
plaintiff  was  to  perform  certain  services,  for  which  the  Es- 
tate Company  was  to  p:iy  two  thousand  five  hundred  dol- 
lars. Later,  when  plai.iliff  sued  the  Estate  Company  for 
payment  of  this  amount,  tlio  Estate  Company  denied  the 
authority  of  the  (^leT'iKlant  to  act  as  its  agent  in  making 
said  contract,  and  the  plaint J IT  was  nonsuited.  He  then 
brought  the  present  action  aeain.'-t  the  defendant  for  breach 
of  warranty  of  authority.  The  exact  nature  of  the  services 
to  be  rendered  by  the  plaintiff   is   tho  subject  of  dispute. 

M  — ■ ■ 

3.  Personal  liability  to  olhor  coiitrartin'^  j'nriy  of  one  who,  without 
authority,  ussuiiies  to  contract  as  agent  for  uuolher,  notes,  Ann.  Caflb 
1915D,  722;  34  If.  B.  A.  (N.  S.)  518. 
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The  plaintiff  claims  that  he  was  to  secure  the  signature  of 
Hale  Brothers  to  a  certain  agreement  in  writing,  which  is 
set  out  in  the  findings,  and  which  is  an  offer  to  lease  to 
Hale  Brothers  certain  real  property  belonging  to  the  Estate 
Company,  and  particularly  described  therein,  at  a  specified 
nionthly  rental,  with  an  agreement  on  the  part  of  the  Es- 
tate Company  to  place  improvements  of  the  value  of  twenty 
tliousand  dollars  upon  the  property,  and  also  embodying 
other  details  relating  to  the  respective  obligations  and 
rigiits  of  the  parties.  The  defendant  contends  that  the 
contract  was  that  the  plaintiff  should  not  only  secure  the 
siiriu.ture  of  Hale  Brothers  to  this  agreement,  but  should 
alr.o  secure  theii*  acceptance  of  another  condition,  which  was 
not  embodied  in  the  written  agreement,  to  the  effect  that 
llaie  Brothers  shonlJ  occupy  the  leased  premises,  or  a  sub- 
stantial part  thereof,  with  their  own  business,  and  that  this 
latter  portion  of  his  contract  plaintiff  failed  to  perform. 
'i'hc  finding  on  this  point  is  in  favor  of  the  plaintiff,  and 
supports  the  judgment,  and  it  is  this  finding  which  is  a 
speriul  subject  of  attack  by  the  appellant.  [1]  Appellant 
contends  that  the  agreement  which  Hale  Brothers  signed 
was  an  incomplete  agreement  and  that  their  acceptance  was 
never  secured  to  a  complete  agreement  for  a  lease.  "We 
think  the  agreement  to  which  the  plaintiff  procured  the 
assent  of  Hale  Brothers  is  in  all  respects  a  complete  agree- 
ment for  a  lease.  It  embodies  all  necessary  terms  of  a 
lease,  ard  was  apparently  satisfactory  to  the  Estate  Com- 
pany, except  that  it  contained  no  provision  against  sub- 
ktting.  It  is  not  sufficient  to  say  it  might  have  contained 
a  covenant  against  subletting  or  other  conditions;  the  other 
conditions  it  might  have  contained  are  limitless,  but  this 
does  not  affect  its  validity  or  sufficiency  to  create  the  rela- 
tion of  landlord  and  tenant  as  between  the  Estate  Company 
an  J  Hale  Brothers. 

Appellant  points  out  certain  contradictions  in  the  testi- 
mony of  the  plaintiff  and  wishes  this  court  to  decide  that, 
because  of  these  contradictions,  his  testimony  in  support  of 
the  facts  found  is  without  weight  and  insufficient  to  justify 
the  finding.  [2]  This  court  is  not  concerned  with  what 
it  may  believe  is  a  preponderance  of  the  evidence.  We  may 
go  no  further  in  our  examination  of  the  evidence  than  is 
necessary  to  determine  that  a  substantial  conflict  exists.  In 
the  present  case  there  appears  to  be  bo:uj  contradiction  b^ 
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twecn  the  testimony  of  the  plaintiflF  given  in  his  action 
against  the  Estate  Company  (which  was  considered  in  evi- 
dence in  the  present  action  by  stipulation  of  the  parties) 
and  his  testimony  given  in  the  present  action.  It  appears 
that  the  testimony  in  the  second  action  was  given  about 
four  years  after  the  transactions  in  question  occurred;  that 
the  dealings  between  plaintiff  and  defendant  upon  which 
the  action  is  based  included  negotiations  covering  a  period 
of  about  a  week  or  more;  that  there  were  several  conversa- 
tions between  the  parties  at  which  numerous  details  were 
discussed,  and  it  would  seem  quite  natural  if  some  of  the 
details  of  these  conversations  had  escaped  the  memory  of 
the  plaintiff  after  a  period  of  several  years.  Under  the 
circumstances,  if  some  contradictions  and  inconsistencies  ap- 
pear in  his  testimony,  we  think  these  should  not  have  the 
effect  of  nullifying  his  entire  testimony.  The  trial  court 
had  before  it  all  the  inconsistencies  and  conflicts  in  the 
testimony,  and  we  will  presume  that  they  were  weighed 
against  the  plaintiff  in  considering  the  evidence  as  a  whole 
and  arriving  at  the  finding  concerning  the  terms  of  the  con- 
tract between  plaintiff  and  the  defendant  as  president  of 
the  Estate  Company.    We  cannot  disturb  this  finding. 

The  action  in  the  present  case  is  founded  upon  section 
2342  of  the  Civil  Code,  and  the  objections  made  by  the 
appellant  as  to  the  existence  of  the  liability  on  the  part  of 
defendant  under  the  findings  made  seem  to  us  to  be  with- 
out merit.  This  section  defines  a  warranty  of  authority  by 
saying  that  one  who  assumes  to  act  as  an  agent  thereby 
warrants  to  all  who  deal  with  him  in  that  capacity  that  he 
has  the  authority  which  he  assumes.  [3]  In  the  present 
case  the  defendant  assumed  to  act  for  the  Estate  Company 
in  securing  the  services  of  the  plaintiff,  and  that  in  itself 
constitutes  a  warranty  of  his  authority  to  act  as  such  agent. 
The  action  is  not  to  hold  the  defendant  as  a  principal 
under  the  contract,  and  the  case  does  not  come  within  the 
provisions  of  section  21343  of  the  Civil  Code,  and,  therefore, 
much  of  appellant's  argument  is  misdirected. 

[4]  The  only  other  point  which  remains  to  be  consid- 
ered is  the  question  of  damages.  These  are  defined  by  sec- 
tion 3318  of  the  Civil  Code  to  be  the  amount  which  could 
have  been  recovered  and  collcr-torl  from  his  principal  if  the 
warranty  had   b^^on   co:i.;)]icJ   wilh   and  the  reasonable  ex- 

41  Cal.  App. — 15 
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pcnses  of  legal  proceedings  taken  in  good  faith  to  enforce 
the  act  of  the  agent  against  his  principal.  The  court  hav- 
ing found  that  the  plaintiff  fully  performed  his  part  of  the 
contract  which  was  entered  into  between  him  and  the  de- 
fendant as  president  of  the  Estate  Company,  the  plaintifE 
would  have  been  entitled  to  recover  his  compensation  under 
the  contract  from  the  Estate  Company  had  the  president 
of  that  company  been  authorized  to  act  for  the  company  in 
making  the  contract.  This,  then,  would  seem  to  be  the 
amount  which  he  is  entitled  to  recover  from  the  defendant. 
Appellant  contends  that  the  action  of  the  trial  court  in 
allowing  interest  upon  the  amount  recovered  from  the  time 
that  the  agreement  was  signed  by  Ilale  Brothers  was  im- 
proper because,  as  he  contends,  the  damages  were  unliqui- 
dated. [5]  The  trial  court  having  found  that  the  service 
to  be  performed  by  plaintiff  was  to  secure  the  signature  of 
llale  Brothers  to  the  contract  set  out  in  the  findings,  and 
having  found  that  the  plaintiff  performed  this  service,  the 
plaintiff  would  have  been  entitled  to  a  definite  and  fixed 
compensation  at  that  time  from  the  Estate  Company  had 
its  president  been  authorized  by  it  to  act  in  this  matter. 
The  agent  not  having  been  authorized,  he  became  responsible 
at  the  same  time  for  said  fixed  and  certain  amount  by  rea- 
son of  the  breach  of  warranty  of  authority.  Under  sec- 
tion 3287  of  the  Civil  Code,  which  provides  that  every  per- 
son entitled  to  recover  damages  certain  or  capable  of  being 
made  certain  by  calculation  is  entitled  to  interest  thereon 
from  the  time  the  right  of  recovery  is  vested  in  him,  we 
think  the  judi^^ment  of  the  trial  court  allowing  interest 
upon  the  amount  due  from  the  time  it  became  due  and  pay- 
able is  a  proper  judgment. 
Judgment  affirmed. 

Brittain,  J.,  and  Haven,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  13,  1919,  and  a  petition 
to  have  the  cause  heard  in  the  supi'onie  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the  su- 
preme court  on  July  li,  1910. 

All  the  Justices  concnrreJ,  except  Melvin,  J.,  and 
Ohiiy,  J.,  who  were  absent. 
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[Ciy.    No.    2765.     Piwt    Appellate    District,    Diyision    Two.— Msj    16, 

1919.] 

CITY    OP    FORT    BRAGG    (a    Municipal    Corporation), 
Appellant,  v.  DAVID  BRANDON,  Respondent 

[1]  Trusts — Power  of  Trustees  to  Give  Away  SusjEcrr  Matter — 
Title  of  Donee. — Trustees  may  not  give  away  the  subject  matter 
of  their  trust,  nor  can  a  person  who  acquires  trust  property  with- 
out consideration  snceessfully  maintain  be  has  a  legal  right  to  the 
property  so   acquired. 

[2J  Municipal  Corporations — Gift  of  Fee  in  Reversion  bt  Trus- 
tees— Transaction  and  Deeds  Void. — A  transaction  whereby  the 
trustees  of  a  municipal  corporation  have  an  understanding  with  a 
given  individual  that  upon  the  pretence  of  selling  certain  real 
property  owned  by  the  municipality  for  a  valuable  consideration, 
they  will  convey  title  in  fee  to  him,  and  in  lieu  of  the  payment 
of  the  consideration,  they  will  immediately  take  back  as  a  part 
of  the  same  transaction  a  limited  conditional  title,  leaving  such 
individual  the  fee  in  reversion,  is  void;  and  deeds  executed  and 
delivered  pursuant  to  snch  transaction  convey  no  title. 

[3J  Quieting  Title — Admission  of  Possession — Burden  of  Proof. — 
Where  in  an  action  to  quiet  title  to  real  property  the  plaintiff's 
possession  of  the  property  is  admitted,  the  burden  is  put  upon  the 
defendant  to  plead  and  prove  title  in  himself. 

[4]  Id. — Claiming  Title  Under  Common  Source — Proof. — ^Where  both 
parties  to  such  action  to  quiet  title  claim  under  a  common  source, 
the  plaintiff  directly  and  the  defendant  by  a  void  deed  from  the 
plaintiff,  the  latter  ia  not  bound  to  prove  title  in  such  common 
predecessor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    J.  Q.  White,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leonard  Stone,  City  Attorney,  and  Henry  G.  Tardy  for 
Appellant. 

Mannon  &  Mannon  for  Respondent. 

BRITTAIN,  J.— The  plaintiff,  city  of  Port  Bragg,  ap- 
peals  from  a  judgment  against  it  in  a  suit  to  quiet  title. 

The  respondent  contends  the  city's  title  was  equitable 
only,  and,  therefore,  not  sufficient  to  support  a  suit  to  quiet 
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title.  The  appellant  contends  the  deed  from  the  city  under 
which  respondent  claims  was  void,  and,  therefore,  the  legal 
title  is  still  in  the  municipality. 

The  board  of  trustees  of  the  city  of  Fort  Bragg,  incor- 
porated under  the  Municipal  Corporation  Act  of  1883 
(Stats.  1883,  p.  93)  and  amendments  thereto,  on  April  14, 
1908,  adopted  a  resolution  to  sell  the  land  in  controversy 
for  ten  thousand  dollars,  gold  coin,  and  to  apply  the  pro- 
ceeds of  the  sale  to  the  purchase  of  a  city  park.  On  April 
27,  1908,  the  trustees  adopted  another  resolution  reciting 
the  former  one  and  the  making  of  a  conveyance  under  it 
to  the  respondent.  The  second  resolution  also  recited  that 
the  president  of  the  board  of  trustees  had  received  from 
Brandon  the  sum  of  ten  thousand  dollars,  and  it  purported 
to  authorize  the  president  to  purchase  for  use  solely  as  a 
city  park  at  a  cost  not  to  exceed  ten  thousand  dollars  the 
same  land.  A  deed,  referring  to  the  incorporation  of  the 
city  under  the  Municipal  Corporation  Act  and  to  the  first 
of  the  two  resolutions,  bearing  date  April  20,  1908,  was 
made  to  David  Brandon,  the  respondent.  The  deed  also  re- 
cited the  receipt  of  ten  thousand  dollars  in  gold  coin  paid 
by  Brandon.  It  was  acknowledged  on  the  same  day,  but 
not  recorded  until  May  4,  1908.  Under  date  of  April  25, 
1908,  Brandon  by  a  deed,  reciting  the  payment  of  ten  thou- 
sand dollars  gold  coin  to  him  by  the  city,  purported  to  con- 
vey the  property  to  the  municipality  upon  three  conditions 
— first,  that  it  was  to  be  held  without  partition  or  division, 
to  be  used  permanently  as  a  city  park  and  for  no  other  pur- 
pose; second,  that  the  municipality  should  never  give  away, 
sell  or  otherwise  dispose  of  the  property  or  any  part 
thereof;  and,  third,  upon  breach  of  either  of  the  other  con- 
ditions that  Brandon,  his  heirs  or  assigns,  might  re-enter 
and  possess  his  former  estate.  This  deed  was  acknowledged 
on  April  27,  1908.  It  was  also  recorded  on  May  4,  1908, 
two  minutes  after  the  first  deed.  Both  were  recorded  at 
the  request  of  W.  G.  Jones,  who  was  then  the  city  clerk.  It 
was  his  duty  to  keep  a  record  of  the  treasurer's  account. 
The  account  failed  to  show  the  payment  of  any  money  by 
or  to  Brandon.  Brandon  testified  he  paid  no  money  to  the 
city  of  Fort  Bragg,  but  made  his  promissory  note,  which 
was  returned  to  him  when  the  second  deed  was  made.  The 
city  clerk  testified  he  never  received  the  note  and  the  treas- 
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urer's  account  made  no  mention  of  it.  Brandon  further 
testified  the  note  was  given  and  "they  could  have  got  the 
money  on  it  the  next  day  if  they  wanted  it,  but,  of  course, 
I  want  to  say  here,  too,  that  we  had  an  understanding 
about  this  thing  that  they  sold  me  that."  In  other  words, 
the  trustees  had  an  understanding  with  Brandon  that  upon 
a  pretense  of  selling  a  part  of  the  trust  estate  for  a  valu- 
able consideration — ten  thousand  dollars — they  would  con- 
vey title  in  fee  to  him,  and  in  lieu  of  payment  of  the  con- 
sideration, they  would  immediately  take  back  as  a  part  of 
the  same  transaction  a  limited  conditional  title,  leaving  him 
the  fee  in  reversion.  Counsel  for  the  appellant  disclaims 
any  intention  of  charging  bad  faith  to  any  of  the  parties  to 
the  transaction.  [1]  Regardless  of  their  actual  intentions, 
it  is  elementary  that  trustees  may  not  give  away  the  subject 
matter  of  their  trust,  nor  can  a  person  who  acquires  trust 
property  without  consideration  successfully  maintain  he  has 
a  legal  right  to  the  property  so  acquired.  Under  the  cir- 
cumstances the  making  of  the  note  was  a  mere  disguise  of 
the  real  understanding  between  Brandon  and  the  board  of 
trustees.  Under  the  Municipal  Corporation  Act,  the  board 
of  trustees  had  no  power  to  dispose  of  the  municipal  prop- 
erty except  for  the  benefit  of  the  city.  It  had  power  to 
construct  and  maintain  parks,  and  might  have  done  so  with- 
out the  interposition  of  Mr.  Brandon  and  without  giving 
him  a  vested  revei'sionary  interest  in  the  city's  real  prop- 
erty. The  exchange  of  conveyances  was  entirely  to  the 
detriment  of  the  municipality  and  for  the  benefit  of  Mr. 
Brandon.  The  members  of  the  board  of  trustees  were  trus- 
tees in  fact  and  in  law  as  well  as  in  name.  They  had  no 
power  to  deal  with  the  property  intrusted  to  them  for  any 
purpose  unconnected  with  the  trust.  (Civ.  Code,  sec.  2229.) 
Their  sole  power  to  convey  was  limited  to  the  making  of  a 
conveyance  which  should  be  for  the  benefit  of  the  city. 
(Municipal  Corporation  Act,  No.  2348,  Deering's  General 
Laws  1915,  sees.  750,  764,  subd.  2.)  A  violation  of  section 
2229  of  the  Civil  Code,  regardless  of  any  ulterior  purpose, 
constituted  a  legal  fraud  upon  the  municipality.  (Civ. 
Code,  sec.  2234.)  As  the  agent  of  the  municipality  the 
board  of  trustees  had  no  authority  to  dispose  of  its  prop- 
erty without  consideration.  (Civ.  Code,  sec.  2306.)  The 
pretended  consideration  for  the  deed  to  Brandon  was  never 
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paid  to  the  city,  and  no  warrant  or  authorization  was  ever 
made  for  the  municipality  to  pay  him.  The  Municipal 
Corporation  Act  provides  that  the  treasurer  shall  pay  out 
money  only  on  properly  signed  warrants  and  that  the  presi- 
dent shall  sign  such  warrants.  [2]  The  transaction  was 
void.  No  title  passed  to  Brandon  by  the  first  deed  and  he 
conveyed  none  to  the  municipality  by  the  second.  {McCoy 
V.  Briant,  53  Cal.  250;  Foxen  v.  Santa  Barbara,  166  Cal. 
77,  [134  Pac.  1142] ;  Central  Transp.  Co.  v.  Pullman's  Car 
Co.,  139  U.  S.  24,  59,  [35  L.  Ed.  55,11  Sup.  Ct.  Rep.  478].) 

On  behalf  of  the  respondent  it  is  argued  the  plaintiff 
failed  to  show  title  in  itself,  and,  therefore,  it  cannot  com- 
plain of  findings  under  which  the  defendant's  title  was 
quieted.  On  the  trial  there  was  introduced  in  evidence  the 
record  of  a  deed  from  the  Union  Lumber  Company  to  the 
city  of  Port  Bragg,  dated  in  1894.  Counsel  for  the  defend- 
ant objected  to  the  admission  of  this  deed  in  evidence  upon 
the  single  ground  that  its  acceptance  by  the  city  had  not 
been  shown.  On  a  statement  being  made  of  evidence  to  be 
produced  to  show  acceptance,  all  objection  to  the  deed  was 
withdrawn  and  counsel  for  the  defendant  expressed  his 
satisfaction  with  the  deed.  A  reading  of  the  entire  record 
leaves  no  doubt  concerning  the  theory  upon  which  the  case 
was  tried  and  determined.  In  no  way  was  it  suggested  in 
the  lower  court  that  Brandon  had  any  rights  in  the  prop- 
erty except  those  he  claimed  to  have  acquired  under  the 
deed  from  the  city,  and  a  part  of  which  he  undertook  to 
reserve  to  himself  in  his  reconveyance  to  the  city. 

The  plaintiff  alleged  it  was,  and  for  twenty  years  had 
been,  in  adverse  possession  of  the  land.  The  suit  was  com- 
menced in  1917.  The  defendant  denied  that  the  plaintiff's 
possession  had  been  adverse  for  twenty  years,  and  alleged 
'*that  the  plaintiff  now  is  and  ever  since  the  twenty-fifth 
day  of  April,  1908,  has  been  the  owner  and  in  possession 
of  said  real  property  upon  the  condition  (and  not  other- 
wise)" that  it  should  be  used  for  a  park,  and  setting  out 
in  terms  the  conditions  contained  in  the  deed  from  Bran- 
don, dated  April  25,  1908.  The  findings  follow  substan- 
tially the  allegations  of  the  answer.  The  deed  from  the  city 
to  Brandon  and  the  conditional  deed  from  him  to  the  city 
were  introduced  on  behalf  of  the  municipality.  No  evi- 
dence of  any  other  title  in  Brandon  was  introduced  on  his 
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behalf.  As  a  witnesB  for  the  city  he  testified  concerning 
his  transaction  with  the  city,  and  did  not  suggest  that  his 
claims  were  based  upon  any  other  conveyance  than  that 
from  the  city.  The  admission  in  the  answer  of  the  plain- 
tiff's ownership  and  possession  left  open  only  the  legal 
question  of  the  character  of  the  possession,  whether  adverse 
or  upon  condition,  and  the  determination  of  this  legal  ques- 
tion depended  upon  other  facts.  The  only  other  facts 
proved  were  the  deed  to  Brandon  and  the  deed  from  Bran- 
don. So  far  as  the  record  shows,  Brandon  was  a  stranger 
to  the  title  unless  the  city's  deed  to  him  conveyed  title. 
The  deed,  being  void,  conveyed  nothing.  [3]  In  such  a 
case  the  admission  of  the  plaintiff's  possession,  even  though 
qualified,  put  the  burden  on  the  defendant  to  plead  and 
prove  title  in  himself.  (Davis  v.  Crump,  162  Cal.  518,  [123 
Pac.  294].)  In  that  case  the  learned  chief  justice  reviewed 
at  length  the  cases  holding  that  proof  of  posse&sion  is  suffi- 
cient as  against  the  motion  for  nonsuit  of  a  defendant  who 
never  had  any  title,  but  who  claimed  to  have  title  to  the 
premises.  In  this  case  if  a  motion  for  nonsuit  had  been 
made  at  the  close  of  the  plaintiff's  case  upon  the  sole  ground 
that  the  city  had  failed  to  prove  title  in  itself,  the  motion 
would  have  been  denied,  assuming,  of  course,  the  invalidity 
of  the  transaction  between  the  board  of  trustees  and  Bran- 
don. (Zilmer  v.  OeiicJiien,  111  Cal.  73,  [43  Pac.  408] ;  Mo 
Govern  v.  Mowry,  91  Cal.  383,  [27  Pac.  746] ;  Scorpion  8.  M. 
Co.  V.  Marsano,  10  Nev.  378.)  As  summarized  in  the  opin- 
ion in  Davis  v.  Crump,  supra:  *'In  Sepulveda  v.  Sepxdveda, 
39  Cal.  13,  an  action  to  quiet  title,  it  was  said  that  if  the 
plaintiff  showed  possession,  she  should  not  have  been  non- 
suited, even  if  she  had  attempted  to  show  paper  title  in  her- 
self and  had  failed,  for  the  deeds  read  in  evidence  did  not 
show  any  title  in  the  respondent,  *and  until  their  title  was 
in  some  way  made  to  appear,  the  appellant  might  rest 
safely  upon  the  mere  fact  of  her  possession  and  the  pre- 
sumptions arising  therefrom  in  her  favor.'  "  If  a  motion 
for  nonsuit  in  the  trial  court  would  have  been  denied  under 
this  rule,  the  same  evidence  supports  the  appeal  here,  which 
presents  only  the  question  of  the  illegality  of  the  only  deed 
xmder  which  the  respondent  claimed  on  the  trial  of  the  case. 
If  it  be  suggested  that  the  attempted  legal  qualification  of 
the  character  of  the  admitted  ownership  and  possession  gl 
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the  plaintiff  removes  the  case  from  the  operation  of  the 
rule  of  Davis  v.  Crump,  still  the  respondent  must  fail  in 
his  contention  regarding  plaintiflE's  proof  of  title.  The  only 
evidence  before  the  court  concerning  the  defendant's  title 
was  that  contained  in  the  purported  deed  from  the  city. 
[4]  From  the  record,  therefore,  in  legal  effect  both  parties 
claimed  under  the  common  source  of  the  single  deed  from 
the  Union  Lumber  Company,  the  city  directly,  and  Brandon 
by  the  void  deed  from  the  city.  In  such  a  case  the  plain- 
tiff was  not  bound  to  prove  title  in  the  Union  Lrumber  Com- 
pany, rcEjardless  of  whether  it  proved  possession  or  not. 
{Phillips  v.  Menotti,  167  Cal.  328,  [139  Pac.  796].)  The 
right  of  the  appellant  to  be  heard  in  this  court  may  be  sup- 
ported, therefore,  upon  both  and  upon  either  of  the 
gi'ounds,  that  the  attempted  qualification  of  the  respond- 
ent's admission  of  ownership  and  possession  presented  a 
question  of  law,  and  left  the  case  subject  to  the  rule  of 
Davis  V.  Cni^mp,  supra,  and  that  upon  this  record  the  par- 
ties claimed  under  a  common  grantor,  within  the  rule  of 
Phillips  V.  Menotti,  supra. 
The  judgment  is  reversed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 


[Civ.    No.    2761.    Firgt    Appellate    District,    Division    Two.— May    20, 

1919.] 

HENRY   W.   TAYLOR,  Appellant,   v.   M.   V.   BALLARD 

et  al..  Respondents. 

[1]  Easements— Right  op  Wat  "op  Necessity" — Superfluous  Wokds 
— Klvebsible  Error. — In  an  action  to  quiet  title  to  a  tract  of 
land  over  which  the  defendants  claim  a  right  of  way,  error  in 
decreeing  that  the  defendants  are  the  owners  and  in  possession 
of  a  right  of  way  "of  necessity,"  although  no  such  claim  was 
set  up  in  the  pleadings,  is  not  a  ground  for  reversal  of  the 
judgment  where  the  facts  found  establish  the  defendants'  right 
to   use  the  right  of  way. 

[2J  Judgments — Technical  Error — Reversal. — A  Judgment  will  not 
be  reversed  for  a  matter  of  form  nor  upon  a  rigid  interpretation 
of  an  immaterial  statement  of  fact,  even  though  technical  error 
appears. 
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[5J  Easements — Contractual  Bight  op  Wat — ^Usb  op  Cut-ofp. — 
Where  there  is  a  definite  agreement  for  a  particular  right  of  waj, 
it  IB  immaterial  that  the  persona  elaiming  such  easement  at  times 
in  good  weather  make  use  of  an  equally  well-defined  road,  de- 
scribed as  a  little  cut-oif,  which  branches  from  the  contractual 
right  of  way  at  one  end,  rejoining  it  at  the  other  end. 

[4J  ID. — Right  op  Wat  fob  Limited  Period. — A  right  of  way  ex- 
pressly granted  for  a  limited  period  or  upon  a  contingeacy  or 
condition  is  just  as  firmly  vested  for  the  time  being  as  would  be 
a  leasehold. 

L5J  Id. — Purchase  op  Lands — Knowledge  or  Notice  op  Bight  of 
Wat  —  Status  of  Title — Subsequent  Sale.  —  Where  land  is 
bought  without  knowledge  of  an  unrecorded  contract  giving  a 
right  of  way  over  it,  and  also  without  knowledge,  actual  or  im- 
puted, of  facts  snfiicient  to  put  a  prudent  buyer  upon  inquiry, 
the  purchaser  takes  title  free  from  the  use,  and  has  the  right  to 
eonvey  equally  good  title  to  her  purchaser,  even  though  the  latter 
has   full  knowledge   of  the   facts. 

[6]  Id. — Use  of  Land  bt  Another — Dutt  op  Vendee  to  Make  In- 
QUiRT. — A  purchaser  may  not,  by  failing  to  acquaint  herself  with 
the  open  and  clearly  discernible  possession  and  use  of  the  land 
by  another  than  her  prospective  vendor,  avoid  making  inquiry  on 
the  subject,  and  thereby  evade  the  rule  in  regard  to  notice  es  well 
as  its  consequences. 

L7J  Id. — Impracticabiutt  op  Visiting  Land — Immaterial  Fact. — It 
is  inmiaterial  that  such  purchaser  lives  at  some  distant  point  and 
that  it  is  impractical  for  her  to  visit  and  examine  the  land.  Under 
such  circumstances  she  might  readily  have  had  another  make  the 
examination  for  her. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of 
Alameda  County.    William  H.   Waste,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  P.  Hanlon  for  Appellant. 

J.  Early  Craig  for  Respondents. 

BEITTAIN,  J.— The  plaintiff.  Henry  W.  Tavlor,  appeals 
from  a  jiidcrraent  quictinir  his  title  to  twenty -four  and  one- 
half  acres  of  land   in  the   Claremont  district  of  Berkeley, 

6.  Physical  conditions  which  will  charge  purchnsrr  of  servient  estate 
with  notice  of  easement,  note.  8  L.  R.  A.  (N.  S.)  418. 

Possession  of  c.s  iikeiil  us  not.ie  of  title,  note,  13  L.  B.  A.  (N.  S.) 
132. 


234  Tayloe  v.  Ballard.  [41  Cal.  App. 

subject  to  a  right  of  way  across  it,  adjudged  to  belong  to 
the  respondents,  B.  D.  Walden  and  Virginia  E.  Walden. 

The  parties  claim  from  a  common  source  of  title.  B.  E. 
Hewlett  and  lone  Pore  Hewlett,  his  wife,  the  common  gran- 
tors, acquired  title  to  twenty-seven  acres  of  land,  bounded 
on  the  north  and  east  sides  by  a  deep  canyon  with  precip- 
itous sides.  Between  the  land  and  the  nearest  public  roads 
on  those  sides  intervened  the  lands  of  other  owners.  The 
land  abutted  on  the  south  upon  the  Alvarado  road.  In 
1912  the  Hewletts  sold  to  the  Waldens  two  and  one-half 
acres  in  the  northeast  comer  of  the  twenty-seven  acre  tract, 
where  the  respondents  established  their  home.  The  only 
means  of  access  to  it  was  from  the  Alvarado  road  over  the 
remaining  twenty-four  and  one-half  acres.  Coincident  with 
the  conveyance  to  the  Waldens,  the  grantors  and  the  gran- 
tees named  in  the  deed  executed  an  instrument  in  which 
they  were  respectively  designated  as  "first  party"  and 
** second  party."  Its  effective  words  were  that  "the  first 
party  hereby  agrees  to  allow  second  party,  his  heirs  and 
assigns,  to  use  a  temporary  right  of  way  over  and  across 
the  lands  of  the  first  party,"  that  is,  the  lands  in  suit, 
"said  temporary  right  of  way  being  described  as  follows 
[here  follows  a  description  by  courses  and  distances  from 
a  point  on  the  southern  boundary  of  the  tract,  to  the  inter- 
section of  the  right  of  way  line]  with  the  western  side  line 

of  that  parcel  of  land  conveyed  by  party  of  the  first  

to  party  of  the  second  part  by  deed  of  even  date  herewith. 
The  second  party  hereby  agrees  to  surrender  and  relinquish 
all  claim  to  said  temporary  right  of  way  immediately  upon 
receipt  of  written  note  from  first  party  that  said  first  party 
has  selected  and  established  a  permanent  right  of  way  over 
and  across  his  said  lands."  It  was  the  right  of  way  so  es- 
tablished that  was  decreed  to  belong  to  the  respondents. 

The  broad  ground  of  appellant's  attack  on  the  decree 
rests  on  the  fact  that  before  this  right  of  way  agreement 
was  recorded  the  Hewletts  conveyed  the  twenty-four  and 
one-half  acres  to  Mrs.  Mary  A.  Huntington  without  her 
having  actual  notice  of  the  contract  or  knowledge  of  the 
existence  of  the  road,  and,  it  is  argued,  she  therefore  took 
title  free  from  the  easement,  and  conveyed  equally  good 
title  to  her  grantee,  Taylor,  the  appellant,  even  though  he 


May,  1919.]  Taylor  v.  Ballard.  235 


knew  of  the  existence  of  the  agreement  at  the  time  he  re- 
ceived conveyance  from  Mrs.  Huntington. 

At  the  close  of  an  able  and  exhaustive  brief  counsel  for 
the  appellant  has  well  summarized  his  grounds  of  att^ick  in 
five  propositions,  upon  which  reversal  is  asked.  Prom  a 
careful  examination  of  the  record,  and  a  consideration  of 
the  printed  and  oral  arguments  of  counsel  and  the  authori- 
ties relied  upon  by  them,  the  conclusion  has  been  reached 
that  the  judgment  must  be  affirmed.  For  convenience  in 
stating  the  grounds  of  the  decision,  the  appellant's  five 
propositions  are  discussed  in  an  order  differing  from  that 
of  their  presentation. 

[1]  The  appellant's  fifth  proposition  is  that  the  court 
erred  in  giving  judgment  for  a  right  of  way  of  necessity 
when  no  such  claim  was  set  up  in  the  pleadings.  The  at- 
tack is  made  upon  the  fourth  paragraph  of  the  decree,  in 
which  it  is  stated  the  respondents  are  the  owners  and  in 
possession  of  a  right  of  way  of  necessity,  which  is  described 
as  it  was  described  in  the  agreement,  and,  that  until  the 
selection  and  establishment  by  the  plaintiff  or  his  successors, 
as  the  grantee  by  mesne  conveyances  from  the  Hewletts,  of 
a  permanent  right  of  way,  the  respondents  and  their  succes- 
sors are  entitled  to  the  use  of  the  right  of  way  described. 
The  decree  established  the  respondents'  right  to  use  the 
easement.  The  facts  on  which  this  right  depended  are  to 
be  found  either  expressly  stated  or  necessarily  implied  in 
the  findings.  If  the  right  to  the  use  exists,  the  words  **of 
necessity"  are  superfluous.  They  neither  add  to  nor  de- 
tract from  the  force  of  the  judgment,  and  are  not  to  be 
construed  in  any  narrow  or  technical  sense  to  defeat  it. 
The  findings  show  that  the  only  means  of  access  to  the 
Walden  land  is  a  road  over  the  appellant's  land,  and  that 
as  a  part  of  the  consideration  of  the  purchase  by  the  re- 
spondents the  Hewletts,  after  causing  the  particular  road 
to  be  surveyed,  executed  the  agreement  by  which  the  right 
of  way  was  established.  Broadly  speaking,  it  is  necessary 
to  the  use  of  the  Walden  land,  and  in  that  sense,  no  doubt, 
the  phrase  was  used.  It  was  descriptive  merely,  and  the 
only  possible  result  of  a  reversal  of  the  judgment  on  this 
ground  would  be  to  permit  a  pen  to  be  drawn  through  the 
superfluous  words.  [2]  A  judgment  will  not  be  reversed 
for  a  matter  of  form  nor  upon  a  rigid  interpretation  of  an 


236  Taylor  v.  Ballard.  [41  Cal.  App. 

immaterial  statement  of  fact,  even  though  technical  error 
appears.  (Const.,  art.  VI,  sec.  4^^;  Code  Civ.  Proc,  475  j 
Civ.  Code,  3533,  3534,  3537 ;  Webster  v.  King,  33  Cal.  348 ; 
Stoddart  v.  Bvrge,  53  Cal.  395;  San  Francisco  etc.  Ry.  Co. 
V.  Leviston,  134  Cal.  415,   [66  Pac,  473].) 

[3]  In  the  appellant's  fourth  proposition  he  attacks 
what  is  claimed  to  be  the  temporary  and  uncertain  char- 
acter of  the  right  of  way,  but  the  argument  is  based  upon 
the  assumption  that  the  right  of  way  was.  one  resting  upon 
implication  upon  the  severance  of  the  Walden  land  from 
the  main  body.  If  such  were  the  case,  the  facts  on  which 
appellant  relies  might  have  controlling  force,  but  as  against 
the  definite  agreement  for  a  particular  right  of  way,  it  is 
immaterial  that  the  respondents  in  good  weather  at  times 
made  use  of  an  equally  well-defined  road,  described  as  a 
little  cut-off,  a  straight  up  and  down  road,  which  branched 
from  the  contractual  right  of  way  near  one  end,  rejoining 
it  near  the  other  end,  and  was  wholly  on  the  twenty-four 
and  one-half  acres.  Neither  is  it  material  that  there  were 
cattle  trails  upon  the  appellant's  land.  The  respondents' 
right  rested  on  the  express  contract  and  not  upon  either 
an  implication  of  a  technical  way  of  necessity  or  adverse 
user.  It  is  argued  that  an  easement  must  be  permanent 
and  not  a  mere  temporary  license.  The  cases  cited  to  sup- 
port this  argument  had  to  do  with  different  conditions. 
They  do  not,  nor  could  they,  change  the  ordinary  rules  of 
law  relating  to  contracts.  [4]  There  is  no  magic  in  the 
use  of  the  word  "easement,"  and  a  right  of  way  expressly 
granted  for  a  limited  period  or  upon  a  contingency  or  con- 
dition is  just  as  firmly  vested  for  the  time  being  as  would 
be  a  leasehold.  It  is  suggested  that  as  the  Hewlctts  have 
parted  with  title  to  the  twenty-four  and  one-half  acres,  the 
contingency  provided  in  the  contract  can  never  ari.se.  If 
this  were  so,  under  the  very  terms  of  the  contract  the  riirbt 
of  way  would  be  permanent  and  the  appellant's  contention 
in  that  regard  would  fail.  The  judgment,  however,  ex- 
pressly determines  that  the  appellant  and  his  successors  are 
vested  with  the  same  power  reserved  by  the  Hewletts  to 
designate  another  and  permanent  right  of  way. 

Counsel  for  the  appellant  designates  his  second  proposi- 
tion as  a  corollary  of  the  first,  and  because  of  their  close 
relationship  they  are  considered  together.    The  rule  of  law 
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asserted  on  behalf  of  the  appellant  is  well  established.  [6] 
If  Mrs.  Huntington  bought  from  Hewlett  without  knowl- 
edge of  the  unrecorded  contract,  and  also  without  knowl- 
edge, actual  or  imputed  to  her,  of  facts  sufficient  to  put  a 
prudent  buyer  upon  inquiry,  she  took  title  free  from  the 
use,  and  had  the  right  to  convey  equally  good  title  to  her 
purchaser,  even  though  he  was  fully  informed  of  the  re- 
spondents* claims.  (Pomeroy's  Equity  Jurisprudence,  3d 
ed.y  754.)  Under  the  facts  of  this  case  it  does  not  ap- 
pear that  Mrs.  Huntington  was  in  a  position  to  rely  upon 
the  nonrecordation  of  the  contract  because  the  condition  of 
the  land  was  such  as  to  require  her  as  a  prudent  purchaser 
to  inform  herself  regarding  the  possessory  use  of  the  well- 
defined  road.  The  rule  applicable  to  the  facts  disclosed  by 
the  evidence  and  incorporated  in  the  findings  was  that  an- 
nounced and  clearly  illustrated  in  a  recent  opinion  written 
by  Mr.  Justice  Olney,  and  which  met  the  unanimous  con- 
currence of  the  members  of  the  supreme  court:  ''Actual 
occupancy  of  the  land,  possessio  pedis,  has  always  been 
held,  in  the  absence  of  qualifying  circumstances,  to  be  pos- 
session of  a  character  to  constitute  or  establish  notice." 
{RandaU  v.  Allen,  180  Cal.  298,  [180  Pac.  941].) 

Upon  this  branch  of  the  case  the  facts  are  that  about  a 
year  after  the  contract  for  the  right  of  way  was  executed, 
Hewlett,  then  being  indebted  to  Mrs.  Huntington  to  the 
amount  of  two  hundred  and  fifty  thousand  dollars  or  there- 
abouts, joined  by  his  wife,  conveyed  to  his  creditor  the 
twenty-four  and  one-half  acres,  on  an  agreed  valuation  of 
twenty-one  thousand  five  hundred  dollars  to  be  set  off 
against  his  debt.  This  transaction  took  place  in  Los  An- 
geles. Neither  Mrs.  Huntington  nor  her  son,  who  was 
representing  her,  caused  any  examination  to  be  made,  either 
of  the  title  or  of  the  land.  At  that  time  the  road  along  the 
contractual  right  of  way  had  been  graded  with  plow  and 
scraper  to  a  width  of  ten  feet,  after  the  brush  had  been  cut 
out.  As  found  by  the  court,  it  follows  the  meanders  of  the 
hiUs  and  cuts  deeply  into  the  hillsides  and  into  the  surface 
of  the  land,  and  at  places  runs  over  substantial  fills.  It 
was  in  daily  use  by  the  Waldens  and  persons  visiting  their 
premises,  as  a  road  for  vehicles,  pedestrians,  and  livestock. 
This  road,  with  the  similarly  constructed  and  visible  cut-off 
entirely  on  the  twenty-four  and  one-half  acres,  by  reason  of 
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the  configuration  of  the  land  furnished  the  only  means  of 
access  to  the  Walden  house.  The  road  and  the  house  are 
clearly  apparent  from  a  photo^aph  introduced  in  evidence 
on  behalf  of  the  plaintiff.  The  appearance  of  the  road 
showed  its  purpose  was  to  permit  access  to  Waldens'  home; 
its  condition  and  constant  use  were  facts  which  no  buyer 
could  safely  refuse  or  neglect  to  observe.  [6]  A  pur- 
chaser may  not  by  failing  to  acquaint  herself  with  the  open 
and  clearly  discernible  possession  and  use  of  the  land  by 
another  than  her  prospective  vendor  avoid  making  inquiry 
on  the  subject,  and  thereby  «vade  the  rule  in  regard  to 
notice  as  well  as  its  consequences.  {Scheerer  v.  Cuddy,  85 
Cal.  273,  [24  Pac.  713].)  The  buyer,  in  this  instance,  Mrs. 
Huntington,  was  bound  to  know  who  was  in  possession  of 
the  property  and  is  chargeable  with  notice  of  the  occupants' 
title.     (Beattie  v.  Crewdson,  124  Cal.  579,   [57  Pac.  463].) 

[7]  It  is  argued  that  this  rule  does  not  apply  to  the 
present  case,  because  both  Mrs.  Huntington  and  her  son, 
Mr.  H.  B.  Huntington,  were  in  Los  Angeles,  and,  therefore, 
it  was  impracticable  for  them  to  visit  and  examine  the  land. 
The  buyer  might  readily  have  had  another  make  the  exam- 
ination for  her. 

After  submission  the  case  was  reopened  to  enable  counsel 
for  the  appellant  to  make  a  tender  of  additional  evidence 
to  the  effect  that  neither  Mrs.  Huntington  nor  her  son  had 
ever  seen  the  property,  that  it  was  impracticable  for  them 
to  have  seen  it  by  reason  of  their  residence  in  southern 
California,  and  that  they  had  no  actual  notice  of  the  ex- 
istence of  the  road  or  the  physical  conformation  of  the  land. 
Under  the  rule  applicable  to  such  cases,  this  amounted  to 
an  excuse  for  not  observing  the  rule  requiring  a  prudent 
buyer  to  inform  himself  concerning  the  rights  of  third  per- 
sons openly  using  the  land.  Such  evidence  was  immaterial. 
There  was  no  error  in  rejecting  it. 

It  was  stipulated  Mrs.  Huntington  received  the  deed  from 
the  Hewletts  '*and  the  title  of  the  property  in  good  faith 
and  for  value."  There  was  no  imputation  of  bad  faith  on 
the  part  of  Mrs.  Huntington.  The  whole  record  shows  the 
only  substantial  question  was  whether  or  not  the  physical 
conditions  were  such  as  to  bring  her  within  the  rule  of 
Randall  v.  Allen  and  Beattie  v.  Ct^ewdson.     The  findings 
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leave  no  doubt  upon  that  subject,  and  they  are  supported 
by  the  evidence. 

Upon  conflicting  evidence  the  court  found  that  before  the 
appellant  contracted  to  purchase  from  Mrs.  Huntington,  he 
had  actual  knowledge  of  the  existence  of  the  road,  the 
Waldens'  use  of  it,  and  the  fact  that  the  only  means  of  in- 
gress to  and  egress  from  the  Walden  lands  was  over  the 
lands  the  appellant  subsequently  purchased.  His  contract 
to  purchase  was  recorded  prior  to  the  recordation  of  the 
Walden  contract,  and  the  deed  to  the  appellant  was  exe- 
cuted two  and  a  half  months  after  the  recordation  of  the 
Walden  contract.  The  rights  acquired  by  him  under  his 
contract  of  purchase  were  in  no  respect  superior  to  thase 
acquired  by  Mrs.  Huntington.  He  was  charged,  as  she  was, 
with  notice  by  the  physical  conditions  and  the  Waldens'  use 
of  the  right  of  way.  His  title  is  subject  to  the  right  of 
way,  not  by  reason  of  his  own  actual  knowledge,  but  by 
reason  of  Mrs.  Huntington's  failure  to  obtain  information 
regarding  facts  of  which  he  knew,  and  of  which  she  ought 
to  have  known. 

The  appellant's  third  proposition  is  in  regard  to  the  bur- 
den of  proving  notice  to  or  knowledge  of  Mrs.  Huntington. 
Even  if  it  be  assumed  the  burden  was  upon  Walden,  he 
undertook  and  carried  the  burden  by  proof  of  the  physical 
conditions,  the  existence  and  constant  use  of  the  road.  It 
is  unnecessary  to  enter  upon  a  lengthy  discussion  upon 
minor  points  presented  by  counsel  in  the  argument  in  sup- 
port of  his  five  essential  propositions.  None  of  them  war- 
rants interference  with  the  action  of  the  trial  court. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  17,  1919. 

All  the  Justices  concurred,  except  Melvin,  J.,  and 
Olney,  J.,  who  were  absent. 
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[Civ.   No.    W89.     Third   Appellate   Digtrict.— May   20,    1919.] 

C.  C.  MITCHELL,  Respondent,  v.  EXCELSIOR  WATER 
AND  MINING  CO.  (a  Corporation),  Appellant 

LIJ  NiQuoBNGE  —  Death  of  Pastubed  Cattle  —  Ovebstockiito  of 
Banges — ^Action  foe  Damages — Evidence — Prejudicial  E&rob — 
In  an  action  for  damagee  for  the  death  of  livestock  which  had 
been  delivered  to  the  defendant's  ranges  for  the  purpose  of  being 
pastured,  due  to  the  alleged  negligence  of  the  defendant  in  failing 
to  furnish  them  with  proper  food  and  shelter,  it  was  proper  cross- 
examination  to  ask  the  stock  foreman  of  the  defendant,  who  had 
had  an  experience  of  more  than  five  years  in  that  work,  and  who  was 
called  as  a  witness  for  the  plaintiif,  whether  the  ranges  were  over- 
stocked,  where  on  direct  examination  he  had  been  asked  how  many 
cattle  were  kept  on  the  defendant's  ranges  at  the  time  referred 
to;  but  the  rulings  of  the  court  foreclosing  answers  to  the  ques- 
tions were  without  prejudice  where  both  the  defendant  and  its 
foreman  had  stated  in  letters  to  the  plaintiff  that  there  was 
not  sufficient  herbage  produced  on  the  ranges  to  supply  his  cattle 
with  feed  necessary  to  their  proper  sustenance. 

[2]  Id. — Matters  of  Defense — Failure  to  Offer  Evidence. — ^While 
the  defendant  in  such  action  was  entitled  to  show,  if  it  could, 
that  the  ranges  were  not  overstocked,  and  that  there  was  sufficient 
feed  growing  on  the  ranges  to  supply  in  proper  measure  all  the 
cattle  grazing  on  said  ranges,  and  that  the  death  of  certain  of 
the  cattle  of  plaintiff  was  due  to  some  other  cause  than  that  of 
starvation  or  want  of  sufficient  feed,  yet  such  facts  were  peculiarly 
matters  of  defense,  and  where  it  made  no  effort  to  prove  such 
facts  in  its  defense,  it  was  not  prejudiced  by  the  action  of 
the  trial  court  in  excluding  such  matters  on  cross-examination 
of  one  of  plaintiff's  witnesses  on  the  ground  that  the  proper 
foundation  had  not  been  laid  and  that  it  was  not  proper  eroes- 
examination. 

[3]  Appeal — Preponderance  of  ETvidencb — Verdict  or  Findings  Con- 
clusive.— Whenever  the  question  is  raised  on  appeal  as  to  the 
side  on  which  the  evidence  preponderates,  and  there  is  testimony 
supporting  the  conclusion  of  a  jury  or  the  findings  of  a  trial 
court,  which  testimony  is  not  inherently  improbable,  the  answer 
must  always  be  that  the  jury  or  the  trial  court  hae  conclusively 
decided  the  question. 

APPEAL  from  a  judgment  of  the   Superior   Court   of 
Tuba  County.    Eugene  P.  McDaniel,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 
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C.  P.  Metteer  and  W.  H.  Carlin  for  Appellant. 
James  Stiell  and  Edward  B.  Stanwood  for  Respondent. 

HART,  J. — Plaintiff  in  his  complaint  alleged,  in  effect, 
that,  in  the  fall  of  1916,  he  delivered  188  head  of  homed 
cattle  and  one  horse  to  defendant  upon  defendant's  ranges 
near  Smartsville,  in  the  county  of  Yuba,  for  the  purpose  of 
being  pastured  during  the  winter  of  1916-17;  that  after  re- 
ceipt of  the  animals,  defendant  negligently  and  carelessly 
failed  to  furnish  them  with  proper  food  and  shelter,  and 
because  thereof,  the  horse  and  fifty-nine  head  of  cattle  died, 
and  others  of  the  animals  were  lessened  in  value,  and  as  a 
result  thereof  plaintiff  was  damaged  in  the  sum  of  seven 
thousand  four  hundred  dollars. 

Defendant  by  its  answer  admitted  the  receipt  of  certain 
animals  from  the  plaintiff  for  the  purpose  of  pasturage  for 
a  consideration,  but  denied  any  negligence  or  carelessness 
on  its  part,  denied  any  damage  suffered  by  plaintiff,  and 
denied  that  any  of  the  animals  died  because  of  any  care- 
lessness, negligence,  or  want  of  proper  care  on  defendant's 
part. 

The  cause  was  tried  before  a  jury,  which  rendered  its 
verdict  in  favor  of  plaintiff  for  the  sum  of  two  thousand 
dollars.  Judgment  was  entered  on  the  verdict,  defendant 
made  a  motion  for  a  new  trial,  which  was  denied,  and 
prosecutes  this  appeal  from  the  judgment. 

Appellant  concedes  that  there  was  a  conflict  in  the  testi- 
mony which  the  jury  resolved  in  favor  of  plaintiff,  and  con- 
cedes that  the  cattle  which  died  were  undoubtedly  worth 
the  amount  found  by  the  jury. 

The  only  question  presented  for  our  decision  is  as  to 
certain  rulings  of  the  court  in  sustaining  objections  of 
plaintiff  to  two  questions  asked  by  defendant  on  cross- 
examination  of  R.  E.  Colling,  stock  foreman  for  defendant, 
who  was  called  as  a  witness  on  behalf  of  plaintiff.  The 
record  on  this  point  is  as  follows: 

** Defendant's  Counsol:  Q.  Mr.  Colling,  you  have  been 
asked  about  the  numl)er,  taken  under  ordinary  conditions, 
that  range  during  the  winter  of  1916-17  was  not  over- 
stocked, was  it! 

**Mr.  Snell:  The  witness  is  not  qualified  to  answer  that. 
41  c«i.  App.— le 
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it 


The  Court:  Make  your  objection. 

Mr.  Snell:  We  object  on  the  ground  there  is  no  founda- 
tion for  the  introduction  of  this  evidence;  and  it  is  not 
proper  cross-examination. 

"The  Court:  Sustained. 

**Mr.  Carlin:  Q.  It  is  not  a  fact  that  there  was  ample 
feed  on  that  range  to  feed  all  that  stock} 

**Mr.  Snell:  We  object  on  the  ground  that  it  is  not 
proper  cross-examination,  and  the  proper  foundation  has 
not  been  laid  for  the  introduction  of  this  evidence, 

"The  Court:  Sustained." 

Prom  the  testimony  introduced  by  plaintiff,  it  appears 
that,  for  several  years  prior  to  the  year  1916,  he  pastured 
stock  on  the  ranges  of  the  defendant;  that,  in  the  months 
of  October  and  November  of  the  year  1916,  he  sent  to  the 
defendant's  ranges  certain  numbers  of  cattle  for  the  pur- 
pose of  pasturing  them  thereon,  under  a  previously  made 
agreement  with  the  defendant.  These  cattle  were  taken  to 
said  ranges  for  the  plaintiff  by  one  Josiah  Sherman,  who 
testified  that,  on  taking  said  stock  to  said  ranges,  he  said  to 
one  B.  E.  Colling,  stock  foreman  of  the  defendant,  that  he 
(Colling,  acting  for  defendant)  was  to  feed  the  cattle  in 
case  it  became  necessary  to  do  so — ^that  is  to  say,  the  de- 
fendant was  to  feed  the  cattle  hay  if  the  pasturage  became 
short  and  inadequate  for  that  purpose;  that  he  "asked  him 
[Colling]  what  the  charge  would  be  if  the  cattle  were  fed 
off  his  hay;  he  said  ten  cents  a  day."  Sherman  then  said 
to  Colling:  "Any  cattle  it  is  necessary  to  feed,  give  it  to 
them  and  present  your  bill  to  Mr.  Mitchell.  That  was  my 
instructions." 

It  further  appears  from  the  testimony  that  on  the  de- 
fendant's ranges  in  the  fall  of  1916  there  were  pastured 
approximately  one  thousand  six  hundred  head  of  cattle. 
The  ranges  embraced,  approximately,  three  thousand  five 
hundred  acres  of  range  lands,  of  which  something  more 
than  four  hundred  acres  were  irrigated.  The  defendant 
also  laid  in  an  unusually  large  supply  of  hay  in  1916  for 
the  purpose  of  meeting  the  contingency  of  a  cold  and  severe 
winter,  the  result  of  which,  if  it  happened,  would  be  a 
shortage  of  pasturage  followed  by  the  inadequacy  of  the 
range  feed  to  supply  the  stock  pastured  thereon.  It  hap- 
pened  that,   with   the   arrival   of   the   first   of   the   winter 
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months,  cold  north  winds  prevailed  and  they  were  followed 
by  cold  rains,  sleet,  and  frosty  weather,  which  continued 
into  the  month  of  February,  1917,  with  the  result  that  the 
ranges  became  comparatively  barren  of  feed  or  so  short  in 
that  particular  as  to  render  them  wholly  insufficient  to  feed 
properly  the  large  number  of  cattle  then  grazing  thereon, 
the  defendant  being  thereupon  compelled  to  feed  the  stock 
from  the  hay  with  which  it  had  provided  itself  for  the  pur- 
pose of  meeting  such  a  situation. 

There  is  testimony  that  plaintiff's  cattle,  when  delivered 
to  Colling  on  the  defendant's  ranges,  were  in  excellent  con- 
dition, that  later  on,  after  having  been  on  the  ranges  sev- 
eral weeks,  they  lost  weight  and  were  in  bad  condition,  and 
that  a  number  of  them  died.  There  is  ample  testimony  to 
support  the  claim  of  the  plaintiff,  and  the  implied  finding 
of  the  jury,  that  the  death  of  the  plaintiff's  cattle  was  due 
to  want  of  sufficient  feed  or  nourishment. 

The  record  further  shows  that,  under  date  of  January  1, 
1917,  Colling  wrote  as  follows  to  plaintiff: 

*'Dear  Sir:  Just  a  few  lines  to  notify  you  about  your 
stock.  I  told  your  boy  to  tell  you,  but  I  thought  he  might 
have  overlooked  it.  You  have  3  dead  ones  now  and  if  there 
isn't  something  done  in  the  near  future  you  will  have  a 
heavy  loss  for  some  of  them  are  getting  very  thin  and  need 
hay  very  bad  now  and  we  haven't  but  very  little  hay  and 
don't  know  whether  we  can  get  any  more  or  not.  Hoping 
to  hear  from  you  by  return  mail,  I  remain, 

''Very  respectfully, 

"R.  E.  Colling." 

To  the  above  letter  the  plaintiff  replied,  under  date  of 
January  3,  1917,  and,  among  other  things,  said  in  his 
letter:  ** Anything  that  needs  hay,  feed  them.  That  is  the 
way  they  have  always  been  taken  care  of  down  there.  If 
I  had  knew  you  had  no  hay  earlier  in  the  season,  I  would 
have  made  a  different  arrangement.  ..." 

Under  date  of  January  4,  1917,  the  plaintiff  addressed  to 
said  R.  E.  Colling  a  letter  in  the  following  language:  "Do 
not  let  my  cattle  die  for  want  of  feed,  as  I  sent  them  down 
to  be  well  fed  and  taken  care  of;  feed  them,  if  necessary." 

On  February  1,  1917,  the  defendant,  through  its  secre- 
tary, R.  Beatty,  sent  to  the  plaintiff  a  letter  of  which  the 
following  is  a  copy:  **You  are  hereby  notified  to  remove 
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your  stock  placed  on  the  lands  of  the  Excelsior  Water  and 
Mining  Company,  for  the  reason  that  the  pasture  is  insuffi- 
cient, owing  to  unusual  cold  weather  for  the  past  two 
months." 

.  £1]  As  supporting  their  contention  that  the  court  be- 
low committed  prejudicial  error  in  making  the  rulings  of 
which  they  here  complain  and  to  which  reference  is  herein- 
above made,  counsel  for  the  appellant,  in  their  brief,  say: 
**  Plaintiff  made  Mr.  Colling  his  witness,  and  throughout  his 
testimony  the  court  will  see  that  persistent  effort  was  made 
to  show  that  the  ranges  were  in  fact  overstocked.  He  was 
shown  to  be  fully  qualified  as  a  witness  to  testify  to  the 
condition  of  the  range.  He  was  the  range  foreman  in 
charge  of  all  the  stock ;  had  an  experience  of  more  than  five 
years  in  such  work,  and  over  one  year  on  these  very  ranges. 
He  knew  the  ranges  thoroughly,  knew  the  number  of  stock 
on  the  ranges,  and  had  ample  experience  to  qualify  him  to 
testify  as  to  the  capacity  of  the  ranges  to  feed  the  stock 
placed  therein  during  the  pasturage  or  feeding  season." 

We  are  inclined  to  think  that,  inasmuch  as  the  plaintiff, 
on  direct  examination,  asked  Colling  how  many  cattle  were 
kept  on  the  defendant's  ranges  at  the  time  referred  to,  the 
(luestions  constituted  pertinent  cross-examination.  Nor  do 
we  think  the  questions  called  for  expert  testimony,  within 
the  strict  legal  concept  of  that  phrase.  While,  of  course, 
they  invited  the  expression  by  the  witness  of  his  opinion  of 
the  matter  to  which  they  were  addressed,  they  did  not  in- 
volve scientific  inquines  or  the  elucidation  of  a  subject  be- 
yond the  competency  of  ordinary  witnesses  who  have  means 
and  habits  of  observation.  Colling 's  practical  experience  of 
several  years  as  an  agister  or  a  foreman  of  a  stock-grazing 
range  undoubtedly  qualified  him  to  express  a  satisfactory 
opinion  as  to  whether  the  ranges  were  overstocked  at  the 
times  mentioned — ^that  is,  whether  more  cattle  were  taken 
and  kept  on  the  defendant's  range  lands  than  they,  with 
respect  to  feed,  were  capable  of  accommodating  in  a  suffi- 
cient or  proper  way.  But,  in  view  of  the  evidence  received, 
the  rulings  foreclosing  answers  to  the  questions  were  with- 
out prejudice.  As  shown,  both  the  defendant  and  its  fore- 
man stated  in  letters  to  the  plaintiff  that  there  was  not 
sufficient  herbage  produced  on  the  ranges  to  supply  his  cat- 
tle with  feed  necessary  to  their  proper  sustenance.    It  was 
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for  that  reason  that  the  defendant  notified  the  plaintiff  to 
remove  his  stock  from  the  ranges.  It  was  so  declared  in 
express  language  in  the  letters  from  defendant  and  its 
agents  to  the  plaintiff.  The  letter  to  the  plaintiff  from 
Colling,  dated  January  1,  1917,  stated  that  some  of  the  lat- 
ter *s  stock  had  already  died.  As  seen,  there  is  testimony 
that  the  cattle  of  plaintiff,  when  taken  to  the  defendant's 
ranges,  were  in  robust  physical  condition,  but  that  they  be- 
gan to  fall  off  in  weight  within  a  few  weeks  after  they  were 
placed  thereon.  Upon  this  testimony,  and  that  furnished 
by  the  letters  mentioned,  the  jury  could  reasonably  and 
justly  have  determined,  and  undoubtedly  it  did  thus  con- 
clude, that  the  cause  of  the  death  of  plaintiff's  cattle  was 
the  insufficiency  or  shortness  of  the  feed  on  the  defendant's 
ranges.  If  the  witness  had  been  permitted  to  answer  the 
questions  and  had  said  that  the  ranges  were  not  overstocked, 
the  fact  would  still  have  remained  that  the  defendant  ex- 
pressly admitted  that  whatever  the  cause,  there  was  insuffi- 
cient feed  upon  the  ranges  to  afford  sufficient  nourishment 
for  the  cattle.  But  there  is  still  another  consideration  to 
which  attention  may  well  be  directed  in  this  connection, 
[2]  The  defendant,  in  making  its  defense,  was  entitled  to 
show,  if  it  could,  that  the  ranges  were  not  overstocked,  that 
there  was  sufficient  feed  growing  on  the  ranges  to  supply  in 
proper  measure  all  the  cattle  grazing  on  said  ranges,  and 
that  the  death  of  certain  of  the  cattle  of  the  plaintiff  was 
due  to  some  other  cause  than  that  of  starvation  or  want  of 
sufficient  feed.  The  objection  to  the  questions  referred  to 
was  not  upon  the  ground  that  they  called  for  immaterial 
or  irrelevant  testimony,  nor  would  such  ground  of  objection 
have  been  tenable.  There  was,  therefore,  nothing  in  the 
court's  rulings  indicating  or  intimating  that  the  defendant 
would  not  have  been  permitted  to  make  or  to  attempt  to 
make  the  proof  suggested.  But  the  defendant,  in  its  de- 
fense, made  no  effort  to  prove  that  the  ranges  were  not 
overstocked  or  that  there  was  no  greater  number  of  cattle 
grazing  on  the  ranges  than  the  feed  thereon  would  accom- 
modate or  supply.  The  witness  Colling,  defendant's  fore- 
man, to  whom  the  above  questions  were  propounded  by  de- 
fendant when  he  was  testifying  as  plaintiff's  witness,  was 
called  by  the  defendant  as  a  witness,  but  was  then  asked  no 
question  as  to  that  matter.    The  subject  matter  of  the  ques- 
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tions  was  peculiarly  one  of  defense,  and  it  would  seem  that 
defendant  has  little  ground  of  complaint  when,  having  been 
refused  permission  by  the  court  to  go  into  it  on  cross- 
examination  of  plaintiff's  witness,  it  failed  even  to  attempt 
to  bring  it  in  aB  a  matter  of  defense,  to  which  it  was  perti- 
nent and  appropriate. 

While  the  points  above  considered  are  conceded  by  coun- 
sel for  defendant  to  present  the  only  questions  of  im- 
portance here,  and,  indeed,  in  one  part  of  their  brief  admit 
that  there  is  a  conflict  in  the  evidence  which  the  jury  has 
determined  against  defendant,  yet,  nevertheless,  they  declare 
in  another  part  of  their  brief  that  the  preponderance  of  the 
evidence  was  in  favor  of  appellant.  [3]  Whenever  the 
question  is  raised  on  appeal  as  to  the  side  on  which  the 
evidence  preponderates,  and  there  is  testimony  supporting 
the  conclusion  of  a  jury  or  the  findings  of  a  trial  court, 
which  testimony  is  not  inherently  improbable,  the  answer 
must  always  be  that  the  jury  or  the  trial  court  has  conclu- 
sively decided  the  question.  In  other  words,  the  prepon- 
derance of  the  evidence  in  such  case  must  always  be  held 
by  a  reviewing  court  to  be  with  the  victorious  party  in  the 
court  below,  for  the  jury  or  the  trial  court  has  so  found 
after  subjecting  all  the  testimony  received  before  it  to  the 
tests  whereby  only  the  credence  and  the  weight  to  which 
it  is  justly  entitled  may  be  determined.  In  this  case, 
as  has  been  herein  already  shown,  the  plaintiff  and  his  em- 
ployee, Sherman,  testified  that,  upon  the  delivery  of  the 
fonner's  cattle  to  defendant's  ranges,  said  stock  was  in  a 
strong  and  healthy  physical  condition,  and,  furthermore, 
declared  that  they,  at  the  same  time,  had  or  entered  into  an 
express  understanding  or  agreement  with  the  defendant  or 
its  duly  authorized  agent  that,  in  case  there  became,  for 
any  reason,  a  shortage  of  growing  feed  on  the  ranges,  the 
defendant  would  furnish  and  feed  plaintiff's  stock  with 
hay.  The  jury  was  apparently  justified  in  finding,  as  im- 
pliedly it  did  find,  that  the  defendant  did  not  keep  this 
agreement,  and  that,  as  a  consequence,  there  being  a  short- 
age of  growing  feed  on  the  ranges  properly  to  feed  the 
stock,  a  number  of  the  cattle  of  plaintiff  died  from  starva- 
tion or  lack  of  sulTicient  or  proper  nourishment. 

The  law  provides  (Civ.  Code,  sec.  1834)  that  **a  de- 
positary of  living  animals  must  provide  them  with  suitable 


May,  1919.]  Doyle  v.  Bilvdshaw.  247 

—  — — 

food  and  shelter,  and  treat  them  kindly."  In  this  case  the 
verdict  implies  that  the  defendant's  conduct  in  the  matter 
of  the  treatment  of  the  plaintiff's  cattle,  or  at  least  a  por- 
tion of  them,  failed  to  measure  up  to  the  obligation  im- 
posed upon  an  agister  or  a  depositary  of  living  animals  by 
said  section,  and  we  think,  as  before  stated,  that  there  is 
ample  testimony  disclosed  by  this  record  which  supports 
the  conclusion  of  the  jury. 
The  judgment  is  afiSrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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JOHN  M.   DOYLE,   Respondent,   v.   R.   H.   BRADSHAW 

et  al..  Appellants. 

[1]  Default— Delay  in  Having  Bill  of  Exceptions  Engbossed — 
Relief — Motion  Within  Six  Months — Order  Made  After  Ex- 
piration OF  Six  Months — ^Validity. — Where  a  person  intending 
to  appeal,  within  six  months  from  the  original  proceedings  on 
the  settlement  of  the  bill  of  exceptions,  serves  and  files  a  notice 
of  motion  to  be  relieved  from  the  effect  of  his  failure  to  have  the 
bill  engrossed  within  ten  days  after  the  original  proceeding,  the 
court  may,  after  the  expiration  of  such  six  months'  period,  make 
an  order  relieving  him  from  the  default. 

[2]  Id. — Conflicting  Affidavits — Okdes  Conclusive. — The  order  of 
the  trial  court  granting  relief  from  such  default,  where  made 
on  conflicting  affidavits,  must  be  affirmed  on  appeal. 

[3]  Boundaries  —  Agreed  Line  —  Oorrxctness  of  Location  Imma- 
terial.— Where  adjoining  property  owners,  following  a  dispute 
regarding  the  true  location  of  the  boundary  line  between  them,  of 
which  they  are  uncertain,  agree  upon  its  location,  and  thereafter 
hold  possession  of  the  property  up  to  the  agreed  line  and  pay  the  taxes 
thereon,  the  agreed  line  becomes  in  law  the  true  line  between 
the  properties,  regardless  of  the  accuracy  of  the  agreed  location 
as  made  to  appear  by  subsequent  survey  or  measurement. 

3.  Effect  of  compromise  agreement  locating  division  line  at  place 
known  not  to  be  the  true  boundary,  note,  10  L.  B.  A.  (N.  S.)  610. 

Effect    of    taking    possession    on    disputed    boundariefi|    note,    3 
U  B.  A.  (N.  8.)  805. 
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[4J  Id. — Action  to  Quiet  Title — Suppicienct  op  Complaint. — In  an 
action  by  one  of  the  property  owners  to  quiet  title  to  the  property 
up  to  the  agreed  boundary  line,  an  allegation  that  the  plaintiff 
is  the  owner  of  the  land  and  in  possession  of  it  is  safficient.  It 
is  not  necessary  to  plead  the  estoppeL 

[5]  Id. — EviDSNGE — ^Location  op  Measubed  Line  Immaterial. — In  sneb 
action  to  quiet  title  to  the  land  up  to  the  agreed  boundary  llnei 
the  court  properly  granted  plaintiff's  motion  to  strike  out  *he  evi- 
dence of  the  surveyors  as  to  the  location  of  the  measured  line. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    Stanley   A.   Smith,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elston,  Clark  &  Nichols  for  Appellants. 

Dixon  L.  Phillips  for  Respondent. 

BRITTAIN,  J. — The  defendants  appeal  from  a  decree 
quieting  plaintiff's  title  to  a  lot  on  the  south  side  of  Uni- 
versity Avenue,  east  of  Milvia  Street,  in  the  city  of  Berke- 
ley. At  the  outset  respondent  contends  appellants'  bill  of 
exceptions  should  not  be  considered,  because  it  is  claimed  it 
was  not  engrossed  within  ten  days  after  it  was  settled.  The 
delay  in  the  engrossment  of  the  bill  was  caused  by  the  fact 
that  on  the  proceedings  for  its  settlement  the  court  ordered 
the  transcript  of  the  reporter's  notes  as  to  certain  matters 
to  be  incorporated  in  the  bill.  The  reporter  who  had  taken 
the  evidence  at  the  trial  had  left  the  city  of  Oakland,  no 
reporter's  transcript  had  been  prepared,  and  his  notes  were 
not  available.  Within  six  months  from  the  original  pro- 
ceedings on  the  settlement  of  the  bill,  with  an  affidavit 
showing  diligence  on  the  part  of  the  appellants  to  ascertain 
the  whereabouts  of  the  missing  reporter,  a  notice  of  motion 
was  served  and  filed,  upon  which  motion  the  court,  on  Au- 
gust 16,  1918,  after  the  expiration  of  the  six  months*  period 
limited  by  section  473  of  the  Code  of  Civil  Procedure,  made 
an  order  in  terms  relieving  the  appellants  from  the  effect 
of  their  failure  to  have  the  bill  engrossed  within  ten  days 
after  the  original  proceeding.  In  opposition  to  the  making 
of  the  order,  an  affidavit  was  presented  on  behalf  of  the 
respondent  showing  the  reporter  was  in  Oakland  until 
shortly   befoi*e   the   original    proceeding.     It   is   argued    the 
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appellants  should  have  anticipated  that  the  transcript 
would  be  required.  [1]  While  the  relief  sought  was  not 
granted  until  after  the  expiration  of  the  time  limited  in  the 
code  section,  the  proceeding  was  commenced  within  that 
time.  This  procedure  has  been  approved.  {Baker  v.  Bor- 
ello,  131  Cal.  617,  [63  Pac.  914].)  [2]  The  order  of  the 
court  was  made  on  conflicting  affidavits,  and  must,  there- 
fore, be  sustained.  {Doak  v.  BrtisoUf  152  Cal.  19,  [91  Pac. 
1001].) 

The  parties  claim  from  a  common  source  of  title.  The 
land  actually  in  dispute  is  a  narrow  strip  lying  along  the 
eastern  boundary  of  the  plaintiff's  lot  designated  as  lot  13. 
The  defendants  own  the  adjoining  lot,  No.  12,  on  the  east. 
Doyle,  the  plaintiff,  first  received  a  deed  to  the  property  in 
1879  and  went  into  possession  under  that  deed.  Later  the 
property  was  sold  for  delinquent  taxes  to  Simon  Fischel, 
who  then  owned  lot  12.  Fischel  made  a  quitclaim  deed  of 
lot  13  to  Doyle  in  1889,  under  which  he  conveyed  whatever 
he  acquired  under  the  tax  deed.  Doyle  built  a  house  on 
lot  13  forty  years  ago,  and,  except  between  1880  and  1889, 
while  it  was  in  the  possession  of  his  tenant,  he  lived  on  the 
property  from  the  time  the  house  was  built  until  his  testi- 
mony was  given  in  this  suit.  After  receiving  the  quitclaim 
deed  from  Fischel,  Doyle  paid  all  taxes  assessed  upon  lot 
13. 

In  1890  a  dispute  arose  between  Doyle  and  Fischel  as  to 
the  location  of  Doyle's  house,  which  extended  to  the  eastern 
boundary  of  his  lot.  Fischel  moved  the  house  and  Doyle 
sued  him  to  quiet  title.  The  suit  was  settled  by  a  payment 
by  Fischel  to  Doyle.  The  latter  then  built  his  house  up  to 
the  eastern  line  of  lot  13  and  built  a  fence  along  that  line 
with  Fischel 's  knowledge,  and  to  the  cost  of  which  fence 
Fischel  contributed. 

[3]  The  fence  line  so  established  was  at  all  times  after 
1890  recognized  by  the  parties  as  the  division  line  between 
lots  12  and  13.  These  facts  meet  all  the  requirements  of  an 
agreed  boundary,  there  having  been  uncertainty  of  the  true 
location  of  the  line,  a  dispute  regarding  it,  and  possession 
and  the  payment  of  taxes  for  the  period  required  to  estab- 
lish adverse  possession.  (Clapp  v.  Churchill,  164  Cal.  745, 
[130  Pac.  1061].)  In  such  a  case  the  agreed  line  becomes 
in  law  the  true  line  between  the  propei-ties,  regardless  of 
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the  accuracy  of  the  agreed  location  as  made  to  appear  by 
subsequent  survey  or  measurement.  (Price  v.  De  Reyes, 
161  Cal.  484,  [119  Pac.  893] ;  Schwab  v.  Donovan,  165  Cal. 
363,  [132  Pac.  447]  ;  SUva  v.  Azevedo,  178  Cal.  495,  [173 
Pac.  929] ;  Stamford  v.  Trombly,  28  Cal.  App.  Dec.  959.) 
[4]  The  appellant  contends  that  the  establishment  of  such 
an  agreed  boundary  rests  in  estoppel  and  relies  upon  the 
cases  holding  that  where  estoppel  is  relied  upon,  it  must 
be  pleaded  by  the  plaintiff.  In  a  suit  to  quiet  title  tho 
allegation  that  the  plaintiff  is  the  owner  of  the  land  and  in 
possession  of  it  is  sufficient.  {Souter  v.  Maguire,  78  Cal. 
543,  [21  Pac.  183];  Gray  v.  Walker,  157  Cal.  381,  [108 
Pac.  278].)  The  plaintiff  alleged  and  proved  adverse  pos- 
session of  lot  13  up  to  the  agreed  line.  The  question  of 
whether  or  not  his  original  entry  was  by  virtue  of  the 
agreement  for  the  boundary  line  had  no  bearing  upon  the 
character  of  his  adverse  possession.  It  is  contended  that 
the  finding  of  occupancy  of  the  land  by  the  plaintiff  was 
outside  of  the  issues.  The  complaint  alleged  ownership  and 
possession  of  lot  13  by  the  plaintiff.  The  evidence  showed 
and  the  court  found  the  division  line  between  lots  12  and 
13  to  be  in  accordance  with  the  agreement  of  the  parties 
when  the  location  of  the  line  was  uncertain. 

[5]  On  the  trial  a  motion  was  granted  striking  out  the 
evidence  of  the  surveyors  as  to  the  location  of  the  measured 
line.  If  there  was  an  agreed  line,  under  the  rule  of  Price 
V.  De  Reyes,  the  location  of  the  measured  line  was  immate- 
rial, and  there  was  no  error  in  striking  out  the  evidence. 

In  the  closing  brief  of  the  appellants  it  is  argued  it  was 
not  shown  the  plaintiff  had  paid  taxes  on  the  land  up  to 
the  fence.  In  the  complaint,  and  in  the  findings,  in  addi- 
tion to  the  description  by  called  distances,  the  plaintiff's  lot 
was  described  as  lot  No.  13,  in  block  No.  1,  etc.,  and  the 
plaintiff  testified  without  objection  that  he  had  been  in  pos- 
session and  had  paid  all  taxes  on  the  lot  occupied  by  him 
up  to  the  division  fence. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  ap[)eal,  was  denied 
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by  the  supreme  court  on  July  21,  1919,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— With  relation  to  what  is  said  in  the  opin- 
ion SB  to  the  consideration  of  the  bill  of  exceptions,  it  is 
sufficient  to  say  that  it  is  conceded  that  no  appeal  was  taken 
by  respondent  from  the  order  relieving  the  appellants  from 
any  possible  effect  of  their  failure  to  engross  the  bill  within 
the  time  prescribed.  The  order  certainly  was  not  void,  and 
is  conclusive  on  this  appeal.  (See  Ryer  v.  Rio  Land  dk 
Imp,  Co.,  147  Cal.  462.)  We  express  no  view  as  to  the 
correctness  of  what  is  said  in  the  opinion  on  this  subject. 

The  petition  for  hearing  in  this  court  is  denied. 

All  the  Justices  concurred,  except  Melvin,  J.,  and 
Olney,  J.,  who  were  absent. 


[CSt.    No,    2777.    Rrst    Appellate   District,   Division   Two.— May   23, 

1919.] 

JACOB     WING,     Appellant,     v.     WESTERN     PACIFIC 
RAILROAD  COMPANY  (a  Corporation),  Respondent. 

[1]  Nbolioencb — ^Bailboad  Teack  as  Sign  op  Dangeb^Dutt  op  Per- 
son Aboxtt  to  Gsoss — Failusb  to  Exercise  Necessary  Precau- 
tions.— A  railroad  track  is  in  itself  a  sign  of  danger,  and  peisons 
eroflsing  it  are  charged  with  the  dutj  to  look  and  listen.  The 
failure  to  take  the  required  precautions  before  crossing  a  track 
which  is  being  used  as  a  means  for  the  passage  of  trains  is  "the 
omission  to  do  something  which  a  reasonable  man  guided  upon 
those  considerations  which  ordinarily  regulate  the  conduct  of 
human  affairs  would  do,"  and  is,  therefore,  negligence  as  a  matter 
of    law. 

[2]  Id. — Track  in  Courss  of  Construction — Lesser  Degree  op  Carr 
Required. — In  crossing  a  track  which  is  in  the  process  of  con- 
struction and  upon  which  no  trains  are  being  operated,  except  for 
eonstruction    purposes,    as    great    a    degree    of    watchfulness    for 
^^— ^^^^^— — ^— ^^■^^— ^—^■^■-^^— ■^^"■^^^— ^■™^^"^— ^^^— — ~^""^— ^— — ^^^^— ^^^^-^— i^^^^-^— — ^^^^— ^^— ^— •— •IB 
1.  Failure  to  stop,  look  and  listen  at  railroad  crossing  as  negli- 
gence per  86,  note,    1  A.  Ii.  Bi.  203. 

1.  Presence  of  electric  bell  or  similar  device  at  railroad  crossing 
as  ex** using  traveler  from  duty  to  look  and  listen,  note,  Ann,  Cai. 
1918D,  388. 
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danger   from   passing  trains   is   not   required   as   when   crossing  a 
completed  track  in  fuU  operation. 

[S]  Id. — Contributory  Neoligbnob  op  Plaintipp — Neolioenoe  op  De- 
pendant Immaterial. — In  an  action  for  damages  for  personal 
injuries,  the  eontribatory  negligence  of  the  plaintiff  is  to  be  dor 
termined  without  reference  to  any  negligence  of  the  defendant. 

[4]  Id. — Action  por  Damages  for  Personal  Injuries — Failure  to 
Look  por  Danger  —  Contributory  Negligence  —  Question  op 
Fact. — In  this  action  for  damages  for  personal  injuries  received 
bj  the  plaintiff  while  crossing  a  spur-track,  which  was  in  course 
of  construction,  from  the  backing  upon  him  of  a  gondola-car,  he 
having  looked  for  danger  when  crossing  the  main  tracks,  but,  hav- 
ing considered  all  danger  was  passed  when  such  main  tracks  had 
been  crossed,  took  no  more  notice,  the  question  whether  his 
failure  to  exercise  such  precautions  constituted  contributory  negli- 
gence was  one  of  fact  to  be  determined  by  the  jury. 

[5 J  Id. — Province  op  Jury  and  of  Court. — A  plaintiff's  contributory 
negligence  is  ordinarily  a  question  of  fact  for  the  jury,  to  be 
decided  by  it  from  the  circumstances  of  each  particular  case.  A 
court  is  enabled  to  say,  as  a  matter  of  law,  that  negligence  has 
been  shown  only  when  reasonable  minds  might  not  draw  different 
eonduflions   from  the  facts  presented, 

APPEAL  from  a  judgment  of  nonsuit  of  the  Superior 
Court  of  Alameda  County.  William  S.  Wells,  Judge.  Re- 
versed. 

M.  H.  Wascerwitz  and  G.  C.  Ringolsky  for  Appellant 

Snook  &  Church  and  Guy  V.  Shoup  for  Respondent. 

HAVEN,  J. — Plaintiflf  appeals  from  a  judgment  of  non- 
suit rendered  against  him  in  an  action  to  recover  damages 
for  personal  injuries.  In  granting  defendant's  motion  for 
a  nonsuit,  the  learned  judge  of  the  trial  court  stated  the  rea- 
sons therefor  in  the  following  language:  **The  motion  for 
a  nonsuit  has  been  made  in  this  cajse  on  the  ground  of  con- 
tributory negligence  of  the  plaintiff,  and  this  motion,  in 
the  court's  judgment,  must  be  granted.  There  is  no  ques- 
tion in  my  mind  that  the  plaintiff  was  grossly  negligent  in 
his  actions  that  night.    His  testimony  shows  that  he  came 

4.  Duty  to  stop,  look  and  listen  after  entering  upon  first  track, 
note,  17  li.  R.  A.    (N.  S.)    505. 

5.  Withdrawal  of  unreasonable  testimony  as  to  looking  or  listening 
for  train  from  consideration  of  jury,  note,  Ann.  Om.  1917B,  477. 


May,  1919.]     Wing  v.  Westeen  PAcinc  R.  R.  Co.         253 

down  from  the  synagogue,  went  straight  down  Harrison 
Street,  leaving  two  streets  in  which  he  had  a  clear  right  of 
way;  that  he  crossed  these  railroad  tracks  and  went  into  a 
place  of  danger;  that  he  saw,  as  he  turned  into  Third 
Street,  this  car  standing  on  the  track  in  front  of  his  house, 
nearly  six  hundred  feet  away;  that  he  walked  then  seventy- 
five  to  one  hundred  feet,  and  then  crossed  the  spur-track, 
and  that  he  either  did  not  look  or  he  walked  directly  into 
the  car  that  was  coming,  looking  directly  at  it,  and  there 
can  be  no  recovery  in  a  case  of  that  kind.  The  court  finds, 
as  a  question  of  law,  that  there  was  contributory  negligence, 
and  the  motion  for  nonsuit  will  be  granted,** 

Appellant  contends  that  the  question  of  his  contributory 
negligence  should  have  been  left  to  the  jury.  Between  6  and 
6:30  o'clock  in  the  evening  of  October  7,  1917,  plaintiff,  who 
was  then  seventy-one  years  of  age,  was  walking  toward  his 
home  in  the  city  of  Oakland.  He  proceeded  upon  Harrison 
Street  to  its  intersection  with  Third  Street,  where  he 
crossed  the  two  main  tracks  of  the  railroad  owned  and  oper- 
ated by  the  defendant,  and,  after  turning  easterly  toward 
Alice  Street,  partially  crossed  a  spur-track,  then  in  course 
of  constiniction,  when  he  was  struck  by  a  car  operated  by 
the  defendant  and  seriously  injured.  The  spur-track  left 
the  main  track  at  Alice  Street,  curved  southwesterly  toward 
the  sidewalk  on  the  south  side  of  Third  Street,  and  finally 
straightened  out  and  ran  upon  the  sidewalk  in  front  of  a 
building,  the  easterly  end  of  which  was  seventy-five  or  one 
hundred  feet  east  of  Harrison  Street.  The  ties  and  rails 
of  the  spur-track  had  been  laid  during  the  two  or  three 
weeks  prior  to  the  time  of  the  accident,  but  the  track  was 
not  ballasted,  the  gravel  for  that  purpose  lying  in  piles 
alongside  of  the  track.  The  car  which  struck  the  plaintiff 
was  loaded  with  ties  and  was  being  backed  from  the  main 
track  to  the  spur-track  by  an  engine  attached  to  the  end  of 
the  car  away  from  plaintiff.  Plaintiff  resided  upon  the 
south  side  of  Third  Street,  between  Alice  and  Jackson 
Streets.  He  testified  that  it  had  been  his  custom  for  many 
years,  when  going  to  and  from  his  home  to  his  place  of 
business,  to  proceed  along  Harrison  Street  to  the  south  side 
of  Third  Street  and  then  turn  down  Third  Street;  that  he 
had  been  crossing  the  two  main-line  tracks  since  they  were 
laid,  nine  years  previous  to  the  accident;  that  on  the  eve- 
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ning  of  the  accident,  he  turned  east  toward  Alice  Strc:^t 
after  crossing  the  main  tracks  and,  because  of  the  uncom- 
pleted condition  of  the  spur-track,  walked  in  the  space  be- 
tween it  and  the  main  tracks  until  he  reached  the  point 
where  the  spur-track  left  the  sidewalk  at  the  easterly  end 
of  the  building  above  referred  to,  at  which  point  he  at- 
tempted to  cross  the  spur-track  to  the  sidewalk;  that,  when 
crossing  the  main  tracks  at  Third  and  Harrison  Streets,  he 
saw  a  train  standing  on  one  of  them  between  Alice  and 
Jackson  Streets,  about  opposite  his  home;  that  he  did  net 
see  the  engine;  that  although  there  was  suflScient  light  to 
see  the  train,  at  a  distance  of  less  than  two  blocks,  it  was 
too  dark  to  tell  what  kind  of  a  train  it  was.  Plaintiff  was 
thoroughly  familiar  with  the  location.  He  knew  that  the 
spur-track  was  unfinished  and  that  no  cars  had  been  run- 
ning upon  it  when  he  crassed  it  two  or  three  days  prior  to 
the  accident.  A  photogi'aph  of  the  scene  of  the  accident 
was  introduced  in  evidence  and  is  contained  in  the  record. 
From  an  inspection  of  this  exhibit  it  is  apparent  that  it 
was  necessary  for  plaintiflf  to  walk  over  the  gravel  which 
had  been  piled  along  the  track  for  the  purpose  of  ballasting 
before  stepping  upon  the  track,  and  that  his  attention  would 
necessarily  be  centered  upon  his  footsteps.  Plaintiff  had 
just  reached  the  second  rail  of  this  unfinished  track  when  a 
gondola-car,  loaded  with  ties,  was  backed  upon  the  spur- 
track  and  struck  him.  He  testified  that  his  sight  and  hear- 
ing were  very  good,  but  that  he  neither  heard  any  noise 
nor  saw  any  lights  or  men  with  lighted  lanterns.  The  evi- 
dence also  showed  that  there  were  no  lighted  lanterns  along 
the  track  where  the  gravel  was  piled;  that  there  was  a  light 
on  the  front  of  the  engine,  which  was  pointed  away  from 
plaintiff,  but  that  plaintiflf  saw  no  light  on  the  car.  Plain- 
tiflf was  the  only  witness  who  testified  to  the  facts  of  the 
accident.  His  description  of  the  accident  was  as  follows: 
'*I  was  crossing  one-half  the  new  track,  the  other  half  I  see 
nothing.  I  start  in  to  cross.  There  was  no  light,  and 
afterwards  come  the  car,  and  the  car  gave  me  a  push,  and 
I  fell  down  and  broke  my  leg,  and  after  I  take  hold  the  leg 
with  my  left  hand  it  cut  my  hand  off,  because  I  am  left- 
handed.  I  don't  hear  nothing,  and  I  see  nothing.  Q.  Did 
you  look  to  see  anything?  A.  Of  course,  I  look  around 
when  I  got  to  cross  that  track.    I  look  around  to  see  any. 
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thing  is  in  my  way,  and  I  don't  see  nothing.  Q.  Did  you 
see  a  train?  A.  I  didn't  see  no  train.  I  see  the  train  in 
the  middle  track,  and  I  was  over  this  track.  Q.  Where  did 
you  see  the  train?  A.  On  the  main  track,  in  the  middle  of 
the  street,  and  this  I  passed."  In  reply  to  a  question 
whether  he  saw  a  car  on  the  main  track  between  Alice 
and  Harrison  Streets,  he  said:  ''I  tell  you  I  didn't 
take  no  notice  to  look  back.  I  look  only  in  front.  I  don't 
see  nothing  because  I  don't  look  around  because  I  was  to 
the  track  past."  Questioned  as  to  which  main  track  the 
train  which  he  saw  was  on  he  said:  ''That  I  can't  tell  you. 
I  take  care  of  myself,  not  for  the  track,  because  I  see  I  pass 
through  the  two  tracks.  I  didn't  take  no  more  notice." 
He  testified  in  answer  to  a  question  regarding  where  he  had 
crossed  the  tracks  on  an  occasion  two  or  three  days  previous 
to  the  accident:  '*I  crossed  anywheres.  I  always  taken  care 
by  the  main  tracks;  I  crossed  on  the  main  tracks,  and  this 
track  wasn't  working,  no  cars  going  there  or  nothing  at  all. 
It  waa  laying  nothing  but  the  rails." 

If  plaintiff  had  been  injured  by  a  train  or  car  running 
on  either  of  the  main  tracks  of  the  defendant's  railroad,  we 
should  have  no  hesitancy  in  agreeing  with  the  views  of  the 
learned  judge  of  the  trial  court  as  expressed  in  his  order 
granting  the  motion  for  a  nonsuit.  The  condition  of  the 
spur-track,  as  disclosed  by  the  evidence  above  referred  to, 
presents  a  very  different  question.  [1]  A  railroad  track 
is  in  itself  a  sign  of  danger.  Persons  crossing  it  are 
charged  with  the  duty  to  look  and  listen,  because  they  are 
presumed  to  know  that  the  track  exists  as  a  means  for  the 
passage  of  trains  which  may  inflict  injuries.  The  failure 
to  take  the  required  precautions  before  crossing  a  track 
which  is  being  used  for  such  purposes  is  ''the  omission  to 
do  something  which  a  reasonable  man  guided  upon  those 
considerations  which  ordinarily  regulate  the  conduct  of 
human  affairs  would  do,"  and  is,  therefore,  negligence  as 
a  matter  of  law.  [2]  It  is  manifest,  however,  that  a  rea- 
sonable man,  guided  by  the  considerations  above  referred 
to,  would  not  feel  called  upon  to  exercise  as  great  a  degree 
of  watchfulness  for  danger  from  passing  trains  in  crossing 
a  track,  which  he  knew  was  in  the  process  of  construction 
and  upon  which  no  trains  had  been  operated  except  for 
construction  purposes,  as  when  crossing  a  completed  track 
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in  full  operation.  The  gravel  piled  beside  the  track  was  a 
sign  of  the  danger  of  falling  into  the  unfilled  excavation, 
rather  than  a  sign  of  the  possibility  of  approaching  trains. 
If  plaintiff  had  concentrated  his  attention  upon  the  train 
which  he  had  observed  in  the  next  block,  and  thus  stumbled 
over  the  gravel  pile  into  the  ditch,  it  might  well  have  been 
claimed  that  he  had  been  guilty  of  negligence  in  so  doing. 

[3]  The  contributory  negligence  of  plaintiff  is  to  be  de- 
termined without  reference  to  any  negligence  of  the  defend- 
ant. {Hutson  V.  Southern  Calif omia  Ry.  Co,,  150  Cal.  701, 
703,  [89  Pac.  1093].)  While,  therefore,  the  negligent 
maintenance  of  the  spur-track  or  negligent  operation  of  the 
train  which  caused  plaintiff's  injuries  cannot  be  relied  upon 
as  absolving  plaintiff  from  the  duty  of  exercising  the  usual 
precautions  required  of  a  reasonable  man  under  the  circum- 
stances, all  the  facts  disclosed  by  plaintiff's  evidence  are 
material  in  determining  the  nature  of  the  danger  to  which 
it  is  claimed  plaintiff  negligently  exposed  himself.  (An- 
tonian  v.  Southern  Pacific  Co.,  9  Cal.  App.  718,  728,  [100 
Pac.  877].)  These  facts  were:  The  existence  of  an  un- 
completed track;  knowledge  by  plaintiff  of  the  fact  that 
such  track  was  in  process  of  construction;  want  of  knowl- 
edge on  his  part  of  any  use  of  such  track  for  transporta- 
tion purposes;  the  existence  of  the  gravel  pile,  which  neces- 
sarily diverted  and  commanded  his  attention;  exercise  of 
care  in  crossing  the  main  tracks  upon  which  he  had  been 
accustomed  to  note  the  passage  of  trains ;  relaxation  of  such 
care  after  he  had  passed  such  tracks;  and  injury  inflicted 
by  a  construction  car  being  backed  upon  the  spur-track, 
upon  which  plaintiff  saw  no  lights  or  employee  of  the  de- 
fendant on  what  became  the  front  of  the  train  by  reason 
of  its  method  of  operation. 

[4]  The  reasonable  construction  of  plaintiff's  entire 
testimony  is  that,  while  he  looked  for  danger  when  crossing 
the  main  tracks  and  saw  the  car  standing  on  the  main 
tracks  about  six  hundred  feet  from  the  crossing,  he,  never- 
theless, considered  all  danger  was  passed  when  the  main 
tracks  had  been  crossed,  and  took  no  more  notice.  '*!  take 
care  of  myself,  not  for  the  track,  because  I  see  I  pass 
through  the  two  tracks.  I  didn't  take  no  more  notice."  In 
other  words,  he  neither  recrarded  the  spur-track  in  its  then 
condition   as   a  sign   of   danger   nor   took    the   precautious 
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t?hich  the  law  would  have  required  of  him  if  it  had  been 
such.  Did  his  failure  to  do  so  constitute  contributory 
negligence  as  a  matter  of  law,  or  was  that  a  question  of 
fact  to  be  determined  by  the  jury?  In  our  opinion,  it  was 
the  latter. 

[6]  Plaintiff's  contributory  negligence  is  ordinarily  a 
question  of  fact  for  the  jury,  to  be  decided  by  it  from  the 
circumstances  of  each  particular  case.  It  is  very  rare  that 
the  court  is  enabled  to  say,  as  a  matter  of  law,  that  negli- 
gence has  been  shown,  and  only  when  reasonable  minds 
might  not  draw  different  conclusions  from  the  facts  pre- 
sented. (Seller  v.  Market  Street  By.  Co.,  139  Cal.  268,  271, 
[72  Pac.  1006].)  In  the  case  of  Zibbell  v.  Southern  Pac. 
Co.,  160  Cal.  237,  240,  [116  Pac.  513,  515],  the  facts  of 
which  were  somewhat  similar  to  those  of  the  instant  case,  the 
supreme  court  said  that  contributory  negligence  **is  a  ques- 
tion of  law  only  when  the  evidence  is  of  such  a  character 
that  it  will  support  no  other  legitimate  inference  than  that 
in  the  one  case  the  plaintiff  was  guilty  of  contributory  negli- 
gence. .  •  .  But  even  in  such  cases,  while  the  question  is 
said  and  properly  said,  to  be  one  of  law,  it  is  never  a  ques- 
tion of  pure  law.  The  real  decision  of  the  question  by  the 
court  is  a  decision  of  fact.  When  the  evidence  is  such  that 
the  court  is  impelled  to  say  that  it  is  not  in  conflict  on  the 
facts,  and  that  from  these  facts  reasonable  men  can  draw 
but  one  inference,  and  that  an  inference  pointing  unerringly 
to  the  negligence  of  the  plaintiff  contributing  to  his  own  in- 
jury, then,  and  only  then,  does  the  law  step  in  and  forbid 
plaintiff  a  recovery.  .  .  .  Even  where  the  facts  are  un- 
disputed, if  reasonable  minds  might  draw  different  conclu- 
sions  upon  the  question  of  negligence,  the  question  is  one  of 
fact  for  the  jury." 

In  this  case  the  condition  of  the  spur-track,  with  its  con- 
tiguous gravel  piles,  plaintiff's  knowledge  thereof,  and  the 
fact  that  the  car  which  struck  him  was  being  backed  upon 
the  track  without  lights  or  warning,  are  elements  which 
might  cause  reasonable  minds  to  differ  as  to  plaintiff's 
negligence.  In  Shearman  &  Redfield  on  Negligence,  section 
476,  it  is  said  that  the  failure  to  look  and  listen  becomes 
negligence  as  a  matter  of  law  only  "where  there  are  no  ex- 
cusing circumstances,  as  where  ...  he  is  misled  by  appear- 

41  Cal.  Apy.— 17 


nrz 


58        Wing  v.  Western  Pacific  R.  R.  Co.     [41  Cal.  App. 

anccs  or  conditions  that  would  have  deceived  a  person  of 
ordinary  prudence."  The  same  authors,  in  section  471, 
refer  to  the  peculiarly  dangerous  character  of  trains  run- 
ning backward,  and  state:  '*The  rationale  of  the  rule  re- 
quiring special  precautions  in  backing  trains  over  crossings 
or  other  places  where  persons  are  likely  to  be  is  in  the  in- 
creased danger  to  which  they  are  subjected."  In  the  cases 
of  Klotz  V.  Winona  St.  P.  R.  Co.,  68  Minn.  341,  [71  N.  W. 
257],  and  White  v.  SautJiem  Pacific  Co,,  122  Cal.  305,  [54 
Pac.  956],  the  injuries  were  inflicted  by  trains  running 
backward,  and  the  question  of  the  contributory  negligence 
of  the  persons  injured  was  held  to  be  one  for  the  jury.  In 
so  determining,  the  court  in  each  instance  referred  to  the 
running  of  the  train  backward  as  a  circumstance  tending 
to  rebut  the  charge  of  plaintiflE's  negligence.  In  the  latter 
case  plaintiff  was  injured  by  a  freight  train  backing  into 
him.  He  looked  and  listened,  but  neither  saw  nor  heard 
the  train.  The  court  said:  **The  ringing  of  a  bell,  or  the 
blowing  of  a  whistle,  upon  a  train  that  is  traveling  back- 
ward, is  calculated  to  deceive  a  traveler  upon  the  highway. 
The  distance  of  the  alarm  from  the  real  point  of  danger 
well  serves  the  purpose  of  lulling  the  traveler  into  a  false 
sense  of  security.  .  .  .  His  view  toward  the  south  was  ob- 
structed, but  if  a  train  with  an  engine  at  its  head  had  been 
coming  from  that  direction,  he  would  have  seen  at  least  the 
smokestack  of  the  engine.  .  .  .  Upon  these  facts  the  case 
was  one  eminently  proper  to  go  to  the  jury.  As  a  matter 
of  law,  we  cannot  say  this  evidence  discloses  contributory 
negligence  upon  the  part  of  the  person  injured." 

In  the  Minnesota  case  above  cited  the  concurrence  of  one 
of  the  justices  is  placed  upon  grounds  which  are  peculiarly 
apposite  to  the  facts  disclosed  by  this  record.  It  is  there 
said:  ''I  concur  on  the  ground  that  it  is  not,  as  a  question 
of  law,  negligence  to  fail  to  look  or  listen  before  attempting 
to  cross  such  a  spur-track,  leading  to  a  private  industry, 
and  used  only  two  or  three  times  a  day  by  a  switching  train 
which  runs  slowly,  such  track  bein^  used  only  for  the  pur- 
pose of  making  connections  with  siiL'h  private  industry;  that 
it  was  a  question  of  fact  for  the  jury  whether  or  not  plain- 
tiff's intestate  was  guilty  of  noirliu:enee  in  failing  to  lo^.k 
and  listen  before  attempting:  to  croja  thi^  spur-track.** 
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The  conclusion  here  reached  finds  further  support  in  the 
case  of  Southern  Pacific  Co.  v.  Uarada,  109  Fed.  379,  381, 
[48  C.  C.  A.  423]. 

The  judgment  is  reversed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  21,  1919. 

Angellotti,  C.  J.,  Shaw,  J.,  Lawlor,  J.,  and  Wilbur,  J., 
concurred. 

Lennon,  J.,  did  not  vote;  Melvin,  J.,  and  Olney,  J.,  were 

absent 
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GEORGE    BAMBRIDGE,    Appellant,    v.    DOUGLAS    B. 

CRANE,  etc..  Respondent. 

[1]  Action  fob  Damages  —  Negligent  Woeding  of  Cablegram  — 
BuBDEN  OF  P^ioOF. — In  an  action  for  damages  claimed  to  have  be^ 
suffered  by  the  plaintiff  from  the  negligent  wording  of  a  cable- 
gram, by  reason  of  which  he  made  certain  purchase  of  copra 
which  he  was  compelled  to  sell  at  a  loss,  the  burden  of  establish- 
ing that  the  cablegram  was  so  negligently  worded  aa  to  mislead 
him   is  upon   the  plaintiff. 

[2]  Id. — Interpretation  of  Cablegr.vm. — In  arriving  at  the  informa- 
tion sought  to  be  conveyed  by  a  cablegram,  the  message  should  be 
read  as  a  whole  and  in  the  light  of  the  relations  of  the  parties 
and  the  circum:  tanccs  surrounding  the  transaction. 

[3 J  Id. — Case  at  Bar — Proof  of  Negligence. — In  this  action  for 
damages  claimed  to  have  been  suffered  by  the  plaintiff  from  the 
negligent  wording  of  a  cablegram  sent  by  defendant,  the  proof 
failed  to  establish  negligence  on  the  part  of  the  defendant  in  the 
dispatch  of  the  message,  but  rather  showed  that  the  negligence, 
if  any,  was  upon  the  part  of  the  plaintiff  in  construiog  the 
me&s&ge  as  he  did. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Troutt, 
Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  A.  Bergerot  and  A.  P.  Dessouslavy  for  Appellant. 

Goodfellow,  Eells,  Moore  &  Orrick  for  Respondent. 

RICHARDS,  J.— Plaintiff  brought  this  action  against  the 
defendant  for  the  purpose  of  recovering  from  him  the  sum 
of  $1,691.35,  the  amount  of  damages  claimed  to  have  been 
suffered  by  him  through  the  negligence  of  defendant,  con- 
sisting in  the  dispatch  of  a  cablegram  to  plaintiff  by  reason 
of  which  he  made  certain  purchase  of  copra  for  shipment 
to  San  Francisco  and  which  he  was  compelled  to  sell  at  a 
loss. 

The  court  gave  judgment  in  favor  of  the  defendant  and 
the  plaintiff  appeals. 

The  essential  facts  upon  which  the  controversy  depends 
are  uncontradicted,  and  may  be  stated  as  follows:  The 
plaintiff  is  a  merchant  of  Tahiti  dealing  in  copra  and  other 
articles,  and  the  defendant  is  a  commission  merchant  of  San 
Francisco.  The  business  relations  of  the  parties  were  ini- 
tiated by  a  letter  from  plaintiff  to  defendant,  dated  Novem- 
ber 18,  1915,  in  which  the  defendant  was  invited  to  com- 
municate to  the  plaintiff  the  terms  upon  which  buisiness 
could  be  carried  on  between  them,  including  the  sale  on 
commission  by  defendant  of  shipments  of  copra  to  be  made 
by  plaintiff.  This  letter  was  replied  to  by  letter  of  Decem- 
ber 8,  1915,  in  which  the  defendant  stated  the  terms  and 
conditions  upon  which  he  would  engage  in  the  business  in- 
dicated. In  this  letter  the  defendant  wrote:  "We  will  by 
all  steamers  keep  you  advised  of  the  current  rate  for  this 
article  [copra].  ...  If  you  have  anything  to  offer  you  can 
send  us  a  wireless  by  means  of  the  steamer,  and  we  can 
offer  you  a  price  providing  you  will  name  a  definite  quan- 
tity with  date  of  shipment."  Thereafter  several  shipments 
were  made  and  sold  and  the  pro'ieeds  duly  accounted  for, 
the  business  being  done  principally  by  correspondence.  In 
the  course  of  this  correspondence  pWintiff  requested  defend- 
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ant  to  keep  him  informed  of  the  price  at  which  his  ship- 
ments of  copra  were  disposed  of,  and  also  of  the  market 
price  at  San  Francisco  of  that  article.  Thus  in  one  of  his 
letters  plaintiff  writes:  **Soon  as  you  will  sell  the  copra 
please  send  me  a  message  via  Awanui  to  Papeete  as  we  have 
a  receiving  wireless  station,  and  to  let  me  know  the  rate 
per  pound,  as  I  will  always  be  buying  some  more  to  pre- 
pare another  next  shipment.  .  .  .  You  will  not  forget  to 
send  me  a  cable  every  time  that  the  rate  of  copra  will 
change  in  order  for  me  to  buy  accordingly."  Jn  reply  to 
this  letter  the  defendant  wrote:  ** Regarding  your  j-equest 
for  information,  we  have  to-day  sent  you  the  following 
cablegram:  *  Copra  Maitai  five  half  cents  Frisco,*  and  we 
trust  that  same  will  be  entirely  intelligible  to  you.  It 
means  that  we  have  sold  your  copra  per  S.  S.  'Maitai'  at 
5y2  cents  per  pound  delivered  ol  wharf  San  Francisco. 
We  have  taken  the  matter  up  of  further  cables  with  your 
brother,  and  he  is  writing  you  in  the  premises.  For  your 
information  we  would  say  that  we  think  your  request  is  a 
very  unusual  one  and  one  which  will  mean  a  great  expense 
to  you  as  the  price  of  copra  is  changing  daily.  Rest  assured 
that  we  will  keep  you  advised  of  material  changes  in  the 
market." 

On  January  14,  1916,  plaintiff  wrote  to  defendant  as  fol- 
lows: **  ...  I  have  received  your  cable  of  the  7th  inst. 
saying  that  'Copra  Maitai  5^^  cents,*  for  which  I  thank 
you.  You  will  not  forget  to  send  another  cable  when  this 
lot  will  be  sold  [referring  to  a  shipment  of  which  defend- 
ant was  then  being  advised]  and  to  notify  me  every  time 
that  change  of  rate  will  occur." 

On  February  2d  the  defendant,  having  sold  a  shipment 
of  copra  by  steamship  "Moana"  at  the  rate  of  six  cents 
per  pound,  wrote  plaintiff:  **We  have  sold  same  at  the 
high  price  of  six  cents  per  pound,  and  on  the  31st  ult.  we 
sent  you  the  following  cablegram :  *  Copra  Moana  six.'  " 

On  February  18th  the  plaintiff  wrote  to  defendant: 
"...  You  will  receive  by  bearer  747  bags  (21,566  kg.)  of 
copra  for  which  I  will  call  your  usual  attention.  Please 
send  me  a  cablegram  as  usual.  Your  wireless  message 
'Copra  Moana  six*  has  not  been  received.  ..." 

In  a  letter  of  March  11th  the  plaintiff  advised  defendant 
of  another  shipment  of  copra,  and  in  that  letter  said:  '*! 
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am  sending  to  different  fruit  dealers  some  alligator  pears, 
and  as  you  will  send  me  a  cable  for  the  copra  as  usual  I 
will  instruct  my  brother  to  see  you  for  to  add  on  your 
cable  the  approximate  net  proceeds  obtained  per  case  of 
fruit.  For  example  'pear  six'  will  mean  that  pears  have 
been  sold  at  about  six  dollars  a  case." 

On  April  26th  defendant  wrote  plaintiff  as  follows: 
**  ...  On  March  29th  we  cabled  you  as  follows:  *  Pears 
six  copra  Republic  Moana  six  one-half  .  .  .  We  trust  to 
receive  shipment  of  copra  from  you  by  next  steamer.  This 
article  is  quoted  to-day  in  this  market  at  6^^  cents  per 
pound." 

On  May  8th  the  plaintiff  wrote  to  defendant:  "  ...  I 
note  that  you  have  sold  my  two  shipments  of  S.  S.  Re- 
public and  Moana  at  6^  cents  per  pound,  which  I  consider 
rather  low,  as  news  has  arrived  here  by  the  same  steamer 
saying  that  Moana  copra  has  been  sold  for  seven  cents. 
.  .  .  Please  at  all  times  inform  me  of  the  prospects  of 
copra  in  order  for  me  to  be  kept  in  the  track.  I  do  not 
mean  to  send  me  cable  often,  but  from  time  to  time  and 
also  write  me  fully." 

On  May  24th  defendant  wrote  plaintiff:  "...  We  will 
follow  your  instructions  as  to  keeping  you  advised  both  by 
mail  and  cable  of  the  conditions  here.  We  have  to-day  sent 
you  the  following  cablegram:  'Moana  seven  cents,'  from 
which  you  will  understand  that  we  have  sold  this  cargo  at 
seven  cents  per  pound." 

On  June  3d  plaintiff  wrote  defendant:  **In  order  to  save 
cable  expense  regarding  the  insurance  of  copra  can  you 
arrange  with  some  insurance  house  in  advance  to  pay  the 
insurance  at  the  arrival  of  the  copra  in  San  Francisco  ,  .  .*' 

On  June  20th  the  defendant  sent  the  following  cablegram 
to  the  plaintiff:  **Maitai  six  one  half  sold  yours  to  arrive 
six  three-quarters." 

On  June  3d  plaintiff  wrote  to  defendant:  **  ...  I  am 
shipping  you  by  bearer  1330  small  and  147  large  bags, 
representing  about  52  tons  of  copra  ...  A  wireless  mes- 
sage as  usual  will  be  appreciated." 

It  is  the  cable^^ram  of  June  20th,  reading,  **Maitai  six 
one-half  sold  yours  to  arrive  six  three-quarters,"  about 
which  this  controversy  revolves,  the  plaintiff  contending 
that  he  could  only  understand  it  to  mean  that  the  plain- 
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tiflP  had  sold  defendant's  shipment  per  steamship  **Maitai" 
at  six  and  one-half  eents  per  pound,  and  that  he  had  sold 
the  next  shipment  that  plaintiff  would  make  (although  the 
defendant  had  not  been  advised  of  any)  at  six  and  three- 
quarters  cents  per  pound,  and  that,  accordingly,  after  its 
receipt  he  purchased  for  shipment  to  San  Francisco  a  quan- 
tity of  copra  at  prices  which  would  have  netted  him  a  profit 
if  sold  in  San  Francisco  at  six  and  three-quarters  cents  per 
pound,  but  from  which  he  suffered  a  loss  upon  its  sale  at 
five  and  three-quarters  cents.  On  the  other  hand,  the  in- 
formation intended  by  the  defendant  to  be  conveyed  to  the 
plaintiff  was  that  the  general  price  for  copra  arriving  at 
(he  port  of  San  Francisco  on  the  steamship  **Maitai"  was 
lix  and  one-half  cents  a  pound,  whereas  he  had  sold 
ine  plaintiff's  copra  shipped  on  that  vessel  to  arrive  at  six 
Aod  three-quarters. 

[1]  The  burden  of  establishing  that  this  cablegram  was 
ho  negligently  worded  as  to  mislead  him  was  upon  the 
plaintiff;  and  we  are  clearly  of  the  opinion  that  the  con* 
\;iusion  of  the  trial  court  that  he  had  not  sustained  this 
burden  is  correct.  The  parties  were  agreed  that  the  ex- 
pense of  cabling  made  it  advisable,  and  even  necessary 
«rhen  using  this  means  of  communication,  to  be  very  sparing 
of  words.  The  practice  thus  adopted,  however,  tended,  of 
course,  to  render  such  communications  ambiguous,  which,  in 
turn,  necessitated  caution  in  arriving  at  their  meaning. 
The  main  argument  of  the  appellant  to  establish  the  de- 
fendant's negligence  in  employing  the  language  of  the 
cablegram  of  June  20th  in  order  to  convey  to  the  plaintiff 
the  information  that  the  general  price  of  copra  arriving  on 
the  **Maitai"  was  six  and  one-half  cents,  and  that  the 
plaintiff's  lot  to  arrive  thereon  had  been  sold  before  ar- 
rival at  six  and  three-quarters  cents,  is  that  in  previous 
cablegrams  the  name  of  a  vessel  followed  by  a  price  had  been 
used  to  convey  the  information  that  the  plaintiff's  shipment 
by  that  steamer  had  been  sold  for  the  price  named;  that, 
accordingly,  he  could  only  understand  the  first  part  of  the  mes- 
sage of  June  20th,  **Maitai  six  and  one-half  cents,"  to  mean 
that  his  shipment  on  that  vessel  had  been  sold  by  defendant  for 
six  and  one-half  cents,  and  that  having  thus  interpreted  the 
fiist  part  of  the  missasre  he  was  naturally  led  to  believe  that 
the  remaining  pai't,  to  wit,  ''sold  yours  to  arrive  six  and 
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three-quarters,"  was  that  defendant  had  sold  plaintiff's  next 
shipment  at  six  and  three-quartei*s.  But  it  appears  to  us, 
considering  all  the  circumstances  of  the  case,  that  the  cable- 
gram was  plainly  susceptible  of  the  meaning  that  the  de* 
fendant  intended  it  to  convey  and  which  it  very  aptly  does 
convey.  [2]  The  message  should  be  read  as  a  whole  and 
in  the  light  of  the  relations  of  the  parties  and  the  circum- 
stances surrounding  the  transaction.  The  plaintiff  had  re- 
quested the  defendant  to  supply  him  not  only  with  informa- 
tion as  to  the  price  at  which  his  particular  shipments  were 
sold,  but  also  the  market  price  generally.  He  had  also  re- 
cently complained  to  the  defendant  that  a  shipment  made 
by  him  per  steamship  **Moana*'  had  been  sold  at  six  and 
one-half  cents,  while  the  general  price  of  copra  by  that 
steamer  was  seven;  a  third  fact  rendering  the  meaning 
attributed  by  the  plaintiff  to  the  cablegram  extremely  im- 
probable was  that  the  defendant  had  never  yet  sold  for  the 
plaintiff  a  shipment  of  copra  before  he  had  been  advised  of 
its  quantity  and  the  vessel  by  which  it  was  made;  and, 
moreover,  the  defendant  in  his  first  letter  to  plaintiff  at  the 
inception  of  their  business  relations  had  stated:  '*If  you 
have  anything  to  offer  you  can  send  us  a  wireless  by  means 
of  the  steamer,  and  we  can  offer  you  a  price  providing  you 
will  name  a  definite  quantity  with  date  of  shipment."  The 
shipment  by  steamship  **Maitai"  was  the  last  one  of  which 
defendant  had  been  advised  at  the  time  of  the  dispatch  of 
his  cable  message.  These  considerations  all  tended  to  nega- 
tive the  meaning  attributed  by  the  plaintiff  to  the  message, 
as  do  also  certain  words  of  the  message  itself.  Thus  the 
words  '*sold  yours  to  arrive"  are  plainly  antithetical  to  the 
previous  words.  If,  in  fact,  the  message  meant  that  the 
plaintiff's  copra  shipped  by  the  **Maitai"  had  been  sold  by 
the  defendant  for  six  cents  per  pound,  and  the  shipment  to 
be  made  by  the  following  vessel  at  six  and  three-quarters, 
the  words  ''sold  yours"  were  entirely  superfluous,  and 
superfluity  was  the  last  thing  to  be  expected  in  a  cablegram 
of  this  nature.  [3]  So  far  from  the  defendant  being 
negligent  in  the  dispatch  of  this  message,  the  negligence,  if 
any,  was  upon  the  part  of  the  plaintiff  in  construing  it  as 
he  did. 

Having  thus  arrived  at  the  conclusion  that  the  plaintiff's 
proof  failed  to  establish  any  negligence  on  the  part  of  the 
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defendant,  it  is  unnecessary  to  consider  the  further  ques- 
tion discussed  in  the  briefs  as  to  the  proper  calculation  of 
the  amount  of  the  damage. 

For  the  reajsons  given  the  judgment  is  aflSrmed. 

Waste,  P.  J.,  and  Nourse,  J.,  pro  tern.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  21,  1919. 


[Ci7.    No.    2^0.     Fint    Appellate    District,    Diyision    One.— May    24, 

1919.] 

SAMPSON  B.  WRIGHT  et  al.,  AppeUants,  v.  ROSALIE 
CATHERINE  ROHR,  etc.,  et  al..  Respondents. 

[]]  Estates  of  Deceased  Persons  —  Succession  —  Construction  or 
Code. — Subdivision  8  of  eection  1386  of  the  Civil  Code  is  a  rule  of 
buccession  to  be  applied  in  the  specified  contingencies,  and  not  a 
limitation  upon  the  power  of  the  surviving  holder  of  community 
property  to  dispose  of  such  property  either  by  gift  inter  vivas  or 
by  last  will  and  testament. 

[2 J  AcnoN  TO  Set  Aside  Deed — Confucting  Evidence — Findings — 
Appeal. — Where  in  a  proceeding  to  set  aside  a  certain  deed 
alleged  to  have  been  executed  at  a  time  when  the  grantor  therein 
was  of  unsound  mind  and  to  have  been  procured  by  means  of 
fraud  and  undue  influence  imposed  upon  her  by  the  grantee,  there 
is  a  conflict  in  the  evidence  which  the  trial  court  resolves  in 
favor  of  the  defendants,  the  appellate  court  has  no  power  to 
disturb  the  conclusion  reached. 

f3J  Id. — Proof  of  Confidential  Relationship — Finding  of  Undue 
Influence — Burden  of  Proof. — ^While  in  such  a  proceeding  if  a 
confidential,  and  therefore  fiduciary,  relation  is  established,  the 
burden  of  showing  the  good  faith  of  the  transaction  is  on  the 
grantee,  the  relation  itself  and  opportunity  are  not  sufficient  to 
warrant  a  finding  that  undue   infiuence  was  actually  exerted. 

APPEAL   from   a  judgment   of  the   Superior   Court   of 
Sonoma  County.    Thos.  C.  Denny,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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J.  A.  Barham,  R.  A.  Long,  H.  W.  A.  Weske,  Herbert 
Choynski  and  James -Raleigh  Kelly  for  Appellants. 

Geaiy  &  Geary,  J.  R.  Leppo  and  Phil  Ware  for  Re- 
spondents. 

WASTE,  P.  J.— This  is  nominally  an  action  brought  by 
plaintiffs,  the  appellants,  to  quiet  title  to  a  tract  of  land 
situated  in  Sonoma  County.  In  addition  to  the  relief 
usually  sought  in  such  actions,  plaintiffs  pray  that  a  certain 
deed,  set  out  in  the  complaint,  be  canceled.  Judgment  was 
entered  in  favor  of  the  defendants,  and  plaintiffs  appeal. 

Winfield  S.  M.  Wright,  prior  to  his  marriage  to  Jarena 
D.  Wright,  now  deceased,  was  a  widower  with  two  children, 
the  plaintiffs  and  appellants  here,  the  issue  of  his  former 
marriage.  On  December  13,  1860,  said  Winfield  S.  M. 
Wright  and  Jarena  D.  Wright  were  married,  and  con- 
tinuously lived  together  as  husband  and  wife  until  June 
17,  1892,  on  which  date  said  Winfield  S.  M.  Wright  died, 
testate. 

During  their  married  life,  Winfield  S.  M.  Wright  and 
Jarena  D.  Wright  accumulated  the  lands  involved  in  this 
action,  and  other  property,  both  real  and  personal  not  in- 
volved here,  and  the  land  in  controversy  was  community 
property  at  the  time  of  Winfield  S.  M.  Wright's  death. 

After  the  death  of  said  Winfield  S.  M.  Wright,  upon  due 
and  regular  proceedings  had  in  the  superior  court  of 
Sonoma  County,  his  will  was  duly  admitted  to  probate. 
Sampson  B.  Wright,  one  of  the  plaintiffs  here,  and  J.  E. 
Hall  became  the  duly  appointed  and  qualified  executors 
thereof.  The  will  contained  the  following  provision,  relat- 
ing to  Jarena  D.  Wright,  the  surviving  widow,  and  the 
property  in  controversy  herein: 

** Third  Paragraph:  I  give  and  bequeath  to  my  wife,  J.  D. 
Wright,  in  fee  an  undivided  one-half  of  all  those  lands 
situate  in  Sonoma  County,  State  of  California,  as  follows, 
to  wit:  An  undivided  one-half  of  those  lands  conveyed  to 
me  by  James  M.  Hudspeth  by  deed  dated  Septomber.  1S63 
and  recorded  in  the  office  of  the  County  Recorder  of  said 
Sonoma  County  in  Book  of  Deeds  numliorod  14  at  pages 
205  and  203  thereof,  the  entire  tract  CwiiU^iiiiu^^  about  '20i 


acres.*' 
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By  the  same  paragraph  of  the  will  an  undivided  one-half 
of  other  lands  described  was  also  devised  to  the  widow.  In 
due  course  the  executors  filed  their  petition  for  distribution, 
and  in  the  answer  of  Jarena  D.  Wright,  the  widow,  to  the 
petition,  she  alleged  the  property  in  controversy  here  to  be 
community  property.  Thereafter  a  decree  of  distribution 
was  duly  given  and  made,  the  decree,  in  so  far  as  it  affects 
the  property  in  controversy  here,  contained  the  following 
provision : 

**An  undivided  one-half  interest  in  and  to  that  tract  of 
land  known  as  the  Hudspeth  Tract  [amply  describing  the 
same]  is  hereby  distributed  to  Mrs.  J.  D.  Wright  in  fee 
(the  said  tract  being  common  property)  and  the  other  un- 
divided one-half  is  hereby  distributed  in  equal  proportions, 
share  and  share  alike  to  Sampson  B.  Wright  and  Mahala 
Olive  Hall,  for  and  during  their  natural  lives  respectively, 
with  remainder  over  in  fee  to  all  the  children  of  the  said 
Sampson  B.  Wright  and  Mahala  Olive  Hall,  all  the  chil- 
dren of  each  taking  in  fee,  share  and  share  alike,  whether 
bom  now  or  hereafter,  the  quantity  that  their  respective 
parent  had  for  life." 

The  Sampson  B.  Wright  and  Mahala  Olive  Hall  men- 
tioned in  the  decree  are  the  children  of  Winfield  S.  M. 
Wright,  and  are  the  plaintiffs  in  this  action. 

Shortly  after  the  entry  of  this  decree  of  distribution 
Jarena  D.  Wright  instituted  a  suit  in  partition  against  the 
plaintiffs,  her  stepchildren,  in  which  she  sought  to  have 
partitioned  the  larger  tract  containing  the  property  involved 
in  this  action.  In  her  complaint,  she  averred  herself  to  be 
**the  owner  in  fee  of  an  undivided  one-half  interest  in  both 
of  said  described  tracts  of  land  in  common  with  the  said  de- 
fendants." As  the  result  of  this  action  the  property  was 
partitioned,  and  the  tract  in  controversy  here  was  duly  set 
apart  to  Jarena  D.  Wright  in  severalty  and  in  fee. 

On  the  twenty-sixth  day  of  July,  1898,  Mrs.  Jarena  D. 
Wright  made,  signed,  executed,  and  acknowledged  a  deed  of 
the  property  which  had  been  partitioned  to  her  in  fee,  in 
which  deed  Rosalie  Catherine  Suggs  (now  Mrs.  Rohr),  de- 
fendant here,  was  named  as  the  grantee.  The  deed  recited 
consideration  of  love  and  affection  and  that  sqid  deed  was 
made  for  the  better  maintenance,  support,  protection,  and 
livelihood  of  the  grantee.    This  deed  remained  in  the  pos- 
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session,  or  under  the  control,  of  Mrs,  Wright  until  the 
seventeenth  day  of  October,  1902,  when,  in  the  presence  of 
reputable  witnesses,  she  delivered  the  deed  to  Miss  Suggs. 
The  deed  was  duly  recorded  on  the  next  day,  and  the  prop- 
erty described  herein,  which  is  the  land  in  controversy  in 
this  action,  has  ever  since  been  assessed  to  respondent  and 
she  has  paid  all  taxes  levied  thereon.  It  is  this  deed  which 
plaintiffs  seek  to  have  canceled  and  under  which  defendant 
claims  the  right,  title,  and  interest  which  plaintiffs  seek  to 
have  quieted. 

Mrs.  Jarena  D.  Wright  died  intestate  as  to  the  land  in 
volved  here  on  November  14,  1916,  and  left  no  issue. 

The  first  contention  of  appellants  is  that,  assuming  a  gift 
deed  to  have  been  made  by  Jarena  D.  Wright  to  Mrs.  Rohr 
(ne6  Suggs),  respondent,  no  interest  whatever  was  conveyed 
by  such  deed,  owing  to  the  fact  that  the  property  was  com- 
munity property  of  Winfield  S.  M.  Wright  and  said  Jarena 
D.  Wright;  that,  upon  the  death  of  the  husband,  the  sur- 
viving spouse  took,  and  held,  all  the  cu.'iimunity  property 
distributed  to  her,  in  trust  for  plaintiffs,  the  children  of 
her  deceased  husband,  during  her  life;  that,  under  section 
1386  of  the  Civil  Code,  Mrs.  Wright,  not  having  sold  or 
exchanged  the  property,  or  disposed  of  it  by  will,  it  re- 
verted to  them  upon  her  death.  Stated  in  another  way,  as 
we  understand  it,  the  contention  of  the  appellants  is,  that 
said  section  1386  is  a  limitation  upon  the  estate  which  Mrs. 
Wright,  the  surviving  spouse,  took  in  the  community  prop- 
erty upon  her  husband's  death  and  upon  her  power  to  dis- 
pose of  or  convey,  other  than  by  will;  that  she  had,  in 
effect,  only  a  life  estate  therein;  that,  even  had  she  seen  fit 
to  sell  or  exchange  the  property  after  distribution  to  her, 
the  proceeds  would,  in  turn,  have  become  impressed  with 
the  same  trust  as  the  original  estate;  that,  upon  her  death 
without  issue,  Mrs.  Wright  not  having  disposed  of  it  by 
will,  appellants  are  entitled  to  succeed  to  the  property  now 
claimed  by  Mrs.  Rohr  under  the  deed  attacked  in  the  court 
below.  Reduced  to  a  few  words,  the  contention  of  appel- 
lants appeals  to  be  that  Mrs.  Wright,  while  living,  could  in 
no  manner  dispose  of  the  property,  but  might  by  will,  effec- 
tive after  her  death. 

Appellants  contend,  secondly,  that  the  deed  from  Mrs. 
Wright  to  respondent  was  obtained  by  means  of  undue  in- 
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fluence  and  fraud,  and  at  a  time  when  Mrs.  Wright  was  of 
unsound  mind. 

Section  1386  of  the  Civil  Code,  in  so  far  as  it  affects  this 
case,  is  as  follows:  **When  any  person  having  title  to  any 
estate  not  otherwise  limited  by  marriage  contract,  dies  with- 
out disposing  thereof  by  will,  it  is  succeeded  to  and  must 
be  distributed  ...  in  the  following  manner: 

"8.  If  the  deceased  is  a  widow,  or  widower,  and  leaves 
no  issue,  and  the  estate,  or  any  portion  thereof,  was  common 
property  of  such  decedent  and  his  or  her  deceased  spouse, 
while  such  spouse  was  living,  such  property  goes  in  equal 
shares  to  the  children  of  such  deceased  spouse  and  to  the 
descendants  of  such  children  by  right  of  representation, 
and  if  none,  then  one-half  of  such  common  property  goes 
to  the  father  and  mother  of  such  decedent  in  equal  shares, 
or  to  the  survivor  of  them  if  either  be  dead,  or  if  both  be 
dead,  then  in  equal  shares  to  the  brothers  and  sisters  of 
such  decedent  and  to  the  descendants  of  any  deceased 
brother  or  sister  by  right  of  representation,  and  the  other 
half  goes  to  the  father  and  mother  of  such  deceased  spouse 
in  equal  shares,  or  to  the  survivor  of  them  if  either  be  dead, 
or  if  both  be  dead,  then  in  equal  shares  to  the  brothers  and 
sisters  of  such  deceased  spouse  and  to  the  descendants  of 
any  deceased  brother  or  sister  by  right  of  representation." 

[1]  Both  appellants  and  respondents  place  much  re- 
liance on  the  opinion  of  the  supreme  court  of  this  state  in 
Erstate  of  Brady,  171  Cal.  1,  [151  Pac.  275].  As  we  under- 
stand that  decision  it  appears  rather  to  sustain  the  claim 
of  the  respondent  that  subdivision  8  of  section  1386  of  the 
Civil  Code  is  a  rule  of  succession  to  be  applied  in  the  speci- 
fied contingencies,  and  not  a  limitation  upon  the  power  of 
the  surviving  holder  of  community  property  to  convey. 

Prom  the  facts  of  that  case  it  appears  that  the  wife  pre- 
deceased the  husband.  At  the  time  of  her  death  there  was 
certain  community  property  of  her  husband  and  herself, 
consisting  in  part  of  real  property  and  partly  of  notes  and 
mortgages.  The  husband  died  intestate  several  years  later. 
In  the  meantime  he  had  sold  the  land  and  collected  the 
amounts  due  on  the  notes,  and  had  reinvested  the  proceeds 
in  stocks  and  bonds.  His  entire  estate  consisted  of  the 
rents,  issues,  and  profits  of  the  community  property  owned 
by  him  and  his  said  wife  at  the  time  of  the  death  of  the 
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latter,  and  of  property  purchased  with  moneys  derived  from 
the  sale  of  said  community  property,  and  the  satisfaction 
of  the  mortgages.  Neither  of  the  spouses  leaving  issue,  on 
distribution  of  the  husband's  estate  the  lower  court  treated 
all  of  the  property  of  the  husband  as  being  controlled  in 
its  devolution  by  said  subdivision  8  of  section  1386  and  dis- 
tributed it  accordingly. 

On  appeal  the  principal  claim  was  that  none  of  the  prop- 
erty left  by  Brady  was  common  property  of  himself  and 
wife  at  the  time  of  the  death  of  Mrs.  Brady,  and  that  conse- 
quently said  subdivision  was  not  applicable  thereto.  After 
deciding  that  *'the  apparent  object  of  subdivision  8,  when 
both  spouses  die  without  lineal  descendants,  is  to  provide 
for  the  inheritance  of  the  property  equally  by  the  respec- 
tive families  of  the  two  spouses  by  whose  efforts  it  was  ac- 
cumulated," the  supreme  court  disposed  of  appellants* 
claim  by  holding  the  more  reasonable  conclusion  to  be  that 
**the  subdivision  applies  not  only  to  the  community  prop- 
erty in  kind,  as  it  existed  at  the  death  of  the  wife,  but 
also  to  that  into  which  the  husband  may  convert  it  during 
his  subsequent  life,  and  that  it  also  applies  to  the  rents, 
issues,  and  profits  thereof.'* 

But  the  court  went  further,  and  said:  "It  does  not 
follow  that  the  heirs  of  the  predeceased  wife  have  anything 
more  than  an  expectancy  in  the  property,  or  its  proceeds, 
during  the  subsequent  life  of  the  husband.  It  does  not 
affect  the  husband's  title.  It  may  also  be  conceded  that  if 
such  community  property  is  by  the  husband  so  mingled 
with  his  other  property,  that  it  cannot  be  traced  to  its 
origin  as  a  part  of  the  community  property,  subdivision  8 
could  not  be  applied.  .  .  •  Mr.  Brady  was,  without  admin- 
istration, from  the  moment  of  the  death  of  his  predeceased 
wife,  the  absolute  owner  of  all  the  community  property 
{Estate  of  Kltumpke,  167  Cal.  415,  419,  [139  Pac.  1062]),  as 
fully  as  though  it  had  been  his  separate  property  during 
coverture,  with  power  to  deal  with  it  as  he  saw  fit,  even  to 
the  extent  of  effectually  devising  or  bequeathing  it  by  will, 
subdivision  8  of  section  1386  of  the  Civil  Code  applying 
only  in  the  event  of  intestacy.  This,  however,  is  entirely 
immaterial  in  determining  the  proper  construction  of  the 
rule  of  succession  presented  by  subdivision  8  of  section  138G 
of  the  Civil  Code.    The  situation  is  the  same  in  this  re- 
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gard  whether  the  property  remain  in  its  original  form,  or 
is  exchanged  by  the  surviving  spouse  for  other  property. 
In  each  case  we  are  dealing  with  property  which  during  the 
life  of  the  surviving  husband  was  his  absolute  property,  to 
do  with  as  he  wills.  The  legislature  has  simply  enacted  a 
rule  of  succession  in  regard  thereto,  in  the  event  of  his 
dying  intestate,  as  it  unquestionably  had  the  right  to  do." 
{Estate  of  Brady,  171  Cal.  1,  [151  Pac.  275].) 

This  exact  question  was  also  before  this  court  but  a  short 
time  ago,  so  recently,  in  fact,  that  the  respective  parties  to  this 
litigation  were  allowed  to  file  supplemental  briefs  to  discuss 
the  decision  in  the  case  of  Veirs  v.  Roberts,  39  Cal.  App.  684, 
[179  Pac.  689],  The  facts  of  that  case  are  strikingly  similar 
to  those  of  the  case  at  bar,  and  the  contentions  on  appeal 
are  identical.  It  was  charged  that  the  deed,  in  that  case, 
from  mother  to  daughter,  was  executed  while  the  former 
was  incompetent,  was  obtained  by  undue  influence,  and  that 
the  property  in  question,  being  proceeds  of  community 
property  of  Mrs.  Roberts  and  her  predeceased  spouse,  must 
be  regarded  as  held  by  her  in  trust  for  their  children,  and 
that  the  attempted  conveyance  of  it  to  one  of  them,  to  the 
exclusion  of  the  others,  w^as  a  violation  of  the  rights  of 
the  latter.  The  last  contention  was  based,  as  it  is  here, 
upon  subdivision  8  of  section  1386  of  the  Civil  Code.  Hav- 
ing reached  and  announced  the  opinion  that  there  was  evi- 
dence to  sustain  the  findings  of  the  trial  court  upholding 
the  deed's  due  execution,  this  court  said:  "The  most  cur- 
sory reading  of  the  above  quotation  from  section  1386 
makes  it  apparent  that  it  has  no  reference  to  the  situation 
presented  in  this  case,  for  two  reasons:  First,  the  property 
concerned  in  this  litigation  formed  no  part  of  the  estate  of 
Mrs.  Roberts  at  the  time  of  her  death;  and,  second,  the 
subdivision  quoted  in  part  provides  a  rule  of  succession  to 
a  certain  character  of  property  w^hen  the  owner  thereof 
shall  die  intestate  and  leaving  no  issue.  It  fully  recog- 
nizes the  right  of  the  owner  to  dispose  of  such  property 
either  by  gift  inter  vivos,  or  by  last  will  and  testament, 
which  right  was  exercised  in  this  case." 

After  a  careful  re-examination  of  the  matter  as  it  is  pre- 
sented on  this  appeal  we  have  no  hesitation  in  announcing 
our  adherence  to  the  views  there  expressed. 
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The  second  point  advanced  by  appellants  on  this  appeal  is 
that  the  deed  from  Mrs.  Wright  to  Mrs.  Rohr,  of  July  28, 
1898,  was  made  by  Mrs.  Wright  at  a  time  when  she  was 
of  unsound  mind,  and  was  procured  by  means  of  fraud  and 
undue  influence  imposed  on  her  by  the  respondent.  The 
finding  of  the  trial  court  was  opposed  to  this  contention 
and  we  are  asked  to  review  the  testimony  of  some  twenty- 
five  witnesses,  and  the  proceedings  taken  in  the  court  be- 
low, brought  here  by  the  alternative  method  and  consisting 
of  a  record  of  more  than  twelve  hundred  pages.  Our 
labors  have  been  lessened  by  the  painstaking  manner  in 
which  counsel  for  each  side  have  observed  the  requirements 
of  the  court  rule  governing  the  matter,  and  have  printed 
in  supplemental  form,  appended  to  their  respective  briefs, 
such  portions  of  the  record  as  they  desired  to  call  to  the 
attention  of  the  court. 

[2]  After  a  careful  review  of  the  testimony  thus 
presented  we  are  satisfied  that  the  trial  couii;  was  correct  in 
its  decision.  There  is  some  evidence  which,  standing  alone 
and  uncontradicted,  might  support  a  contrary  view,  but  on 
the  whole  the  testimony  preponderates  strongly  in  favor  of 
the  respondent's  side  of  the  case.  This  is  particularly  so  in 
view  of  the  law  applicable  to  such  facts  as  we  understand 
it.  The  most  favorable  view  we  can  take  in  support  of  ap- 
pellants* position,  is  that  there  is  a  conflict  in  the  evidence, 
which  the  trial  court  passed  upon,  and  reconciled.  We 
have  no  power  to  disturb  the  conclusion  reached. 

Prom  the  findings,  amply  supported  by  the  evidence,  it 
appears  that  in  1893  the  respondent,  then  a  girl  of  about 
sixteen  years  of  age,  at  the  request  of  Mrs.  Wright,  went  to 
live  with  the  latter,  at  the  ranch  in  Sonoma  County,  and 
from  that  time  occupied  a  place  in  the  home  as  a  member 
of  the  family.  The  relation  between  the  two  soon  became 
that  of  mother  and  daughter,  and  so  continued  until  the 
death  of  Mrs.  Wright.  The  younger  woman  referred  to 
and  addressed  the  elder  as  ** mother."  The  respondent  was 
affectionate,  obedient,  industrious,  and  respectful  toward 
Mrs.  Wright  and  performed  and  shared  with  the  latter  the 
usual  household,  family,  and  social  duties,  obligations  and 
pleasures  incident  to  the  relation  so  existing  between  the 
two.  They  lived  together  in  the  home  of  Mrs.  Wright  until 
respondent  married  in  1898,     After  that  date,  the  respond- 
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ent  and  her  husband  lived  with  Mrs.  Wright  until  1912. 
From  that  time  until  her  death  in  1916  Mrs.  Wright  lived 
at  the  home  of  respondent  and  her  husband. 

In  1898,  Mrs.  Wright  sent  for  her  attorney  and  told  him 
she  wished  to  give  her  property  to  respondent,  and  wished, 
when  she  died,  everything  to  go  to  her.  The  matter  of 
carrying  her  plan  into  execution  by  means  of  a  deed  in 
escrow  was  discussed  by  her  and  her  attorney,  and  the  lat- 
ter fully  explained  the  details  of  the  transaction  and  its 
results.  These  matters  he  discussed  alone  with  Mrs.  Wright, 
who  gave  the  attorney  the  description  of  the  property  to  be 
conveyed  by  the  deed.  The  deed  under  attack  in  this  case 
wa3  the  result  of  these  interviews.  Mrs.  Bohr  knew  nothing 
about  the  making  of  the  deed  at  the  time  it  was  made,  did 
not  discuss  the  subject  with  Mrs.  Wright,  and  did  not  learn 
of  its  execution  until  told  of  it  by  her  foster  mother  her- 
self, more  than  a  year  later.  At  the  time  of  the  execution 
of  this  deed  there  was  nothing  in  the  attitude  or  conduct 
of  Mrs.  Wright  to  indicate  to  her  attorney,  who  had  known 
her  for  some  time,  that  there  was  any  impairment  of  her 
mental  faculties.  Other  witnesses,  including  the  pa&tor  of 
her  church,  testified  that  at  this  period  of  her  life,  both 
mentally  and  physically,  Mrs.  Wright  was  unusually  active 
and  alert  for  a  woman  of  her  years,  she  being  at  that  time 
of  the  age  of  seventy-four  years  or  thereabouts. 

Four  years  later,  in  1902,  Mrs.  Wright  took  the  deed 
from  escrow,  and  in  the  presence  of  an  attorney  (not  the 
one  who  had  drawn  the  deed)  and  other  witnesses  in  her 
own  home  made  actual  delivery  thereof  to  Mrs.  Eohr,  at 
the  same  time  receiving  from  the  latter  an  agreement, 
which,  among  other  provisions,  conveyed  to  herself  a  life 
estate  in  the  property.  The  day  following,  the  deed  and 
agreement  were  duly  recorded.  The  testimony  shows  that 
Mrs.  Rohr  knew  nothing  of  the  purpose  of  her  foster- 
mother  to  deliver  the  deed  and  take  back  the  agreement  for 
a  life  estate  until  called  into  the  room  by  the  notary  who 
took  her  acknowledgment  to  the  latter  document. 

The  mental  condition  of  Mrs.  Wright  during  a  period  as 
far  back  as  1885,  particularly  between  the  time  of  the 
malring  of  the  deed  and  its  delivery,  and  until  her  death, 
was  testified  to  by  a  number  of  witnesses  called  by  the 
opposing  sides,  other  than  those  already  mentioned.    Among 
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them  were  Mrs.  Wright's  physician,  another  doctor,  rela- 
tives, friends,  and  acquaintances  of  long  standing.  To 
summarize  their  testimony,  with  some  contradictions,  is  but 
to  conclude  that  Mrs.  Wright  was  not  only  strong-minded, 
clear-headed,  and  sound  mentally,  but  that,  as  her  physician 
testified,  "her  mental  condition  was  extremely  good  for  a 
person  of  her  age — in  fact,  extremely  good,  regardless  of 
age." 

A  number  of  witnesses  also  testified  from  their  own  obser- 
vations, in  instances  extending  over  a  period  of  many  years, 
relative  to  the  relations  existing  between  Mrs.  Wright  and 
Mrs.  Rohr,  before  and  after  the  execution  and  delivery  of 
the  deed.  From  our  review  of  the  testimony  of  all  of  these 
witnesses,  which  in  some  material  matters  presents  a  con- 
flict, we  are  led  to  the  conclusion  that  the  trial  court  was 
justified  in  finding  these  relations  to  be  as  we  have  hereto- 
fore described,  and  that  the  execution  and  delivery  of  the 
deed  from  Mrs.  Wright  to  Mrs.  Rohr  was  not  the  product 
or  result  of  any  influence,  or  act,  whatever  of  respondent, 
and  was  not  induced  by  any  fraud  on  her  part.  The  flnd- 
ings  likewise  properly  exonerate  the  husband  of  respondent, 
who,  although  not  made  a  party  to  the  action,  was  directly 
charged  in  the  complaint  with  being  a  party  to  the  fraud 
and  undue  influence  to  which,  it  was  therein  alleged,  Mrs. 
Wright  was  subjected. 

Appellants  contend  that,  it  being  established  that  the  re- 
lationship between  Mrs.  Wright  and  Mrs.  Rohr  was  one  of 
unqualified  affection  and  confidence,  and  that  the  opportu- 
nity for  the  exercise  of  undue  influence  existed  through  the 
parties  living  together  for  so  many  years,  the  burden  was 
upon  respondent  to  prove  that  fraud  and  undue  influence 
was  not  practiced,  and  that  no  undue  advantage  of  Mrs. 
Wright  was  taken  in  the  matter.  [3]  A  confidential,  and 
therefore  fiduciary,  relation  being  established,  the  burden 
of  showing  the  good  faith  of  the  transaction  was  undoubt- 
edly on  the  respondent.  (Nobles  v.  Hution,  7  Cal.  App. 
14,  [93  Pac.  289] ;  Bacon  v.  So^de,  19  Cal.  App.  429,  [126 
Pac.  384].)  This  burden,  we  feel,  was  squarely  met  and 
sustained,  as  we  have  already  indicated  in  expressing  our 
approval  of  the  findings  of  the  trial  court. 

The  confidential  relation  existing  between  Mrs.  Wright 
and   respondent,    and   the   opportunity    afforded   therefrom 
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for  the  latter  to  exercise  undue  influence,  were  proper  mat- 
ters to  take  into  consideration  with  the  other  evidence  in 
the  case.  But  the  relation  itself  and  opportunity  were  not 
sufficient  alone  to  warrant  a  finding  that  undue  influence 
was  actually  exerted.  {Estate  of  Ricks,  160  Cal.  461,  [117 
Pac.  532].)  No  activity  on  the  part  of  Mrs.  Rohr,  or  any- 
one in  her  behalf,  was  shown  in  the  matter  of  the  prepara- 
tion of  the  deed.  (Esiate  of  Baird,  176  Cal.  384,  [168  Pac. 
561];  Estate  of  Higgins,  156  Cal.  261,  [104  Pac.  6].) 
The  record  presents  uncontradicted  testimony  that  she 
knew  nothing  about  its  execution  until  long  after  it 
was  made,  and  did  not  anticipate  its  delivery  until  it  was 
actually  delivered  to  her  some  years  later  by  her  foster- 
mother,  who,  at  the  time,  it  is  sufficiently  shown,  was  act- 
ing upon  independent  advice  of  counsel  and  friends,  and 
in  pursuance  of  a  well-defined  plan,  matured  in  her  own 
sound  and  disposing  mind. 

The  conclusion  reached  by  the  trial  court  in  the  matter 
was  correct  and  its  judgment  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

[A.  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  21,  1919. 

All  the  Justices  concurred,  except  Melvin,  J.,  and  Olney, 
J.,  who  were  absent. 


[Orlm.  No.  649.     Second   Appellate  District,   Division  One. — May  26, 

1919.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  J.  VICKROT, 

Appellant. 

[IJ  Appeal  —  Weight  of  Conflicting  Evidence  —  Cbedibiutt  of 
Witnesses. — The  appellate  court,  when  considering  cases  on  ap- 
peal, is  not  empowered  to  weigh  conflicting  evidenoe  or  paM  upon 
the  credibility  of  witnesses. 
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[2J  Criminal  Law  —  Raps  —  Verdict  —  Sufpiciency  of  Evidence  — 
Ck)NTRADiCTORY  TESTIMONY. — In  this  prosecution  for  rape,  the 
verdict  was  supported  by  the  testimony  of  the  prosecutrix.  The 
fact  that  she  was  contradicted  by  the  defendant,  or  even  though 
she  told  conflicting  stories,  raised  no  question  of  law  for  the 
determination  of  the  appellate   court   on  appeal. 

[3]  Id. — Conviction  upon  Uncontradicted  Testimony  of  Prosi- 
CUTRIZ. — In  a  prosecution  for  rape,  the  defendant  may  be  con- 
victed upon  the  uncorroborated  testimony  of  the  prosecuting 
witness. 

[4J  Id. — Argument  to  Jury — Misconduct  of  District  Attorney. — 
In  a  prosecution  for  rape,  statements  by  the  district  attorney  in 
the  course  of  his  argument  to  the  jury  that  "a  man  who  would 
commit  such  a  crime  as  is  here  charged  against  this  defendant  is 
a  moral  leper.  He  is  a  Hun.  He  becomes  a  vile  ulcer  suppurating 
on  the  shoulder  of  decency.  He  is  a  moral  cancer  on  the  breast 
of  humanity,"  do  not  constitute  misconduct. 

[5J  Id. — Objection  to  Conduct  op  District  Attorney — Procedorb. — 
Where  the  district  attorney  is  guilty  of  misconduct  in  the  course 
of  his  argument  to  the  jury,  a  mere  exception  thereto  by  the  de- 
fendant is  no  ground  for  reversal  of  the  judgment.  It  must  be 
made  to  appear  that  it  was  improper  and  prejudicial  and  at  the 
time  assigned  as  error,  accompanied  by  a  request  that  the  court 
instruct  the  jury  to  disregard  it,  unless  the  character  thereof  be 
such  that  its  effect  cannot  be  removed  by  such  an  instruction. 

[6J  Id. — Impeachment  of  Prosecutrix — Evidence  of  Conspiracy — 
Collateral  Facts. — In  a  prosecution  for  rape,  the  defendant  ia 
not  entitled  to  impeach  the  testimony  of  the  prosecuting  witness, 
upon  the  theory  that  a  conspiracy  existed  to  have  the  defendant 
arrested  for  having  chastised  her  sister,  by  showing  acts  and  con- 
versations of  others  in  which  she  had  no  part. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  trial. 
J.  A.  Allen,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Irwin  &  McNamara  and  Edwards  &  Smith  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
De])uty  Attorney-General,  for  Respondent. 

SHAW,  J. — Defendant  was  charged  with  and  convicted 
of  the  crime  of  rape,  alleged  to  have  been  committed  upon 
a  female  under  the  age  of  eighteen  years.    Judgment  of 
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imprisonment  followed,  from  which  and  an  order  denying 
his  motion  for  a  new  trial  he  has  appealed. 

Counsel  for  appellant,  claiming  the  evidence  is  insuffi- 
cient to  justify  the  verdict,  devote  much  of  their  argument, 
not  to  showing  a  want  of  8ufl8cient  evidence,  but  to  a  dis- 
cussion of  the  weight  which  they  claim  should  have  been 
accorded  the  testimony  of  the  respective  parties.  [1]  As 
we  have  so  often  said,  but  apparently  without  purpose,  this 
court  when  considering  cases  on  appeal  is  not  empowered  to 
weigh  conflicting  evidence  or  pass  upon  the  credibility  of 
witnesses.  [2]  On  this  point,  suffice  it  to  say,  that  the 
jury,  whose  province  it  was  to  weigh  and  determine  the 
value  of  the  evidence  touching  the  fact  in  dispute,  heard 
the  direct  and  positive  testimony  of  the  prosecutrix,  a  girl 
some  twelve  or  thirteen  years  of  age.  If  true,  it  proves 
conclusively  that  defendant  was  guilty  of  the  crime  charged. 
Notwithstanding  his  denial  and  testimony  tending  to  estab- 
lish an  alibi,  the  jury,  under  proper  instructions  as  to  the 
law  applicable,  found  him  guilty,  thus,  when  compared  with 
evidence  offered  on  behalf  of  defendant,  showing  its  belief 
in  the  truth  of  her  testimony.  The  fact  that  she  was  con- 
tradicted by  defendant,  or  even  though  she  told  conflicting 
stones,  raises  no  question  of  law  for  the  determination  in 
this  court  on  appeal.  [3]  In  this  connection  appellant 
insists  that,  since  there  was  no  evidence  offered  in  corrobo- 
ration of  the  testimony  of  the  prosecutrix  (which  fact,  for 
the  purposes  of  this  case,  may  be  conceded),  it,  standing 
alone,  even  if  believed  by  the  jury,  was  insufficient  to  jus- 
tify the  verdict.  In  other  words,  he  claims  that  as  a  mat- 
ter of  law  the  testimony  of  one  upon  whom  a  statutory  rape 
has  been  committed,  unless  corroborated,  will  not  warrant 
the  conviction  of  the  accused.  We  do  not  so  understand 
the  law;  indeed,  the  contrary  is  held  in  People  v.  Stewart 
90  Cal.  212,  [27  Pac.  200],  People  v.  Gardner,  98  Cal.  127, 
[32  Pac.  880],  and  People  v.  Akey,  163  Cal.  54,  [124  Pac. 
718],  in  the  last  of  which  case  it  is  said:  **It  is  a  rule  of 
evidence  in  this  state  that  in  a  prosecution  for  rape  the  de- 
fendant may  be  convicted  upon  the  uncorroborated  testi- 
mony of  the  prosecuting  witness."  Hence,  there  is  no 
merit  in  the  appellant's  contention  that  the  court  committed 
prejudicial  error  by  instructing  the  jury  that  it  was  not 
essential  to  the  conviction  of  defendant  that  the  testimony 
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of  the  prosecuting  witness  should  be  corroborated.  Whilv3 
it  is  true  that  in  exceptional  cases  judgments  rendered 
upon  convictions  for  rape  where  the  testimony  of  the  com- 
plaining witness  was  uncorroborated  have  been  reversed, 
circumstances  were  made  to  appear  throwing  discredit 
upon  such  testimony  or  tending  to  show  the  improbability 
thereof.  (People  v.  Ardaga^  51  Cal.  371.)  No  facts  are 
made  to  appear  bringing  this  case  within  the  exception, 
and  the  rule  announced  above  prevails. 

The  instructions  given,  taken  as  a  whole,  went  to  the 
full  extent  in  protecting  defendant  in  his  substantial  rights, 
the  court,  among  other  things,  telling  the  jury  that,  owing 
to  the  nature  of  the  charge  from  which  it  is  difficult  for  a 
defendant  to  clear  himself,  they  should  examine  the  testi- 
mony of  the  prosecutrix  with  caution,  and,  unless  they  were 
''satisfied  to  a  moral  certainty  and  beyond  a  reasonable 
doubt  that  the  case  is  made  out  by  evidence  convincing  you 
to  a  moral  certainty  and  beyond  all  reasonable  doubt,*' 
should  find  defendant  not  guilty. 

[4]  It  is  also  claimed  that  the  district  attorney  was 
guilty  of  misconduct,  the  effect  of  which  was  to  prejudice 
the  right  of  defendant  in  the  minds  of  the  jury.  An  exam- 
ination of  that  part  of  the  record  upon  which  this  claim  is 
based  discloses  no  ground  therefor.  Appellant's  contention 
in  this  behalf  is  fairly  illustrated  by  the  fact  that  the  dis- 
trict attorney  in  the  course  of  his  argument  said:  **I  tell 
you,  gentlemen  of  the  jury,  a  man  who  would  commit  such 
a  crime  as  is  here  charged  against  this  defendant  is  a  moral 
leper.  He  is  a  Hun.  He  becomes  a  vile  ulcer  suppurating 
on  the  shoulder  of  decency.  He  is  a  moral  cancer  on  the 
breast  of  humanity,"  to  which,  in  response  to  defendant's 
objection,  the  court  replied:  "I  see  nothing  wrong  in  coun- 
sel's  remark."  That  any  decent  person  should  entertain  a 
contrary  view  to  that  expressed  by  the  district  attornoy 
as  to  this  most  heinous  offense  is  to  us  inconceivable. 
[5 J  Moreover,  even  were  there  any  merit  in  the  claim  that 
the  district  attorney  was  guilty  as  contended,  the  miscon- 
duct was  not  assigned  as  prejudicial,  nor  was  any  request 
made  that  the  jury  be  admonished  to  pay  no  heed  to  it, 
without  which  action  there  is  no  ground  for  complaint  in 
the  appellate  court.  {People  v.  Vaughn,  25  Cal.  App.  736, 
[147  Pac.  116,  117].)     Where  the  district  attorney  is  guilty 
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of  Tnisoond'ict  in  the  course  of  his  argument  to  the  jury,  a 
mere  exception  thereto  by  the  defendant  is  no  ground  for 
reversal  of  the  judgment.  It  must  be  made  to  appear  that 
it  was  improper  and  prejudicial  and  at  the  time  assigned 
as  error,  accompanied  by  a  request  that  the  court  instruct 
the  jury  to  disregard  it,  unless  the  character  thereof  be  such 
that  its  effect  cannot  be  removed  by  such  an  instruction. 
{People  V.  Shears,  133  Cal.  154,   [65  Pac.  295].) 

[6]  The  court  appears  to  have  accorded  appellant  the 
widest  latitude  in  the  cross-examination  of  the  prosecuting 
witness  for  the  purpose  of  showing  ill-feeling  or  animus  on 
her  part  toward  defendant  due  to  chastisement  of  her  sis- 
ter, for  which  act  it  seems  there  had  been  some  talk  among 
the  members  of  the  family  of  having  him  arrested.  Upon 
this  showing  it  is  claimed  a  conspiracy  existed  which  defend- 
ant was  entitled  to  prove  by  independent  evidence,  fol- 
lowed by  the  claim  that  the  prosecutrix  was  bound  by  the 
acts  of  her  co-conspirators.  There  was  no  evidence  of  a 
conspiracy  to  have  defendant  arrested  for  correcting  the 
sister,  but,  assuming  there  was,  such  fact  was  collateral  to 
the  issue  being  tried,  and  neither  tended  to  prove  nor  dis- 
prove defendant's  guilt.  In  so  far  as  he  was  entitled,  de- 
fendant was  given  every  opportunity  in  the  cross-examina- 
tion of  the  prosecuting  witness,  but  he  was  not,  upon  the 
theory  that  a  conspiracy  existed,  entitled  to  impeach  her 
testimony  by  showing  acts  and  conversations  of  others  in 
which  she  had  no  part. 

Owing  to  the  gravity  of  the  case,  and  notwithstanding 
the  want  of  a  proper  and  intelligible  brief  or  argument  on 
the  part  of  appellant  directing  the  court's  attention  to  what 
he  deems  to  be  errors,  together  with  the  reasons  for  such 
claims,  we  have  carefully  examined  and  read  the  entire 
record  and  satisfied  ourselves  that  in  his  trial  defendant 
was  accorded  every  right  to  which  he  was  legally  entitled, 
and  that  it  discloses  no  error  which  can  be  held  to  have 
prejudiced  him  in  his  substantial  rights. 

The  judgment  and  order  are,  therefore,  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  1974.     Third  Appellate  District.— May  26,  1919.] 

W.  H.  MEAD,  Respondent,  v.  FRANK  MEAD,  Appellant 

[1]  Contracts — Promise  by  Son  to  Reoonvey  Property  to  Father — 
ACTION  TO  Enforce — Judgment — ETvidencb. — In  this  action  by  a 
father  to  compel  a  reconveyance  of  certain  real  property  deeded 
by  him  to  his  son,  the  evidence  was  sufficient  to  support  the  judg- 
ment in  favor  of  the  father  on  the  theory  that  the  son  induced 
the  father  to  execute  the  deed  upon  the  promise  that  the  former 
would  reconvey  to  the  latter  upon  demand,  and  the  refusal  to  so 
reeonvey  conetituted  such  fraud  that  a  court  of  equity  would  im- 
pose a  trust  on  the  legal  title  the  son  received  under  the  deed. 

[2]  Trials — Leading  Questions — ^Discretion — Abuse. — The  matter  of 
permitting  leading  questions  to  be  asked  is  largely  within  the  dis- 
cretion of  the  trial  court,  and  where,  as  in  this  case,  the  witness 
was  an  old  man,  quite  deaf,  stricken  with  paralysis,  and  feeble  in 
mind  and  body,  it  cannot  be  said  that  the  trial  court  abused  ita 
discretion  in  permitting  leading  questions,  particularly  where  there 
was  no  curtailment  of  the  right  and  privilege  of  cross-examination. 

[3]  Contracts — Prior  Promises  of  Son — ^Whbn  Binding. — A  promise 
by  the  son  to  reconvey  property  to  his  father  upon  demand  made 
days  before  the  deed  is  executed  by  the  latter  is  just  as  binding 
on  the  son  as  if  made  at  the  time  of  the  execution  of  the  deed, 
provided  it  induces  the  father  to  convey  the  property. 

[4 J  Id. — Oral  Promise  to  Reconvey — Proof. — The  nile  that  in  an 
action  to  compel  a  reconveyance,  based  on  an  agreement  not  ex- 
pressed in  writing,  the  evidence  of  the  verbal  agreement  must  be 
clear,  satisfactory,  and  conclusive,  is  for  guidance  of  the  trial 
court. 

[6J  Id. — Relationship  of  Parties — Nature  of  Transaotion — ^Pre- 
sumptions— Burden  of  Proof. — Where  the  relation  between  the 
parties  is  that  of  father  and  son,  and  the  former  for  years  had 
relied  upon  the  latter's  advice  in  business  transactions  and  main- 
tained  the   closest   bond   of   intimacy,   and   in  the   transaction   in 

1.  Sufficiency  of  evidence  to  establish  constructive  or  resulting 
trust,  note,  Ann.  Oas.  1916D,  1194. 

Constructive  trust  arising  from  oral  agreement  to  hold  in  trust 
Or  reconvey  lands  convoyed  under  undue  influence  of  confidential 
relations,  note,  2  Ann.  Gas.  777. 

2.  Permitting  leading  questions  as  matter  within  discretion  of  trial 
court,  note,  17  Ann.  Cas.  840. 

5.  ^resumption  of  undue  influence  in  case  of  conveyance  inter 
vivos  by  parent  to  child,  notes,  Ann.  Gas.  1918B,  4o7;  Ann.  Gag.  1915D| 
711;   17  Ann.  Gag.  989;  35  L.  R.  A.  (N.  8.)   944. 
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question  the  fonner  had  no  independent  advice,  and  the  eonvej- 
ance  was  without  valuable  consideration,  the  tranBaction  resulting 
in  benefit  to  the  son  should  be  viewed  with  the  most  scrutinizing 
jealousy,  and  the  presumption  of  fraud  attaches  and  must  be  over- 
eome  bj  evidence  that  the  conveyance  is  what  it  purports  to  be. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    J.  E.  Prewett,  Judge.    AflSnned. 

The  facts  are  stated  in  the  opinion  of  the  court 

White,  Miller,  Needham  &  Harber  for  Appellant 

Driver  &  Driver  and  Q.  W.  Bedeau  for  Respondent 

BURNETT,  J. — The  matter  in  controversy  is  set  out 
substantially  in  appellant's  brief,  as  follows: 

"Respondent  and  appellant  are  father  and  son  respec- 
tively. By  his  bill  of  complaint  respondent  seeks  a  recon- 
veyance of  certain  real  property  deeded  by  him  to  his  son 
in  the  year  1911  when  respondent  was  of  the  age  of 
seventy-six  years.  The  complaint  which  was  filed  during 
the  fall  of  1916,  .  .  .  sets  forth  in  substance  that  for 
several  years  prior  to  the  date  of  the  execution  of  the  deed 
in  question  respondent  was  the  owner  of  real  property 
therein  described,  that  he  is  of  advanced  age,  is  ignorant  of 
business  and  legal  transactions  concerning  the  selling  and 
conveying  of  real  estate  and  title  thereto,  and  that  appel- 
lant had  been  his  trusted  agent  and  counselor  in  matters 
relating  to  the  management  of  his  real  estate;  that  in  the 
year  1909  respondent  had  executed  a  contract  for  the  sale 
of  said  property  on  the  installment  plan,  appellant  acting 
as  agent  and  adviser  and  having  entire  charge  and  manage- 
ment of  the  sale;  that  subsequently  default  was  made  in  the 
payment  of  installments  on  the  purchase  price,  whereupon 
appellant  stated  to  respondent  that  the  title  to  said  real 
property  could  be  clouded  and  trouble  and  litigation  would 
result  by  the  recordation  of  said  contract  by  the  pur- 
chasers; that  defendant  then  advised  plaintiff  to  convey 
said  property  to  him,  and  promised  and  agreed  that  if 
plaintiff  did  convey  said  property  to  him  that  he  would 
hold  the  same  in  trust  for  plaintiff  and  would  reconvey 
said  property  to  plaintiff  upon  demand;  that  on  April  4, 
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1911,  respondent,  without  receiving  any  consideration,  ex- 
ec'iited  and  delivered  a  deed  of  said  real  property  to  appel- 
lant which  was  at  once  placed  of  record,  and  that  appellant 
refuses  to  reconvey  the  same  although  demand  has  been 
made.  Appellant's  answer  contains  certain  denials  of  the 
alleged  ignorance  of  the  respondent,  of  the  confidential  re- 
lationship, of  his  alleged  management  of  the  sale,  of  the 
making  of  the  alleged  parol  trust  to  reconvey  on  demand, 
of  the  execution  and  delivery  of  the  deed  because  of  the 
alleged  confidential  relation,  or  respondent's  ignorance  or 
inexperience  or  customary  reliance  upon  appellant's  advice, 
etc.,  and  alleged,  on  the  contrary,  that  respondent  conveyed 
said  property  to  appellant  of  his  own  free  will  and  volition 
and  without  any  solicitation  of  anyone  and  without  menace, 
fraud,  or  undue  influence  of  any  person. 

**The  issues  thus  presented  were  tried  on  December  5, 
1917,  by  the  court  sitting  without  a  jury  and  the  learned 
judge  who  presided  concluded  to  grant  the  prayer  of  the 
complaint." 

Two  points  only  are  made  by  appellant  why  this  decree 
should  be  reversed,  to  wit: 

1.  The  insufficiency  of  the  evidence  to  support  it;  and 

2.  The  abuse  by  the  trial  court  of  its  discretion  in  per- 
mitting respondent's  counsel  to  persist  in  propounding 
leading  questions  on  direct  examination. 

We  will  discuss  the  above  points  in  the  order  named.  It 
will  not  be  necessary  to  quote  extensively  from  the  record, 
as  a  careful  perusal  of  the  same  discloses  a  sharp  conflict 
therein  upon  the  material  points,  with  sufficient  and  ample 
evidence  to  support  the  judgment  of  the  trial  court. 

[1]  Indeed,  the  inquiry  might  properly  be  limited  to 
one  question,  and  that  is,  whether  the  son  induced  the 
father  to  execute  the  deed  upon  the  promise  that  the  former 
would  reconvey  to  the  latter  upon  demand.  If  there  is  evi- 
dence in  the  record  to  justify  an  answer  thereto  in  the 
affirmative,  the  judgment  of  the  lower  court  must  be 
affirmed.  This  is  admitted  by  appellant  in  the  following 
language:  "It  will  clear  the  atmosphere  if  we  concede  at 
the  outset  of  this  reply  that  if  our  client  induced  his  father 
to  execute  the  deed  in  question  on  a  promise  to  reconvey 
on  request,  then  the  son's  refusal  to  reconvey  constitutes 
fluch  fraud  that  a  court  of  equity   will  impose  a  trust  on 
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the  Icpral  title  the  son  derived  under  the  deed/*  One  has 
only  to  read  the  father's  tehtimony  to  find  support  for  the 
conclusion  that  the  deed  was  executed  under  such  condi- 
tions. Two  or  three  questions  and  answers  will  show  this 
beyond  peradventure :  **Q.  I  say,  did  he  ask  you  to  deed  it 
to  him?  A.  Yes,  he  wanted  me  to  give  him  the  deed  so 
Osborne  would  not  do  anything.  Q.  Prank  made  certain 
representations  to  you  about  the  Osborne  proposition.  Did 
you  depend  upon  those  representations  when  you  made  the 
df'o-M  A.  Yes.  Q.  Was  that  the  reason  why  you  made  the 
deed?  A.  He  would  keep  it  so  it  would  not  get  out  of 
his  hand,  so  Osborne  would  not  get  it.  Q.  What  did  Prank 
say  to  you,  if  anything,  about  deeding  it  backf  A.  He 
said  when  Osborne  left,  the  property  would  return  to  me. 
He  left  so  I  knew  there  would  be  no  trouble  with  his  wifei 
.  .  .  Q.  Did  Frank  tell  you  that  if  Osborne  left  the  place 
he  would  deed  the  property  back  to  yout    A.  Yes." 

The  trial  court  undoubtedly  believed  the  witness,  and  it 
surely  cannot  be  seriously  contended  that  it  is  not  a  fair 
construction  of  his  language  that  his  son  requested  the  deed 
and  promised  to  return  the  property.  We  discover  nothing 
cryptic  or  complicated  in  the  testimony  of  the  old  man.  It 
is  true  that  he  did  not  express  himself  as  accurately  or 
happily  as  one  might  wish,  but  the  learned  trial  judge  ap- 
parently understood  him  and  we  are  satisfied  that  he 
interpreted  the  language  of  the  witness  in  accordance  with 
the  fair  import  of  its  terms.  Of  course,  we  might  expect 
some  inconsistency,  some  hesitation,  and  some  confusion  on 
the  part  of  the  plaintiff  in  attempting  to  narrate  the  occur- 
rence in  reference  to  the  deed.  He  was  an  old  man,  eighty- 
three  years  of  age,  he  was  quite  deaf,  he  had  been  stricken 
with  paralysis,  he  was  feeble  in  body;  his  mind,  we  may 
surmise,  was  greatly  disturbed  by  the  contemplation  of  his 
troubles,  and  was  not  altogether  unimpaired  by  the  ravages 
of  time.  An  artist  could  hardly  paint  a  more  vivid  pic- 
ture of  his  condition  than  is  presented  by  his  own  lan- 
guage: **I  have  been  very  sick.  I  have  been  in  very  bad 
shape.  I  wish  I  had  died  last  night  than  come  up  here  to- 
day. I  wished  I  had  been  found  dead.  The  trouble  I 
have  had.  The  trouble  I  have  over  loss  of  property,  loss 
of  property  and  money  and  health,  too.     I  wished  I  had 
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died  last  night.  This  morning  they  make  me  get  up  and 
come  here.    I  wished  to  God  I  had  died  last  night." 

[2]  Appellant  complains  that  so  many  leading  ques- 
tions were  addressed  to  the  witness.  This  is  a  mattei 
largely  within  the  discretion  of  the  trial  court,  and  we  can- 
not say  that  it  was  abused.  The  physical  and  mental  con- 
dition of  the  witness  justified  this  manner  of  examination 
and,  it  may  be  added,  that  there  was  no  curtailment  of  the 
right  and  privilege  of  cross-examination.  Indeed,  the  court 
invited  the  fullest  inquiry  on  the  part  of  appellant.  More- 
over, the  witness,  without  the  suggestion  of  a  leading  ques- 
tion, virtually  stated  that  Frank  had  promised  to  deed  the 
property  back  to  him.  That,  at  least,  is  a  fair  inference 
from  the  statement  that  we  have  already  quoted  in  refer- 
ence to  the  property  returning  to  him. 

Appellant  contends  that  there  are  some  inconsistencies  in 
the  testimony  of  plaintiflP.  That  would  not  be  surprising, 
and  granting  the  claim,  they  are  not  of  such  character 
as  to  demand  the  repudiation  of  the  testimony  as  unworthy 
of  belief.  In  this  connection,  it  is  claimed  that  the  trial 
court  misconstrued  the  following  remark  of  respondent, 
made  at  the  time  of  the  execution  of  said  deed:  ''It  goes 
to  Frank  anyhow.  He  is  going  to  get  all  I  got.  He  is  to 
have  it.''  This  was  in  response  to  the  question  of  the 
scrivener:  **Well,  what  is  going  to  become  of  it  if  you 
should  dief"  The  court  below  saw  in  the  statement  an  im- 
plication that  the  deed  was  not  intended  as  an  absolute  con- 
veyance of  the  fee.  Be  that  as  it  may,  it  is  clear  that  the 
witness  was  referring  to  the  time  of  his  death,  and  it  was 
then  that  Frank  was  to  have  all  the  property.  This  state- 
ment is  not  at  all  inconsistent  with  the  theory  that  the 
property  was  to  be  returned  to  plaintiff  upon  the  condition 
stated  in  his  testimony.  But  the  case  is  not  to  turn  upon 
the  proper  construction  of  this  somewhat  doubtful  expres- 
sion since  there  is  direct  evidence,  as  we  have  seen,  in  favor 
of  respondent's  position.  It  may  be  added  that  plaintiff 
was  not  required  to  explain  to  the  scrivener  the  agreement 
between  him  and  his  son,  and  even  if  he  had  intentionally 
misled  him  in  that  respect,  no  one  would  have  any  legal 
cause  to  complain. 

[3]  A  further  contention  is  that,  if  the  father  and  son 
had   such   communications  as  are  asserted   by  the  former, 
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they  antedate  the  execution  of  the  deed  and  constituted 
only  negotiations  that  were  superseded  by  the  terms  of  the 
written  instrument.  As  to  this,  appellant  is  in  error. 
There  is  some  evidence  that  said  understanding  was  ex- 
pressed at  the  time  the  deed  was  delivered.  At  any  rate, 
it  was  not  necessary  for  appellant  to  repeat  the  promise 
to  make  it  binding,  and  it  was  just  as  significant  made  days 
before  the  transaction  was  consummated,  provided  it  in- 
duced the  father  to  convey  the  property.  That  the  said 
promise  did  so  move  the  father,  the  trial  court  was  entirely 
justified  in  finding. 

[4]  It  is  further  contended  that  the  general  rule  requir- 
ing only  substantial  support  for  the  finding  of  the  lower 
court  does  not  apply  to  this  class  of  cases  where  an  effort 
is  made  to  set  aside  a  deed  or  to  have  it  adjudged  as 
affected  by  a  trust  not  expressed  in  writing.  The  claim  is 
that  the  evidence  of  a  verbal  agreement  in  such  cases  must 
be  ''clear,  satisfactory,  and  conclusive,"  and  that  this  case 
does  not  meet  that  test.  We  reflect,  though,  that  such  rule 
is  for  the  trial  and  not  the  appellate  court  (Brison  v. 
Brison,  90  Cal.  334,  [27  Pac.  186]),  and  we  have  no  doubt 
that  the  evidence  so  appeared  to  the  judge  below. 

[6]  Moreover,  there  are  certain  circumstances  estab- 
lished by  the  evidence  which  take  this  case  out  of  the  gen- 
eral rule  in  reference  to  the  burden  of  proof.  These  we 
may  briefly  mention.  Of  first  importance  is  the  fact  that 
the  relation  of  trust  and  confidence  existed  between  the 
parties.  This  is  virtually  conceded  by  appellant.  At  any 
rate,  besides  the  inference  created  by  the  natural  relation 
of  father  and  son,  the  evidence  shows  that  the  father  re- 
posed implicit  faith  in  his  son,  and  that  he  had  for  years 
relied  upon  his  advice  in  business  transactions  and  main- 
tained the  closest  bond  of  intimacy. 

The  record  reveals  this  intimacy  and  shows  the  willing- 
ness of  the  son  to  profit  by  the  situation  thus  created.  To 
this  circumstance  must  be  added  the  fact  that  plaintiff  had 
no  independent  advice,  and  the  conveyance  was  without  val- 
uable consideration.  Under  such  circumstances,  the  deci- 
sions hold  uniformly  that  the  transaction  resulting  in 
benefit  to  the  trustee  should  be  viewed  with  **the  most 
scrutinizing  jealousy"  and  that  the  presumption  of  fraud 
attaches,  and  must  be  overcome  by  evidence  that  the  det\l 
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is  what  it  purports  to  be.  {Yordi  v.  Yordi,  6  Cal.  App. 
20,  [91  Pac.  348] ;  Nobles  v.  Hutton,  7  Cal.  App.  15,  [93 
Pae.  289]  ;  Picrcy  v.  Piercy,  18  Cal.  App.  755,  [124  Pac.  561]  ; 
Sobcranes  v.  Soberanes,  97  Cal.  145,  [31  Pac.  910]  ;  Od^ell 
V.  Moss,  130  Cal.  358,  [62  Pac.  555] ;  Cox  v.  Schnerr,  172 
Cal.  371,  [156  Pac.  509].) 

In  the  last  of  these  decisions  it  is  said:  "The  burden  of 
proof  usually  rests  upon  the  person  asserting  fraud,  but 
when  one  bases  a  claim  upon  a  contract  obtained  from  a 
person  to  whom  he  stands  in  a  relation  of  trust  and  con- 
fidence, it  becomes  his  task  to  prove  that  he  exhibited  that 
uberrima  fides  which  removes  all  doubt  respecting  the  fair- 
ness of  the  contract."  However,  the  principle  is  well  set- 
tled, and  we  need  go  no  further  in  its  exposition. 

Viewing  the  evidence  in  the  light  of  this  presumption, 
there  can  be  no  earthly  doubt  of  the  justification  for  the 
court's  finding. 

What  we  have  already  said  is,  we  think,  a  suflficicnt  an- 
swer to  appellant's  second  contention.  We  cannot  say  that 
the  course  pursued  as  to  leading  questions  resulted  in 
prejudice  to  appellant.  It  cannot  be  assumed  that  by  the 
form  of  the  question  the  witness  was  misled  or  induced  to 
commit  perjury.  The  trial  court  was  in  a  position  to  de- 
termine whether  such  procedure  was  in  the  interest  of 
justice,  and  it  is  not  for  us  to  say  that  error  was  thereby 
committed. 

Probably  the  only  surprising  thing  in  the  matter  is  that 
the  son  should  have  contested  his  father's  claim.  It  is  to 
be  hoped  that  such  cases  are  of  infrequent  occurrence. 

It  is  fair  to  suppose  that  nearly  every  son,  even  under 
the  admitted  circumstances  of  this  case,  would  rather  sur- 
render the  property  to  the  father,  who  had  earned  it  and 
believed  he  was  entitled  to  have  it  reconveyed,  than  by 
insisting  upon  a  sordid  legal  right,  bring  his  aged  parent 
in  sorrow  to  his  grave. 

It  may  be  added  that  the  son  does  not  present  a  pleas- 
ing spectacle,  when,  by  his  testimony,  he  virtually  brands 
his  father  as  a  perjurer.  It  would  have  been  much  better 
for  him  if  he  had  obeyed  the  Commandment:  ** Honor  thy 
father  and  thy   mother." 

The    judgment    is    affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[CSv.    No.    2762.      First    Appellate    District,    Division    One. — Khj    27, 

1©1».] 

E.  A.  MOODY,  as  Administrator,  etc.,  Respondent,  v. 
PACIFIC  SURETY  COMPANY  (a  Corporation),  Ap- 
pellant. 

[1]  Executors  and  Administrators  —  Action  on  Administrator's 
Bond — Nonpayment  of  Money  Belonging  to  Estate — Pleading. 
In  an  action  against  the  surety  on  an  administrator's  bond  to  re- 
eoTer  money  belonging  to  the  estate,  an  allegation  that  the  defend- 
ant has  failed  to  paj  the  money,  standing  alone,  is  not  a  sufficient 
allegation  of  nonpayment;  but  such  a  complaint  is  sufficient  in 
this  respect  where  it  alleges  that  neither  the  administrator  nor 
anyone  in  his  behalf  has  accounted  for  said  sum  or  any  part 
thereof,  and  this  is  followed  by  the  allegation  that  the  adminis- 
trator charged  himself  with  the  exact  sum  sued  for,  that  upon  his 
failure  to  appear  in  answer  to  a  citation  to  account  the  court 
found  that  same  sum  to  be  still  due,  and  that  the  defendant  after 
demand  refused  to  make  payment. 

[2]  Id. — Meaning  of  Phrase  "To  Account  for."— The  phrase  "to 
account  for"  means  more  than  the  mere  filing  of  a  paper  state- 
ment of  account;  it  is  a  condition  that  is  not  satisfied  short  of 
paying  over  the  trust  fund  to  the  cesttn  que  trust. 

£3]  Id.  —  Defective  Complaint  —  Cured  by  Answer. — In  an  action 
against  the  surety  on  an  administrator's  bond  to  recover  money 
belonging  to  the  estate,  any  defect  in  the  complaint  in  alleging 
nonpayment  is  cured  by  an  affirmative  allegation  in  the  answer 
that  the  administrator  has  properly  paid  out  and  disbursed  in  the 
course  of  said  administration  all  moneys  received  by  him  as  such 
administrator,  except  sach  moneys  i-ia  were  delivered  into  the  hands 
of  the  plaintiff,  and  that  all  moneys  not  so  paid  out  and  disbursed 
by  said  administrator  were  received  and  retained  by  plaintiff. 

[4]  Id. — Insufficient  Pleading — When  may  be  Cured  by  CoNTiBto- 
vertino  Pleading. — Wlir.n  a  pleading  is  insufficient  on  account  of 
an  insufficient  statement  of  material  facts  rather  than  on  account 
of  a  statement  of  insufficient  facts,  the  defect  in  such  a  pleading 
may  be  curecl  by  the  filing  of  a  controverting  pleading  which 
clearly  and  iHieqiiivoeMlly  places  in  issue  the  material  facts  which 
have  not  before  been  put  in  issue  on  account  of  the  insufficient 
statement  of  the  former  pleading'. 

[5]  Id. — PteooF  OF  Amount  Due  Estatk — Sufficiency  of  Evidence. — 
In  an  action  againbt  the  surety  on  an  administrator's  bond  to 
recover  money  belonging  to  the  ostate.  proof  that  such  adminis- 
trator in  his  account  ehargo«l  him«^elf  with  the  exact  sum  sued  for, 
that    he    was    removed    as   such   administrator    because   of   his   con- 
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tinued  failure  to  account  for  the  moneyB  in  his  hands,  and  that 
at  the  time  he  was  removed  he  failed  to  pay  over  to  his  successor 
all  of  the  funds  of  the  estate  then  in  his  possession,  and  three 
years  later  refused  to  answer  a  citation  requiring  him  to  aecounti 
constituted  sufficient  evidence  to  support  a  finding  of  nonpayment 
of  the  sum  sued  for  as  against  the  surety. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County.    W.  A.  Beasly,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  Oneal  and  Wm.  F.  James  for  Appellant 

R.  C.  McComish  and  D.  M.  Burnett  for  Respondent. 

NOURSE,  J.,  pro  tern, — This  is  an  appeal  from  a  judg- 
ment in  favor  of  plaintiff  and  against  the  surety  on  the 
hond  of  W.  M.  Smith,  as  administrator  of  the  estate  of 
A.  E.  Moody,  deceased. 

The  conceded  facts  are  that  in  January,  1905,  Smith  was 
apj)uintod  administrator  of  the  estJJle;  in  February,  1911, 
lie  filed  his  account  as  such  administrator,  showing 
$2,577.66  in  his  hands  belonging  to  said  estate.  In  Janu- 
ary, 1914,  the  probate  court  removed  Smith  as  administrator 
and  appointed  respondent  in  his  stead;  in  February,  1917, 
a  citation  was  issued  to,  and  personally  served  on,  Smith, 
requirins:  him  to  render  an  account;  upon  his  failure  to 
appear  the  respondent,  by  order  of  the  court,  rendered  an 
account  for  him,  showing  $2,577.66  in  Smith's  hands  owing 
to  the  estate;  this  account  was  settled,  and  in  April,  1917, 
a  written  demand  for  the  payment  to  respondent  of  this 
sum  was  made  on  appellant  before  the  commencement  of 
tliis  action.  Respondent  in  this  action  sued  the  surety  for 
the  amount  sliown  by  this  account  to  be  due  from  Smith 
to  the  estate,  and  recovered  judgment  for  that  amount. 

[1]  Appellant  insists  that  the  complaint  failed  to  state 
a  cause  of  action,  in  that  it  failed  to  allejre  nonpayment  by 
Smith  to  the  respondent,  but  merely  alleged  that  ''said 
W.  M.  Smith  .  .  .  has  never  accounted  to  the  plaintiff  or 
to  the  heirs  of  said  A,  E.  Moody  .  .  .  for  said  sum,"  and 
that  (/rfen<iavt  has  failed.  npLHected,  and  refused  to  pay 
the  ijuiac  or  any  part  thereol." 
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Of  course,  the  allegation  that  the  defendant  has  failed 
to  pay,  standing  alone,  is  not  a  sufficient  allegation  of  non- 
payment, because  payment  might  have  been  made  by  an- 
other. But  the  complaint  alleges  that  neither  the  adminis- 
trator nor  anyone  in  his  behalf  has  accounted  for  said  sum 
or  any  part  thereof.  This  is  followed  by  the  allegation  that 
the  administrator  charged  himself  with  the  exact  amount 
sued  for;  that  upon  his  failure  to  appear  in  answer  to  the 
citation  to  account,  the  court  found  that  same  amount  to 
be  still  due;  and  that  the  defendant  after  demand  refused 
to  make  payment. 

The  bond,  which  is  made  a  part  of  the  complaint,  con- 
tained the  condition  that  the  administrator  would  ' 'faith- 
fully execute  the  duties  of  the  trust  according  to  law." 
An  administrator  is  chargeable  with  the  whole  of  the  es- 
tate coming  into  his  possession.  (Code  Civ.  Proc,  sec. 
1613.)  One  of  the  duties  of  an  administrator  is  to  pay 
over  all  sums  of  money  due  from  him  to  the  distributees 
in  accordance  with  the  decree  of  distribution,  and  this  hb 
must  do  before  he  may  be  discharged.  (Code  Civ.  Proc, 
sec.  1697,)  Another  duty  is  to  *' render  an  exhibit  undef 
oath  showing  the  amount  of  money  received  and  expended 
by  him  .  .  .  and  all  other  matters  necessary  to  show  the 
condition  of  its  [the  estate's]  affairs."  (Code  Civ.  Proc, 
eec.   1622.) 

[2]  The  phrase  ''to  account  for"  means  more  than  the 
mere  filing  of  a  paper  statement  of  account,  which  is  re- 
ferred to  as  an  exhibit  in  the  preceding  section.  In  State 
y.  Williams,  77  Mo.  463,  the  contention  was  made  that  the 
condition  of  a  guardian's  bond  'Hhat  he  would  well  amd 
truly  account  for"  the  moneys  received  by  him  was  satis- 
fied when  the  guardian  charged  himself  with  the  ward's 
money  in  the  annual  settlement.  And,  as  in  the  instant 
case,  the  breach  assigned  in  the  petition  was  the  failure  'Ho 
account  for"  the  moneys  of  the  estate.  But  the  court  (77 
Mo.  471)  said:  ''This  is  not  all  that  is  embraced  in  this 
term  'account  for.'  It  is  a  condition  not  satisfied  short  of 
paying  over  the  trust  fund  to  the  cestui  qiie  trust/'  To  a 
like  effect  is  Ctishman  v.  Ricliards,  100  Mass.  232.  Thus 
the  allegation  of  failure  to  account  for  the  funds  of  the 
estate  sufficiently  raises  the  issue  of  failure  to  pay  over  the 
funds  of  the  estate  to  respondent.     Though  the  complaint 
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is  by  no  means  a  model,  it  contains  a  sufficient  statement 
of  facts  which,  taken  with  the  inferences  which  may  be 
properly  drawn  from  the  facts  stated,  is  sufficient  to  sustain 
it  as  against  a  general  demurrer.  {Jones  v.  International 
Indemnity  Co.,  39  Cal.  App.  706,  [179  Pac.  692].) 

[3]  But  even  if  the  complaint  were  defective  in  this 
respect,  it  is  cured  by  the  allegations  of  the  answer,  which 
read:  **That  said  W.  M.  Smith,  as  such  administrator,  has 
properly  paid  out  and  disbursed  in  the  course  of  said  ad- 
ministration all  moneys  received  by  him  as  such  adminis- 
trator except  such  moneys  as  were  delivered  into  the  hands 
of  said  plaintiff  herein,  and  that  all  moneys  not  so  paid  out 
and  disbursed  by  said  W.  AI.  Smith  were  received  and  re- 
tained by  said  plaintiff. '*  [4]  When  a  pleading  is  de- 
fective on  aci'ount  of  an  insufficient  statement  of  material 
facts,  rr.ther  than  on  account  of  a  statement  of  insufficient 
facts,  the  defect  in  such  a  pleading  may  be  cured  by  the 
filin<r  of  a  controverting  pleading  which  clearly  and  un- 
equivocally places  in  issue  the  material  facts  which  have  not 
before  been  put  in  issue  on  account  of  the  insufficient  state- 
ment of  the  former  pleading.  (Lugiani  v.  Landau  Eco- 
nomic Sjjphon  Co.,  38  Cal.  App.  146,  [175  Pac.  648].) 

[5]  Appellant  fnrtlicr  insists  that  the  finding  of  the 
trial  court  that  Smith  had  not  paid  the  amounts  sued  for 
is  not  supported  by  any  evidence.  The  evidence  is  that  in 
February,  1911,  Smith  filed  his  account  as  administrator, 
charging  himEclf  with  the  exact  sum  here  sued  for;  that 
in  January,  1914,  after  the  probate  court  found  his  con- 
tinued failure  to  account  for  the  moneys  in  his  hands,  he 
was  removed  b&  such  admin ictrator.  It  became  his  duty  at 
that  time  to  pay  over  to  his  successor  all  of  the  funds  of 
the  estate  then  in  his  possession.  This  he  failed  to  do,  and 
three  years  later  refused  to  answer  the  citation  requiring 
liini  to  account.  There  is  ample  evidence  of  a  most  flagrant 
broach  of  trust  on  his  part  as  such  administrator  shown 
by  the  record.  The  settlement  of  respondent's  account  in 
April,  1917,  taken  with  the  administrator's  own  admissions 
Wfis  sufficient  to  fix  the  amount. 

This  evidence  of  the  liability  of  the  administrator  was 
sufficient  to  support  the  finding  of  nonpayment  as  against 
the  app'^llant.  In  a  sijiiila?-  case  the  supreme  court,  in 
holdin<i   Ihat  the  scttlcuicnt  oi*  the  account  of  the  adminia- 
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trator  was  conclusive  against  his  sureties,  said:  "When  the 
liability  of  the  principal  thus  became  fixed,  that  of  the 
surety  attached,  and  upon  the  failure  of  the  principal  to 
pay  the  money  an  action  could  have  been  maintained 
against  the  surety.  In  such  case  the  decree  of  the  probate 
court  would  have  been  conclusive  upon  the  status  of  the 
account  as  respects  the  sureties  as  well  as  the  adminis- 
trator.'' {Chaquetie  v.  Oriei,  60  Cal.  594,  599.)  To  the 
same  eflPect  is  Evans  v.  Gerken,  105  Cal.  311,  313,  [38  Pac. 
725].) 
For  the  foregoing  reasons  the  judgment  is  affirmed. 

Waste,  P.  J.,  and  Bichards^  J.,  concurred. 


[CSt.   No.   1870.     Second   Appellate  District,   Divisioii   One. — ^May  27, 

1919.] 

S.  L.   COLLINS,  Respondent,  v.  ANNIE  G.  BICKNELL, 

Appellant. 

[1]  Pleading  —  Frivolous  Answee  and  Cboss-oomplaint — Striking 
FROM  Becords. — It  is  not  error  to  strike  from  the  records  an 
answer  and  cross-complaint  filed  after  the  expiration  of  the  time 
allowed  where  such  pleading  is  wholly  without  merit  and  alleges 
no  facts  constituting  any  defense  to  the  cause  of  action  stated  in 
the  complaint,  and  no  facts  are  alleged  in  the  cross-complaint 
upon  which  any  affirmative  reUef  can  be  granted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    W.  H.  Thomas,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Irving  McKenna  and  Catherine  A.  McEenna  for  Ap- 
pellant. 

Clyde  Bishop  for  Respondent 

SHAW,  J. — This  is  an  appeal  from  a  judgment  entered 
upon  an  order  of  court  granting  plaintiff's  motion  to  strike 
from  the  records  an  answer  and  cross- complaint  filed  by  de- 
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fendant  after  the  time  within  which  to  file  the  same  bad 
expired. 

The  action  was  to  recover  upon  a  promissory  note,  copy 
of  which  was  set  forth  in  the  complaint.  A  demurrer  to 
a  former  pleading  had  been  sustained  and  defendant 
granted  ten  days  within  which  to  file  an  amended  answer 
and  cross-complaint.  The  pleading  stricken  out  was  not 
only  frivolous,  sham,  and  wholly  without  merit,  but  was 
not  filed  until  after  the  expiration  of  the  time  granted 
for  the  filing  thereof.  That  a  court  in  a  proper  case  may, 
in  the  exercise  of  its  discretion,  strike  out  an  answer  so  filed 
admits  of  no  question.  {Bowsers  v.  Dickerson,  18  Cal.  420; 
Acock  V.  Halsey,  90  Cal.  216,  [27  Pac.  193] ;  Lunmm  v. 
Morris,  7  Cal.  App.  710,  [95  Pac.  907].)  In  the  absence  of 
a  showing  of  abuse  of  such  power,  no  cause  exists  for  com- 
plaint by  reason  of  the  making  of  such  order.  In  the  in- 
stant case,  as  stated,  the  answer  was  wholly  without  merit 
and  alleged  no  facts  3onstituting  any  defense  to  the  cause 
of  action  stated  in  the  complaint;  nor  were  any  facts  al- 
leged in  the  cross-complaint  upon  which  any  affirmative 
relief  could  be  granted  defendant.  Indeed,  waiving  a*l 
objection  as  to  the  pleading  not  being  filed  within  time, 
plaintiff,  upon  demand  therefor,  would  have  been  entitled 
to  judgment  on  the  pleadings. 

The  judgment  is  affirmed. 

Conrcy,  P.  J.,  and  James,  J.,  concurred^ 


[Ciy.   No.    1883.     Second   Appellate  District,   Division   One. — May   27, 

ldl9.] 

ARIZONA    TOBET,     Appellant,    v.     FRANCES     H. 

RANDALL,    Respondent. 

[1]  Appeal — Alternative  Method — Insufpicient  Beco&d  in  Bbibfs. 
Where  the  record  on  appeal  is  prepared  under  the  alternative 
method  and  the  parties  do  not  cause  to  be  printed  in  their  briefs, 
or  in  a  supplement  thereto,  those  p<jrtions  of  the  record  which  they 
desire  to  call  to  the  attention  of  the  court,  the  court  will  not 
search   the  typewritten  tiunacript  for  further  information. 
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APPEAL  from  a  judprment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Earl  Rogers  and  M.  M.  Cohen  for  Appellant. 

Gordon,  Elliott  &  Gordon  for  Respondent 

CONREY,  P.  J.— In  the  briefs  of  counsel  for  appellant 
we  are  informed  that  this  is  an  action  to  compel  specific 
performance  of  a  contract,  and  that  the  appeal  is  from  a 
judgment  entered  after  an  order  sustaining  a  demurrer  to 
the  second  amended  complaint,  without  leave  to  amend. 
The  opening  brief  contains  a  statement  that  the  second 
amended  complaint  ''alleges  in  summary"  certain  facts 
concerning  transactions  between  plaintiff  and  defendant. 
But  the  learned  writers  do  not  favor  us  with  even  a  sum- 
mary statement  of  the  contents  of  the  demurrer  which  was 
so  fatal  to  their  third  attempt  to  state  a  cause  of  action. 

[1]  Where  the  record  is  prepared  under  the  **  alterna- 
tive method"  now  allowed,  and  the  parties  do  not  cause  to 
be  printed  in  their  briefs  or  in  a  supplement  thereto  those 
portions  of  the  record  which  they  desire  to  call  to  the  atten- 
tion of  the  court,  the  court  will  not  search  the  typewritten 
transcript  for  further  information.  (Code  Civ.  Proc,  sec. 
953c;  Barker  Bros.  v.  Joos,  36  Cal.  App.  311,  [171  Pac. 
1085] ;  Magee  v.  W.  J.  Burt  Motor  Car  Co,,  37  Cal.  App. 
737,  [174  Pac.  687] ;  Scott  v.  Hollywood  Park  Co.,  176  Cal. 
681,  [169  Pac.  379];  Chandlee  v.  McCalla,  179  Cal.  678, 
[178  Pac.  709].) 

The  arguments  in  the  briefs  in  this  case  indicate 
(although  the  facts  do  not  so  appear  in  the  ''summary"  of 
the  complaint)  that  the  agreement  which  plaintiff  seeks  to 
have  specifically  performed  was  one  not  to  be  performed 
within  a  year  from  the  making  thereof,  and  that  the  agree- 
ment was  not  in  writing  and  subscribed  by  the  defendant. 
Appellant  in  her  brief  says  that  respondent  "agreed,  con- 
tracted, and  represented"  that  from  the  water  supply 
owned  by  her  on  land  adjoining  that  sold  by  her  to  appel- 
lant the  respondent  would  furnish  from  the  system  already 
in    operation    ample    water    for    all    fiats    and    dwellings 
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erected  by  appellant  on  the  property  purchased  by  her. 
In  the  brief  of  respondent  we  are  told  that  it  is  nowhere 
specifically  alleged  that  the  defendant  entered  into  a  con- 
tract to  do  any  of  the  matters  set  forth  in  the  complaint. 

These  illustrations  show  that  counsel  disagree  about  the 
facts,  and  that  we  cannot  ascertain  the  precise  facts  upon 
which  the  appeal  should  be  determined,  without  examining 
the  typewritten  record.  While  it  would  not  be  difficult,  in 
the  case  of  a  short  record,  for  the  court  to  disregard  the 
rule,  it  must  not  be  forgotten  that  in  many  cases  the 
records  are  long  and  complicated.  The  rule  exists  in  the 
statute,  for  the  very  purpose  of  compelling  counsel  to 
select  from  the  record,  and  accurately  present  for  conve- 
nient reference,  those  portions  of  the  record  which  are  neces- 
sary to  a  decision.  The  time  which  judges  might  consume 
in  searching  through  the  original  transcript  of  a  case  is 
time  taken  from  other  cases  that  wait  for  attention. 

But  the  rule  should  be  uniiormly  enforced,  or  else 
should  be  abandoned.  We  have  no  inclination  to  declare  it 
abandoned,  and  such  declaration  would  be  out  of  harmony 
with  the  law,  even  if  we  were  so  inclined. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Civ.   No.   2657.     Second  Appellate  District,  Diyision  One.— Maj  27, 

1919.] 

TITLE     LAND     COIVIPANT,     Respondent,     v.     B.     G. 

SCHAEFER  et  al.,  Appellants. 

[1]  Appeal— OnDEB  Denying  New  Trial — Presumptions. — The  appel- 
late court  must,  in  the  absence  of  an  affirmative  showing  of  error, 
presume  the  order  of  the  trial  court  denying  a  motion  for  a  new 
trial  was  properly  made. 

[2]  Id. — Typewritten  Transcripts — Application  to  Bills  op  Excep- 
tions AND  Statements — Construction  op  Code  Sections. — The 
provisions  of  sections  953a  and  953c  of  the  Code  of  Civil  Pro- 
cedure have  no  application  to  bills  of  exceptions  or  statements 
settled  and  allowed  by  the  trial  judge  as  provided  in  section  653 
of  the  Code  of  Civil  Procedure.     When  sueh  method  of  bringing 
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Up  the  record  is  adopted,  it  mnst  be  presented  bj  a  printed  tran- 
script thereof. 

[3]  Id. — Whbn  Typewritten  Transcripts  mat  be  Used. — It  is  only 
in  those  cases  where  the  appellant  avails  himself  of  the  provisions 
of  section  953a  of  the  Code  of  Civil  Procedure  that  he  may  adopt 
a  typewritten  form  in  bringing  up  the  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
trial.    Sidney  N.  Reeve,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Lantz,  W.  J.  Davis  and  Howard  F.  Shepherd  for 
Appellants. 

John  P.  Poole  for  Respondent. 

SHAW,  J. — Defendants  appeal  from  a  judgment  ren- 
dered by  the  court  in  favor  of  plaintiflp,  quieting  its  title  to 
a  certain  lot  of  land  described  in  the  complaint,  and  also 
from  an  order  of  court  made  denying  their  motion  for  a 
new  trial. 

No  argument  is  made  by  appellants  urging  a  reversal  of 
the  judgment  for  any  error  disclosed  by  the  judgment-roll. 
In  their  brief,  however,  they  insist  not  only  that  the  evi- 
dence is  insuflScient  to  support  certain  findings,  but  com- 
plain of  rulings  of  the  court  both  in  admitting  and  reject- 
ing evidence  offered,  by  reason  of  which  they  insist  that 
the  court  erred  in  denying  their  motion  for  a  new  trial. 
No  record  is  presented  upon  which  the  court  may  review 
the  rulings  complained  of.  The  motion  for  new  trial  was 
made  upon  a  statement  the  correctness  of  which  is  certified 
by  the  judge  who  tried  the  case;  and  while  the  record 
shows  that  defendants'  motion  for  a  new  trial  was  by  order 
of  the  court  denied,  it  fails  to  show  upon  what  ground  the 
motion  for  a  new  trial  was  made.  For  aught  that  appears 
to  the  contrary,  it  may  have  been  made  for  anyone  or  all 
of  the  causes  specified  in  subdivisions  1,  2,  3,  and  4  of  sec- 
tion 657  of  the  Code  of  Civil  Procedure,  in  which  event 
such  grounds  must  be  made  to  appear  by  affidavits,  none 
of  which  were  filed.  [1]  We  must,  in  the  absence  of  an 
affirmative  showing  of  error,  presume  the  order  denying  the 
motion  was  properly  made.    The  statement  in  support  of 
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defendants'  motion  for  a  new  trial,  as  settled  and  allowed 
by  the  court,  is  brought  up  in  typewritten  form.  No  au- 
thority or  warrant  for  such  procedure  exists.  Section  953a 
of  the  Code  of  Civil  Procedure  provides  that  one  desiring 
to  appeal  may,  **in  lieu  of  preparing  and  settling  a  bill 
of  exceptions  pursuant  to  the  provisions  of  section  650  of 
this  code,"  adopt  the  procedure  therein  prescribed  for  ob- 
taining and  presenting  to  the  court  a  phonographic  report 
of  the  proceedings  had  and  taken  at  the  trial,  to  the  truth 
of  which  the  judge  should  certify,  and  when  so  settled  it 
shall  be  deemed  a  part  of  the  judgment-roll  and  on  appeal 
considered  a  part  of  the  judgment-roll.  Section  953c  of 
the  Code  of  Civil  Procedure  provides  that  where  an  appel- 
lant, in  adopting  a  procedure  for  presenting  a  record  for 
review,  avails  himself  of  the  provisions  of  section  953a, 
such  transcript  need  not  be  printed,  but  '*in  filing  briefs 
on  said  appeal  the  parties  must,  however,  print  in  their 
briefs,  or  in  a  supplement  appended  thereto,  such  portions 
of  the  record  as  they  desire  to  call  to  the  attention  of  the 
court."  [2]  The  provisions  of  these  sections  have  no  ap- 
plication to  bills  of  exception  or  statements  settled  and  al- 
lowed by  the  trial  judge  as  provided  in  section  653  of  the 
Code  of  Civil  Procedure.  When  such  method  of  bringing 
up  the  record  is  adopted,  it  must  be  presented  by  a  printed 
transcript  thereof.  [3]  It  is  only  in  those  cases  where  the  ap- 
pellant avails  himself  of  the  provisions  of  section  953a  of 
the  Code  of  Civil  Procedure  that  he  may  adopt  a  type- 
written form  in  bringing  up  the  record.  Appellants  did 
not  avail  themselves  of  the  provisions  of  this  section,  but, 
for  the  purpose  of  illustrating  the  alleged  errors  committed 
by  the  court,  procured  the  settlement  of  a  statement  used 
on  their  motion  for  a  new  trial.  The  record  so  presented 
in  typewritten  form  is  unauthorized  by  the  sections  of  the 
code  to  which  we  have  referred  and  hence  cannot  be  con- 
sidered in  support  of  their  appeal  from  the  order  denying 
their  motion  for  a  new  trial. 

There  appears  to  be  no  error  disclosed  by  the  judgment- 
roll,  and  for  the  reasons  given,  no  authenticated  record  is 
presented  upon  which  we  can  say  the  trial  court  erred  in 
denving  defendants'  motion  for  a  new  trial. 

The  judgment  and  order  are,  therefore,  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Ci7.  No.  1980.     Third  Appellate  District.— Maj  27,  1919.] 

PASQUALE     PELUSO,     Respondent,     v.     CITY     TAXI 
COMPANY    (a    Corporation),    Appellant. 

[1]  Neguoence  —  Action  fob  Damages  foe  Death  —  Evidekce  — 
Findings. — In  this  action  to  recover  damages  for  the  death  of  a 
minor  through  having  been  run  into  by  a  taxi  driven  by  an  em- 
ployee of  the  defendant,  the  evidence  abundantly  supported  the 
finding  that  the  defendant  waa  palpably  negligent  and  that  there 
was  no  contributing  negligence  on  the  part  of  the  minor. 

[2]  Id. — ^Damages — When  may  be  Set  Aside  as  Excessive.— To  set 
aside  a  verdict  in  an  action  for  damages  for  the  death  of  a  minor 
on  the  ground  that  the  judgment  is  excessive,  the  excess  must 
appear  as  a  matter  of  law,  or  the  facts  must  be  such  as  to 
suggest  at  first  blush  passion,  prejudice,  or  corruption  on  the  part 
of  the  jury. 

[3]  Id. — Death  or  Minob — Damages  Reoovebable. — In  an  action  for 
damages  for  the  death  of  a  minor,  recovery  is  not  limited  to  his 
earning  capacity  during  minority,  but  includes  the  present  value 
of  the  reasonable  benefit  which  the  parents  would  probably  have 
received  after  his  majority  and  dnring  the  period  of  their  common 
expectancy  of  life. 

[4]  Id. — Case  at  Bab^-Damages  not  EIzcessive. — Where  the  deceased 
was  a  boy  of  the  age  of  fifteen  years,  strong  and  healthy,  and 
working  regularly  in  a  boiler-making  shop  receiving  forty-five  or 
fifty  dollars  a  month,  all  of  which  earnings  were  given  to  his 
parents,  it  cannot  be  said  that  a  verdict  of  three  thousand  five 
hundred  dollars  was  excessive. 

[6]  Id.  —  Incomplete  Instruction  —  Hemedt. — Where  an  instruction 
does  not  cont'\in  a  misdirection  to  the  jury,  but  rather  an  in- 
complete direction,  the  appellant  is  in  no  i>osition  to  eomphiin  if 
he  does  not  ask  for  a  more  specific  and  explicit  instruction. 

[6]  Id. — Pbobable  Futube  EIabninos — Oonsidebation  by  Juby. — In 
an  action  for  damages  for  the  death  of  a  minor,  it  is  proper  for 
the  jury,  in  awarding  damages,  to  consider  the  probable  future 
benefits  that  would  have  accrued  to  the  father  from  the  pcrvices 
of  the  minor  in  case  the  accident  had  not  occurred. 

2.  What  is  excessive  verdict  in  action  for  death  by  wrongful  act, 
notes,  Ann.  Oaa.  1915C,  449;   18  Ann.  Oas.  1209. 

3.  Measure  of  damages  recoverable  by  parent  for  death  of  minor 
child  by  wrongful  act,  notes,  Ann.  Cas.  1916B,  532;  Ann.  Cas.  1912C, 
58. 

Measure  of  domaires  reroverable  in  behalf  of  estate  of  an  infant 
for  his  wrongful  death,  note,  7  A.  L.  B.   1340. 

6.  Character  ar'l  PiifTi-icnry  of  evVl^nco  to  show  nefiniiary  loss  to 
parents  by  death  of  child,  note,  L.  E.  A.   191SE,  'J78. 
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[7J  Id. — Expectation  of  Life — Judicial  NoncB. — The  courts  take 
judicial  notice  as  to  the  expectation  of  life. 

[8]  Id. — Action  Against  Oorpobation  and  Stockholders — Dismissal 
AS  to  Stockholders. — In  an  action  against  a  corporation  and  its 
stockholders  for  damages  for  the  death  of  a  minor  through  the 
negligence  of  the  defendant  corporation,  the  latter  is  not  injured 
by  the  dismissal  of  the  action  as  to  the  stockholders. 

[9]  Id. — Pleading — ^Use  of  Words  "Carelessly  and  Negligently." 
In  an  action  for  damages  for  the  death  of  a  minor  through  the 
-  alleged  negligence  of  the  defendant  taxi  company,  it  is  proper  for 
the  court  to  refuse  to  strike  out  the  words  "carelessly  and  negli- 
gently" in  the  complaint,  wherein  they  appear  in  the  sentence, 
'*The  defendant,  .  .  .  carelessly  and  negligently  drove  an  auto- 
mobile," etc.,  and,  also,  "then  and  there  so  carelessly  and  negli- 
gently managed  said  automobile,"  etc. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    Peter  J.  Shields,  Judge.    AflSrmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  A.  Gett  for  Appellant 

A.  M.  Seymour,  Sheridan  Downey  and  Hyman  Zagoren 
for  Respondent. 

BURNETT,  J. — This  action  was  brought  to  recover  dam- 
ages for  the  death  of  a  minor  son,  and  the  verdict  and 
judgment  were  in  favor  of  plaintiflf  for  the  sum  of  three 
thousand  five  hundred  dollars. 

[1]  The  evidence  abundantly  supports  the  finding  that 
appellant's  negligence  was  the  proximate  cause  of  the  death 
of  the  minor.  Indeed,  we  rarely  have  a  case  wherein  such 
affirmation  can  be  made  with  equal  assurance.  The  over- 
whelming weight  of  the  evidence  shows  that  the  minor  was 
riding  slowly  on  a  bicycle  on  the  proper  side  of  Eighth 
Street,  in  Sacramento.  A  taxi  driven  by  an  employee  of 
appellant  came  from  behind  going  in  the  same  direction 
and  traveling  at  a  high  rate  of  speed.  No  signal  was  given 
by  the  driver  to  warn  the  boy  of  the  approach  of  the  taxi, 
and  when  the  machine  was  within  a  few  feet  of  the  bicycle, 
the  driver  swung  it  to  the  wrong  side,  trying  to  pass  to 
the  right  of  the  bicycle  and  thereby  causing  a  collision, 
which  resulted  in  the  almost  in&taut  death  of  the  minor. 
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Several  disinterested  witnesses  testified  substantially  to  the 
foregoing  facts.  Of  these  we  may  quote  Mrs.  Mary  Silva 
as  follows:  "Well,  as  we  was  going  down  Eighth  Street,  my 
attention  was  directed  to  a  boy  on  a  bicycle,  and  he  was 
just  coming  along,  and  all  of  a  sudden  I  heard  a  terrible 
noise,  just  a  buzz,  and  I  noticed  it  was  a  taxicafo,  and  I 
noticed  them  about  the — ^just  a  little  ways  past  the  car- 
track  in  the  intersection  on  P.  Street  line,  just  four  or  five 
feet  maybe,  something  like  that,  and  the  taxi  was  just  com- 
ing at  such  speed  that  it  swerved  between  the  boy  on  the 
bicycle  and  the  curbing,  and  the  left  of  the  automobile 
struck  the  hind  end  of  the  bicycle  and  threw  the  boy  some 
distance  from  the  bike  and  he  landed  on  his  head."  She 
further  testified  that  the  automobile  was  traveling  **at 
least  thirty  miles  per  hour,"  the  boy  on  the  bicycle  not  more 
than  ** seven  or  eight  miles  per  hour,"  and  that  she  did  not 
hear  any  signal  given  and  that  the  deceased  'Vas  coming 
straight."  The  testimony  of  the  witnesses  for  the  plain- 
tiff, it  may  be  added,  shows  that  the  boy  was  exercising 
ordinary  care,  that  he  was  where  he  had  a  right  to  be  and 
he  had  no  opportunity  to  escape  the  danger,  if  he  really 
had  any  apprehension  of  it.  The  principles  of  law  applica- 
ble to  such  a  situation  are  plain,  have  often  been  stated  by 
this  and  other  courts,  and  they  need  no  repetition.  As  we 
are  required  to  view  the  facts,  it  must  be  said  that  appel- 
lant was  palpably  negligent,  that  there  was  no  contributory 
negligence  on  the  part  of  said  minor,  and  that  appellant  is 
legally  responsible  for  the  accident. 

[2]  It  can  be  said  with  equal  confidence  that  the  ver- 
dict is  not  so  large  as  to  be  properly  characterized  as  exces- 
sive. In  fact,  under  the  circumstances  the  amount  seems  to 
be  quite  reasonable,  and  it  can  be  properly  said  that  the 
jury  manifested  a  degree  of  moderation  and  justice  that  is 
not  always  shown  in  such  cases.  To  set  the  verdict  aside 
upon  this  ground,  the  excess  must  appear  as  a  matter  of 
law,  or  ''the  facts  must  be  such  as  to  suggest  at  first  blush 
passion,  prejudice,  or  corruption  on  the  part  of  the  jury." 
{Bond  V.  United  Railroads,  159  Cal.  270,  [Ann.  Cas.  1912C, 
50,  48  L.  R.  A.  (N.  S.)  687,  113  Pac.  366] ;  Slaughter  v. 
Goldberg,  Bowen  &  Co.,  26  Cal.  App.  318,  [147  Pac.  90].) 
Nothing  of  this  kind  appears  in  the  case  at  bar.  The  boy 
was  fifteen  jcars  of  age,  strong  and  healthy,  was  working 
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regularly  in  the  boiler-making  shop  of  the  Southern  Pa- 
cific Company;  he  was  receiving  forty-five  or  fifty  dollars 
a  month,  was  the  eldest  of  six  children,  and  gave  all  of  his 
earnings  to  his  parents,  for  the  support  of  the  family. 
Regarding  the  question  from  a  financial  standpoint,  which 
the  law  demands,  and  keeping  in  view  the  probabilities  of 
the  future  if  his  life  had  run  its  natural  course,  it  is  rea- 
sonable to  suppose  that  he  was  worth  more  to  his  parents 
than  the  sum  of  three  thousand  five  hundred  dollam. 
[3]  The  recovery  was  not  limited,  of  course,  to  the  earn- 
ing capacity  of  the  son  during  his  minority,  but  it  in- 
cluded the  present  value  of  the  reasonable  benefit  which 
the  parents  would  probably  have  received  after  his  major- 
ity and  during  the  period  of  their  common  expectancy  of 
life.  {Bond  v.  United  Railroads,  supra.)  [4]  The  boy's 
expectancy  was  about  forty-five  years  and  the  father's 
twenty-five,  the  common  expectancy  being  therefore  the 
latter  period.  We  think  we  have  stated  sufficient  facts  to 
indicate  the  moderation  of  the  award  in  view  of  the  prob- 
able deprivation  of  the  father  of  the  services,  earnings, 
society,  comfort,  and  protection  of  his  son  for  so  many 
years.  In  the  Bond  case,  supra,  the  minor  was  of  the  age 
of  twenty  years  and  the  award  was  for  the  sum  of  four 
thousand  five  hundred  dollars,  and  in  the  Slaughter  case 
the  verdict  was  for  ten  thousand  dollars,  the  deceased  being 
of  the  age  of  twenty-three  years  at  the  time  of  the  fatal 
accident.  In  neither  of  these  cases  was  the  verdict  held 
to  be  excessive.  The  facts  of  this  case  disclose  even  less 
reason  for  setting  aside  the  verdict  as  immoderate  and  un- 
conscionable. 

Complaint  is  made  of  the  action  of  the  court  as  to  the 
instructions  and  particularly  of  the  following:  **The  word 
'damages'  as  used  in  the  preceding  instruction  (Code  Civ. 
Proc,  sec.  377),  includes  pecuniary  loss  of  every  kind, 
Avhich  the  evidence  in  this  case  established  with  reasonable 
certainty,  has  been  snfTered  and  will  in  future  be  suffered 
by  this  plaintiff  because  of  the  death  of  his  son,  Antonio 
Peluso.  To  arrive  at  the  total  amount  of  damages  to  be 
awarded  you  may  consider  not  only  what  support  plaintiff 
with  reasonable  certainty  would  have  derived  from  the 
earnings  and  services  of  his  son  until  he  reaches  twenty-one, 
but  also,  with  reasonable  certainty,  after  such  age,  and  also 
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what  pecuniary  loss  this  plaintiff  has  suffered  and  will  in 
future  suffer  with  reasonable  certainty  by  being  deprived 
of  the  comfort,  society,  and  protection  of  his  said  son, 
Antonio  Peluso,  not  only  until  he  reaches  majority,  but 
thereafter."  Appellant  claims  that  there  are  two  fatal  de- 
fects in  the  instruction;  first,  '* nothing  was  said  to  the 
effect  that  the  jury  should  determine  whether  there  was  a 
reasonable  probability  that  the  conditions  as  to  health  and 
earning  capacity  of  the  minor  son  would  continue  'for  some 
time  after  he  became  of  age/  "  and,  second,  "nothing  was 
said  about  the  point  that  the  damages  were  to  include  Hhe 
present  value  of  the  benefits  which  it  could  reasonably  be 
expected'  the  minor  son  'would  have  bestowed  upon  his 
parents  during'  his  'expectancy  of  life,'  though  this  element 
of  the  expectancy  of  life  of  the  father  was  mentioned  in 
the  course  of  the  proceedings."  Another  contention  of  ap- 
pellant is,  that  the  instruction  failed  to  contain  a  caution 
against  the  allowance  of  compensation  **for  sorrow  or  dis- 
tress" or  for  **a  remote  and  conjectural  pecuniary  loss." 

[6]  The  defects,  however,  if  they  may  be  called  such, 
constitute  ''sins  of  omission  rather  than  of  commission." 
The  instruction  did  not  contain  a  misdirection  to  the  jury, 
but  rather  an  incomplete  direction.  In  such  case,  an  appel- 
lant is  in  no  position  to  complain  where  he  does  not  ask 
for  a  more  specific  and  explicit  instruction.  {Rice  v.  WhiU 
morey  74  Cal.  619,  at  p.  624,  [5  Am.  St.  Rep.  479,  16  Pac. 
501] ;  Nicol  v.  Lamaeister,  102  Cal.  658,  at  p.  660,  [36  Pac. 
925].) 

We  think  said  instruction  is  fairly  construed  as  mean- 
ing that  in  awarding  damages  the  jury  might  consider  the 
two  elements,  namely,  the  loss  that  might  accrue  to  the 
father  during  the  minority  of  the  son,  and  also,  the  loss 
that  might  be  suffered  by  the  former  after  the  latter  had 
reached  his  majority.  In  other  words,  an  attempt  was 
made  to  state  the  factors  embraced  in  the  question  of  dam- 
ages as  they  are  set  forth  in  the  decision  of  the  supreme 
court  in  the  Bond  case,  sxipra. 

It  is  to  be  observed  that  the  instruction  begins  with  the 
statement:  "The  word  'damages'  as  used  in  the  preceding 
instruction  includes,"  etc.  It  certainly  does  include  what 
was  thereinafter  stated.  The  second  sentence  is:  "To  ar- 
rive at  the  total  amount  of  damages  to  be  awarded  you 
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may  consider,"  etc.  This  is  probably  more  objectionable 
than  the  first  part,  as  possibly  subject  to  the  implication 
that  the  jury  should  award  the  future  value  of  such  ser- 
vices. But  we  must  assume  that  the  jurors  were  persons 
of  intelligence  and  would  know  that  they  must  make  al- 
lowance for  the  difference  in  value  between  the  present  and 
future  use  and  enjoyment  of  the  same  sum  of  money.  By 
said  instruction,  the  jurors  were  not  required  to  award  the 
amount  of  the  probable  future  benefits  that  would  have 
accrued  to  the  father  from  the  services  of  the  son  in  case 
the  accident  had  not  occurred,  but  they  were  instructed 
that  in  awarding  damages  they  might  consider  such  ben- 
efits. [6]  This  it  was  proper  for  them  to  do,  and,  while 
the  instruction  is  not  as  complete  and  accurate  as  it  might 
be,  we  think  it  cannot  be  said  that  thereby  appellant  suf- 
fered any  injury.  In  other  words,  a  finding  of  the  pres- 
ent value  of  said  benefits  as  the  proper  verdict  to  award 
is  not  irreconcilable  with  said  instructions,  and  under  well- 
settled  principles  we  must  assume  that  the  three  thousand 
five  hundred  dollars  represents  the  judgment  of  the  jury 
as  to  the  amount  of  said  present  value. 

[7]  As  to  the  expectation  of  life,  that  is  a  matter  of 
which  the  courts  take  judicial  notice.  (20  Am.  &  Bng. 
Ency.  of  Law,  2d  ed.,  p.  886;  Valente  v.  Sierra  By.  Co,, 
151  Cal.  534,  [91  Pac.  481].)  It  was,  though,  virtually 
agreed  by  counsel  that  the  American  table  of  mortality 
should  be  considered  as  received  in  evidence,  as  shown  by 
this  colloquy:  **Mr.  Downey:  .  •  .  We  wish  to  prove  the 
expectancy  of  life  of  Mr.  Peluso,  the  father,  by  the  mor- 
tality tables.  If  the  court  takes  judicial  notice  of  that  I 
will  look  it  up  and  let  the  court  know  so  that  it  can  in- 
struct the  jury.  The  Court:  Well,  I  don't  know  that  I  do. 
I  think  that  would  probably  have  to  be  offered.  I  think 
counsel  would  consent  that  it  be  admitted.  Mr.  Gett:  No 
objection  to  that  but  there  are  three  or  four  mortality 
tables;  which  one  are  they  going  to  admit!  Mr.  Seymour: 
The  American  table.  Mr.  Downey:  They  are  all  about  the 
same.  The  Court:  Well,  with  that  understanding,  you 
submit  your  case?'* 

The  court,  no  doubt,  intended  to  call  the  attention  of  the 
jury  to  said  table  in  reference  to  the  expectancy  of  life  as 
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to  one  of  Mr.  Peluso's  age,  but  probably  overlooked  it. 
This  was  excusable  since  neither  party  requested  such  in- 
struction. But,  at  any  rate,  how  can  it  be  said  that  appel- 
lant was  prejudiced  by  such  failure  or  omission  f  If  the 
court  had  so  instructed  the  jury,  it  would  have  been  to 
tell  them  that  Mr.  Peluso  would  probably  live  twenty-five 
years.  Is  it  probable  that  the  verdict  would  have  been  re- 
duced! It  is  entirely  improbable  that  it  would  have 
affected  the  verdict  in  the  least.  Speaking  of  the  proba- 
bilities, it  is  quite  likely  that  the  matter  was  fully  ex- 
plained, without  objection,  in  the  argument  of  plaintiff  to 
the  jury,  and  that  it  was  carefully  considered  in  the  deter- 
mination of  the  verdict.  We  cannot  suppose  that  the  able 
counsel  would  fail  to  elucidate  the  subject  in  the  develop- 
ment of  their  view  of  the  case,  if  indeed  the  jury  needed 
any  enlightenment  upon  that  subject  concerning  which  in- 
formation is  80  accessible  to  all.  We  may  add  that  all  the 
instructions  requested  by  appellant  were  given  except  one, 
which  was  a  mere  repetition  of  another. 

[8]  We  can  see  no  merit  in  appellant's  complaint  be- 
cause the  plaintiff  made  the  stockholders  codefendants  and 
afterward  dismissed  the  action  as  to  them.  Indeed,  ap- 
pellant demurred  to  the  complaint  on  the  ground  that  it 
was  improperly  joined  with  the  other  defendants  in  the 
action,  and  respondent  seems  to  have  reached  the  same  con- 
clusion and  to  have  remedied  the  defect  by  said  dismissal. 
At  any  rate,  it  is  difficult  to  conceive  how  appellant  has 
been  injured  by  said  action.  The  other  defendants  may 
eventually  have  to  bear  the  loss  since  they  are  stockholders, 
but  the  primary  liability  is  against  the  corporation. 

[9]  With  equal  zeal  appellant  complains  because  the 
court  below  refused  to  strike  out  the  words  "carelessly  and 
negligently  *'  in  the  complaint  wherein  they  appear  in  the 
sentence,  "The  defendant.  City  Taxi  Company,  carelessly 
and  negligently  drove  an  automobile,"  etc.,  and,  also, 
"then  and  there  so  carelessly  and  negligently  managed 
said  automobile,"  etc.  The  action  of  the  court  was  en- 
tirely proper.  The  significance  and  character  of  these  ex- 
pressions, as  used  in  a  pleading  of  negligence,  are  fully 
considered  in  Ellis  v.  Central  California  Traction  Co.,  37 
Cal.   App.  390,   [174  Pac.  407].    But  even  if  we  were  to 
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concede  that  they  constitute  surplusage,  it  would  be  ap- 
parent that  appellant  suffered  no  damage  by  the  ruling  of 
the  court. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred* 


[Cir.    No.    2568.     First   AppeUate   District,    Division    One. — Maj    28, 

1919.] 

T.     G.    ATKINSON,     Respondent,    v.     THE     CHARLES 
NELSON  COMPANY  (a  Corporation),  Appellant 

[1]    CONVEESION  —  RESPONSIBILITT     FOB     AC!TS     OF     INDEPENDENT     CON 
TRACTOR — LIABILITY    FOR    PROPERTY    DELIVERED    TO     AGENT. — ^Whils 

the  defendant  in  an  action  for  damages  for  conversion  cannot  be  held 
responsible  for  the  tortious  acts  of  another  who  held  toward  it  the 
relation  of  independent  contractor,  such  defendant  is  responsible 
where  such  independent  contractor,  acting  under  its  directions, 
delivered  the  property  to  one  who  was  acting  as  its  agent  and 
such  agent  converted  the  property  to  his  own  use. 

[2J  Id. — Delivery  of  Property  to  Person  Designated — Inference 
OF  Agency — Burden  of  Proof. — Where  in  such  action  it  was 
shown  that  the  independent  contractor  delivered  the  property  to 
the  person  designated  bj  the  defendant,  this,  in  the  absence  of 
any  showing  to  the  contrary,  was  sufficient  to  justify  the  inference 
that  such  person  to  whom  the  property  was  delivered  was  the 
agent  of  defendant;  and  the  burden  was  then  cast  upon  the  de- 
fendant to  rebut  such  inference  by  proof  of  the  real  relationship 
between  itself  and  such  fhird  person. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  T.  Nourse, 
Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cooley  &  Lachmund  and  A.  E.  Cooley  for  Appellant 

Henry  A.  Jacobs  and  G.  B.  Blanckenburg  for  Respond- 
ent. 
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RICHARDS,  J, — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  in  an  action  for  damages  for  the  alleged 
conversion  of  certain  spars. 

The  plaintiff's  assignor  had  delivered  to  the  United 
States  government  at  the  Mare  Island  Navy  Yard  a  num- 
ber of  spars  eighty-five  feet  in  length.  Six  of  these  had 
been  rejected  by  the  government,  but  were  lying  at  the 
boom  of  the  Mare  Island  Navy  Yard  pending  their  removal 
by  the  plaintiff's  assignor.  The  defendant  had  also  and 
about  the  same  time  delivered  a  number  of  spars  of  the 
maximum  length  of  sixty-five  feet  to  the  United  States  gov- 
ernment at  said  navy  yard,  of  which  twenty  had  been  re- 
jected, and  these  were  also  lying  at  the  boom  of  the  navy 
yard  awaiting  removal.  This  was  the  condition  of  things 
on  May  17,  1914,  when  the  defendant  wrote  the  following 
letter  to  the  general  storekeeper  in  charge  of  whatever 
spars  were  at  the  boom  of  the  navy  yard,  viz.: 

•'S.  P.  May  17,  1914. 
"General  Storekeeper,  Mare  Island: 

'*  Please  deliver  to  Oakland  Launch  &  Towboat  Company 
twenty  rejected  spars. 

"The  Charles  Nelson  Co., 
"Per  James  K  Nelson." 

This  letter,  or  order,  was  delivered  to  the  captain  in 
charge  of  a  tug  of  the  Oakland  Launch  and  Towboat  Com- 
pany named  therein,  who  was  at  the  same  time  instructed 
by  the  defendant  to  deliver  the  spars  named  in  said  order 
when  received  by  him  to  one  R.  B.  Swayne  in  Oakland.  In 
executing  this  order  and  instruction  the  captain  of  the 
tugboat  of  the  Oakland  Launch  and  Tugboat  Company 
proceeded  to  Mare  Island  and  there  received  from  the  said 
storekeeper  twenty  spars,  of  which,  however,  six  were  the 
rejected  spars  of  the  plaintiff's  assignor,  and  these  he 
transported  to  Oakland  and  delivered  to  said  Swayne,  who 
sold  the  entire  lot  to  other  parties.  Later  the  plaintiff,  to 
whom  the  six  rejected  spars  had  been  assigned,  sent  a  tug- 
boat to  Mare  Island  for  the  purpose  of  having  his  spars 
towed  to  San  Francisco,  and  then  for  the  first  time  learned 
that  his  spars  had  been  delivered  to  the  Oakland  Launch 
and  Tugboat  Company  on  the  defendant's  order.  Upon 
learning  these  facts  the  plaintiff,  at  first  orally  and  then  in 
writing,  demanded  of  the  defendant  reimbursement  for  the 
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value  of  the  spars  so  taken.  To  these  demands  the  de- 
fendant replied,  disclaiming  any  liability  for  the  plaintiff's 
spars,  or  any  interest  in  the  matter.  Whereupon  this  suit 
was  begun,  and  resulted  in  a  judgment  in  the  plaintiff's 
favor  for  the  sum  of  nine  hundred  dollars,  the  value  of 
said  spars,  and  $188.14,  interest  thereon  from  the  date  of 
the  alleged  conversion. 

[1]  The  first  and  in  fact  the  main  contention  of  the 
appellant  is  that  it  was  not  guilty  of  the  conversion  of  the 
spars  in  question,  for  the  reason  that  the  Oakland  Launch 
and  Tugboat  Company,  which  actually  received  said  spara 
from  the  government  official  at  Mare  Island,  was  an  inde- 
pendent contractor  for  whose  tortious  acts  the  appellant 
cannot  be  held  responsible.  It  would  seem  to  be  conceded 
by  the  respondent  that  the  authorities  cited  by  the  appel- 
lant sustain  its  contention  that  the  said  tugboat  company 
which  received  the  respondent's  six  spars  from  the  store- 
keeper at  Mare  Island  upon  the  appellant's  order  to  said 
storekeeper  to  deliver  to  the  captain  of  the  tug  **  twenty 
rejected  spars"  was,  in  the  receipt  of  the  respondent's  spars, 
an  independent  contractor,  for  whose  mistake  or  tortious 
act  the  appellant  would  not  be  liable;  but  it  seems  to  us 
that  this  is  not  the  determining  factor  in  the  case,  for  the 
reason  that  the  tugboat  company,  after  receiving  whatever 
spars  it  did  receive  under  said  order,  was  under  its  fur- 
ther instruction  to  deliver  said  spars  to  R.  B.  Swajrne  in 
Oakland.  Had  the  appellant's  said  instruction  to  the  tow- 
boat  company  been  to  deliver  said  spars  to  the  appellant 
directly,  and  had  it  done  so,  and  had  the  appellant  sold 
said  spars,  its  liability  for  their  conversion  could  not  be 
disputed.  [2]  The  evidence  shows  that  the  tugboat  com- 
pany was  instructed  by  the  appellant  to  deliver  whatever 
spars  it  received  from  the  storekeeper  at  Mare  Island  to 
B.  B.  Swayne,  and  that  it  obeyed  said  instruction.  This, 
in  the  absence  of  any  showing  to  the  contrary,  would  have 
been  sufficient  to  have  justified  the  inference  that  said  R.  B. 
Swayne  was  to  be  the  agent  of  said  appellant  in  receiving 
said  spars.  This  view  is  amply  supported  by  the  unques- 
tioned fact  that  the  appellant  in  its  dealing  with  the  United 
States  government  in  the  matter  of  the  sale  to  it  of  spars 
was  acting  as  the  owner  of  whatever  spars  it  had  delivered 
at  the  Mare  Island  Mavy   Yard  and  of  whatever  portion 
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of  said  spars  the  government  had  rejected,  and  that  it  was 
seeking  to  have  transported  by  the  tugboat  company 
and  delivered  in  Oakland  according  to  its  instruction. 
Having  shown  such  delivery  of  the  six  spars  in  question  to 
Swayne,  the  consignee  of  the  appellant's  own  selection,  and 
having  further  proven  that  upon  being  informed  by  the 
respondent  that  its  chasen  carrier  had  taken  possession  of 
his  said  spars  and  delivered  them  to  Swayne,  and  that  the 
appellant  made  no  other  response  or  explanation  than  to 
disclaim  either  liability  or  interest  in  the  premises,  the 
plaintiff  was  entitled  to  rest  upon  the  inference  of  Swayne 's 
agency  which  thus  arose;  and  the  burden  was,  in  our  opin- 
ion, cast  upon  the  defendant  to  rebut  such  inference  by 
proof  of  the  real  relationship  between  itself  and  Swayne. 
This,  however,  the  appellant  made  no  effort  to  effectually 
do.  In  its  briefs  it  is  suggested  that  Swayne  was  not  its 
agent,  but  was  the  agent  of  one  Vallens,  from  whom  it 
originally  procured  the  spars  which  it  had  delivered  at 
Mare  Island  upon  the  government  requisition,  but  the 
proofs  which  it  proffered  do  not  justify  this  claim,  but,  on 
the  contrary,  seem  to  show  that  Swayne  in  the  receipt  of 
these  spars  and  in  their  resale  was  acting  for  the  appellant 
and  made  his  accounting  to  it.  For  whatever  of  deficiency 
there  may  be  in  the  proofs  on  this  subject,  the  appellant 
must  be  held  responsible,  since  all  of  the  facts  from  which 
the  relationship  between  itself  and  Swayne  was  to  be  in- 
ferred were  within  its  own  knowledge.  Upon  this  branch 
of  the  case  we  are  of  the  opinion  that  the  plaintiff  had 
made  out  a  case  of  conversion  when  it  had  traced  its  miss- 
ing spars  into  the  custody  of  Swayne,  who  had  resold  them, 
and  when  he  had  failed  to  receive  any  satisfaction  from 
the  defendant  upon  demand  for  reimbursement  for  his 
spars. 

The  appellant  further  contends  that  the  court  committed 
several  errors  in  the  admission  of  evidence.  We  have  ex- 
amined these  and  are  of  the  opinion  that  the  appellant  was 
not  prejudicially  affected  by  any  of  said  errors  (conceding 
them  to  be  such),  since  the  matters  to  which  they  refer 
cover  evidence  in  regard  to  facts  concerning  which  there 
is  no  substantial  dispute. 

The  judgment  is  aflBrmed. 

Waste,  P.  J.|  and  Kerrigan,  J.,  coneurred. 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  27,  1919,  and  a  peti- 
tion to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  July  24,  1919. 

All  the  Justices  concurred,  except  Melvin,  J.,  and  Olney, 
J.,  who  were. absent 


[Civ.    No.   2779.     Firrt   Appellate   District,   Divigion    Two.— May   28, 

1919.] 

SAM  ELLEN  HANNA,  Respondent,  ▼.  INTERSTATE 
BUSINESS  MEN'S  ACCIDENT  ASSOCIATION  OP 
DES  MOINES,  IOWA,  Appellant. 

[1]  Accident  Insurance  —  Injubt  Causing  Hernia  —  Subsequent 
Death — Reduced  Liability. — Where  a  policy  of  insurance  proTidea 
for  payment  to  the  beneficiary  in  case  of  the  death  of  the  insured 
"on  account  of  bodily  injuries  .  .  .  effected  directly  and  inde- 
pendently of  any  other  contributing,  concurring,  or  intervening 
cause,  by  external,  violent,  and  accidental  means,"  but  limits  the 
liability  "if  the  bodily  injury  be  a  hernia,"  the  insurance  com- 
pany is  not  entitled  to  th«  benefit  of  the  reduced  liability  when 
death  results  from  a  hernia,  which  in  turn  is  caused  by  the  in- 
sured's having  accidentally  slipped  and  been  struck  on  the  chest 
and  abdomen  by  a  plank. 

[2J  Id.  —  Cause  of  Death. — In  such  case,  the  accident  itself,  and 
not  the  resultant  hernia,  is  regarded  as  the  cause  of  the  death. 
The  cause  of  the  injury  is  that  which  sets  in  motion  a  train  of 
events  which  brings  about  a  result  without  the  intervention  of  any 
force  operating  or  working  actively  from  a  new  and  independent 
source. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco.  John  Hunt,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  M.  Haines,  Dunshee,  Haines  &  Brody  and  Hadsell, 
Sweet  &  Ingalls  for  Appellant. 

Jacobs  &  Oliver  and  Frank  E.  Green  for  Respondent. 
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HAVEN,  J. — ^PlaintiflF  sued  as  beneficiary  under  a  policy 
of  accident  insurance  issued  to  her  deceased  husband  by 
defendant.  Verdict  and  judgment  were  entered  for  plain- 
tiff for  the  sum  of  five  thousand  dollars,  being  the  full 
amount  specified  in  the  policy,  from  which  judgment  de- 
fendant appeals. 

[1]  Under  the  terms  of  the  policy  the  defendant 
agreed  to  pay  to  the  beneficiary,  in  case  of  the  death  of 
the  insured,  **the  sums  hereinafter  specified,  for  loss  of  life, 
...  on  account  of  bodily  injuries  sustained  by  the  mem- 
ber .  .  .  effected  directly  and  independently  of  any  other 
contributing,  concurring  or  intervening  cause,  by  external, 
violent  and  accidental  means."  Certain  conditions  and 
limitations  were  specified  in  the  policy  and  made  a  part 
thereof.  Those  material  to  the  consideration  of  this  appeal 
are  the  following:  ''If,  as  a  result  of  such  injury,  inde- 
pendently of  all  other  causes,  intervening,  contributing  or 
concurring,  the  death  of  the  member  shall  occur  within 
ninety  days  from  the  date  thereof,  the  association  shall  pay 
the  sum  of  five  thousand  dollars  ($5,000.00),  which  shall 
be  in  full  and  complete  satisfaction  of  every  claim  against 
it,  including  any  claim  for  disability."  Then  follows  a 
specification  of  certain  ''Special  Limited  Benefits  and  In- 
demnities," among  which  is  the  following:  "0.  Hernia. — 
If  the  bodily  injury  be  a  heniia,  the  limit  of  the  liability 
of  the  association  shall  be  fifty  dollars  ($50.00)." 

The  appellant  contends  that  its  liability  under  the  policy 
was  limited  to  the  sum  of  fifty  dollars,  for  the  reason  that 
the  death  of  the  insured  resulted  from  hernia.  It  was  al- 
leged in  the  complaint  that  the  insured  "received  personal 
injuries  through  external,  violent,  and  accidental  means, 
to  wit:  By  being  struck  on  his  chest  and  abdomen  by  a 
heavy  board,  plank,  or  piece  of  wood,  causing  a  strangu- 
lated hernia  and  a  strangulation  and  paralysis  of  his 
bowels.  That  by  reason  of  the  aforesaid  injuries  and  as 
the  direct  result  thereof,  independently  of  any  other  con- 
tributing, concurring,  or  intervening  cause,  the  said  insured 
died  on  or  about  the  thirtieth  day  of  November,  1916." 
The  evidence  disclosed  that  at  the  time  mentioned  in  the 
complaint  the  insured  was  moving  a  heavy  plank  when  he 
slipped  and  the  end  of  the  plank  struck  him  on  the  chest 
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and  abdomen;  that  he  immediately  suffered  great  pain,  and 
showed  signs  of  serious  injury;  that  a  physician  examined 
the  deceased  about  twenty  minutes  after  the  accident  and 
discovered  a  severe  strangulated  hernia,  which  was  con- 
ceded to  be  the  result  of  the  fall  and  blow.  The  insured 
was  operated  on  immediately  and  the  hernia  reduced,  but 
he  died  seven  days  later  from  paralysis  of  the  bowel  and 
gangrene,  resulting  from  the  injuries  received  at  the  time 
of  the  accident.  The  appellant  admits  the  above  facts,  but 
claims  that  the  bodily  injury  from  which  death  resulted 
was  the  hernia,  and  not  the  accidental  blow  from  the  plank. 

[2]  The  question  involved  is  whether  or  not  the  liabil- 
ity of  the  defendant  is  limited  to  fifty  dollars  under  the 
terms  of  the  policy,  when  death  results  from  a  hernia, 
which  in  turn  is  caused  by  an  accidental  blow  of  the  char- 
acter above  set  forth.  Under  familiar  legal  principles  the 
hernia  must  be  regarded  as  the  result  of  the  accident,  and 
the  accident  itself,  and  not  the  resultant  hernia,  as  the 
cause  of  the  death.  The  provision  in  the  policy  for  insur- 
ance against  loss  of  life  '*on  account  of  bodily  injuries"  is 
equivalent  to  loss  of  life  caused  by  bodily  injuries,  which 
injuries  under  the  further  provisions  of  the  policy  must 
have  been  **  effected  directly  and  independently  of  any  other 
contributing,  concurring,  or  intervening  cause,  by  external, 
violent,  and  accidental  means.*'  The  cause  of  the  injury 
is  that  which  sets  in  motion  a  train  of  events  which  brings 
about  a  result  without  the  intervention  of  any  force  oper- 
ating or  working  actively  from  a  new  and  independent 
source.  In  this  case  there  can  be  no  question  but  that  the 
accidental  blow  from  the  plank  was  such  cause.  The  hernia 
was  one  of  the  effects  of  such  cause,  but  likewise  was  the 
resulting  death. 

The  exact  question  here  involved  has  been  considered  in 
a  number  of  cases,  all  of  which  are  in  accord  with  the  views 
above  expressed.  In  several  of  such  cases  the  reasons  for 
refusing  to  insurance  companies  the  benefit  of  a  reduced  lia- 
bility on  account  of  death  resulting  from  hernia,  under 
provisions  of  policies  of  accident  insurance  of  like  effect 
to  those  of  the  policy  here  involved,  as  far  as  the  question 
now  under  consideration  is  concerned,  received  careful  and 
exhaustive  consideration.  The  courts  to  which  such  ques- 
tion has  been  submitted  have  been  uniform  in  holdinor  thai. 
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under  facts  similar  to  those  in  the  ease  at  bar,  the  death 
was  caused  by  the  accident  from  which  the  hernia  resulted, 
and  not  by  the  hernia  itself.  They  have  refused,  therefore, 
to  reduce  the  liability  of  the  insurance  company.  The 
leading  cases  so  holding  are:  Berry  v.  United  Commercial 
Travelers  of  America,  172  Iowa,  429,  [Ann.  Cas.  1918A, 
706,  L.  R.  A.  1916B,  617,  154  N.  W.  598]  ;  Travelers'  Ins. 
Co.  of  Hartford  v.  Murray,  16  Colo.  296,  [25  Am.  St.  Eep. 
267,  26  Pac.  774] ;  Summers  v.  Fidelity  Muttcal  Aid  Assn., 
84  Mo.  App.  605;  Atlanta  Acc.  Assn.  v.  Alexander,  104 
Ga.  709,  [42  L.  R.  A.  188,  30  S.  E.  939].  Appellant  con- 
cedes that  the  authorities  above  referred  to  are  contrary 
to  its  contention,  but  claims  that  provisions  of  the  policies 
involved  in  said  cases  to  the  effect  that  the  insurance  **does 
not  cover  accident  nor  death  resulting  wholly  or  partly 
from  ,  .  .  hernia"  differentiate  the  cases  from  the  facts  of 
the  instant  case.  In  our  opinion,  the  reasoning  of  the 
authorities  referred  to  applies  with  equal  force  to  the  pol- 
icy now  under  consideration.  The  only  case  cited  by  ap- 
pellant which  sustains  a  reduced  liability  of  the  insurance 
company  for  death  resulting  from  hernia  is  Keen  v.  Con^ 
tinental  Casualty  Co.,  175  Iowa,  513,  [154  N.  W.  409],  In 
that  case  the  exempting  clause  was:  ** Where  accidental  in- 
jury results  in  hernia  .  .  .  the  amount  payable  shall  be 
one-fourth  of  the  amount  which  otherwise  would  be  pay- 
able." This  is  a  very  different  provision  from  the  one 
contained  in  the  policy  in  the  instant  case  or  those  involved 
in  the  other  cases  above  referred  to. 

Appellant  complains  of  certain  instructions  given  by  the 
trial  court  as  being  contradictory  and  as  assuming  facts 
not  in  evidence.  The  instructions  as  a  whole  correctly 
stated  the  law  as  applicable  to  the  facts  in  issue,  and  we 
fail  to  find  therein  any  prejudicial  error. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal  was  denied 
by  the  supreme  court  on  July  24,  1919. 

All  the  Justices  concurred  except  Melvin,  J.,  and  Olney, 
J.,  who  were  absent. 
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[Civ.   No.   2656.     Second  Appellate  District,   Division   One. — May   28, 

1919.] 

RALPH  A.  THIELEN,  Administrator,  etc.,  Appellant,  v. 
LILLIAN  B.  THIELEN,  Respondent. 

[IJ  Deeds — Action  to  Set  Aside — Capacity  op  Gbantob — Conflict- 
ing EviDENCX — ^Verdiot. — If,  in  an  action  to  have  a  deed  set  aside 
on  the  ground  that  at  the  time  when  the  deed  was  made  and 
executed  the  grantor  was  of  unsound  mind  and  mentally  incompe- 
tent to  transfer  property,  the  evidence  is  conflicting^  the  determi- 
nation of  the  jury  is  conclusive. 

[2]  Id.  —  Delivery  —  Intention  —  Question  of  Fact  —  Oonfuctino 
Evidence — Verdict  Conclusive. — While  it  is  essential  to  the 
validity  of  a  transfer  of  real  property  that  there  be  a  delivery 
of  the  conveyance  with  intent  to  transfer  the  title,  and  the  true 
test  under  which  delivery  is  to  be  determined  is  in  ascertaining 
whether  in  parting  with  the  possession  of  the  conveyance  the 
grantor  intended  thereby  to  divest  himself  of  title,  this  question 
of  intention  is  one  of  fact  to  be  determined  by  the  trial  court  or 
jury  from  a  consideration  of  all  the  evidence  in  the  given  case; 
and  where,  as  in  this  case,  the  evidence  is  conflicting,  the  finding 
of  the  trial  court  or  jury  must  be  accepted  as  conclusive  thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

D.  H.  Laubersheimer  for  Appellant. 

Gumey  E.  Newlin  and  W.  W.  Hyams  for  Respondent 

SHAW,  J. — In  this  action  plaintiff,  as  administrator  of 
the  estate  of  his  deceased  mother,  Regina  May  Thielen,  sued 
to  quiet  title  to  certain  real  estate  described  in  the  com- 
plaint, and  to  have  a  deed  made  by  said  decedent  to  Lillian 
R.  Thielen,  and  under  which  she  claimed  title  to  the  prop- 
erty, canceled  and  annulled. 

An  appeal  is  prosecuted  from  the  judgment  entered  in 
favor  of  defendant. 

2.  Delivery  of  deed  as  question  of  law  or  fact,  note,  Ann.  Caa. 
a914D,  108. 

What  constitutes  delivery  of  deed,  note,  53  Am.  St.  Rep.  537. 
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As  alleged  in  the  complaint,  the  grounds  upon  which 
plaintiff  sought  the  relief  asked  for  were  that  at  the  time 
when  deceased  made  and  executed  the  deed  she  was  of  un- 
sound mind  and  mentally  incompetent  to  transfer  the  prop- 
erty, and  that  no  legal  delivery  of  the  deed  was  ever  at 
any  time  made. 

As  to  both  of  these  allegations,  denied  in  the  answer,  the 
court,  in  accordance  with  the  special  verdict  of  the  jury 
to  which  the  issues  were  submitted,  found  adversely  to 
plaintiff.  Appellant  challenges  the  findings,  claiming  the 
evidence  is  insufficient  to  support  them. 

[1]  As  to  whether  at  the  time  of  the  execution  thereof 
the  grantor  in  said  deed  was  of  sound  mind  and  in  mental 
condition  to  execute  a  valid  conveyance  of  the  property, 
there  is  a  sharp  conflict  of  evidence,  in  the  consideration 
of  which  the  determination  of  the  jury  is  conclusive. 
There  is  abundant  evidence  to  support  the  conclusion 
reached;  indeed,  the  extent  of  appellant's  contention  with 
respect  to  this  point  is  limited  to  the  claim  that,  while  con- 
ceding the  existence  of  such  conflict  in  the  testimony,  the 
preponderance  of  the  evidence  adduced  thereon  was  in 
favor  of  plaintiff. 

[2]  As  to  the  other  question,  namely,  that  the  deed  was 
never  delivered  to  defendant,  it  appears  from  plaintiff's 
testimony  that  he,  on  June  20,  1912,  at  the  request  of  de- 
ceased, who  was  then  confined  to  her  bed  by  illness,  pre- 
pared the  deed,  in  the  form  of  a  grant,  and  called  in  a 
notary,  who  at  the  trial  testified  that  he  fully  explained  to 
her  the  nature  and  purport  of  the  instrument,  stating  that 
it  was  a  conveyance  of  the  property  made  by  her  to  Lillian 
B.  Thielcn;  that  thereupon  she  signed  and  acknowledged 
the  same,  which  the  notary  left  with  the  plaintiff,  whose 
testimony  is  that  his  mother  told  him  to  keep  it  in  his  pos- 
session and  that  if  she  got  well  to  hand  it  back  to  her,  other- 
wise to  deliver  it  to  Lillian,  who  should  distribute  the  prop- 
erty between  himself,  Lillian,  and  his  brother  George;  that 
some  two  weeks  thereafter,  but  several  months  prior  to  the 
death  of  deceased,  which  occurred  on  December  10,  1912, 
he  delivered  the  deed  to  Lillian,  telling  her  that  he  **at  last 
had  mother's  affairs  in  shape  and  had  a  deed  made  to  her," 
and  telling  her  further  **that  in  the  event  mother  got  well, 
to  hand  it  back  to  her,  but  in  the  event  anything  happened 
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to  her,  she  was  to  distribute  the  property  according  to 
mother's  wishes,  as  it  was  to  be  held  in  trust";  all  of  which, 
other  than  the  delivery  of  the  deed,  is  flatly  denied  by 
Lillian. 

It  is  apparent  that  neither  the  court  nor  the  jury  be- 
lieved that  plaintiff  betrayed  the  confidence  in  him  reposed 
by  the  grantor  when  she  intrusted  him  with  the  deed,  but 
that  in  giving  it  to  Lillian  he  acted  in  accordance  with  her 
instructions.  This  conclusion  finds  ample  support  not  only 
in  the  fact  that  Lillian's  possession  of  the  deed  bb  grantee 
therein  constituted  a  prima  facie  showing  of  its  delivery 
{Ward  V.  Dougherty,  75  Cal.  240,  [7  Am.  St.  Rep.  151,  17 
Pac.  193] ;  Devlin  on  Deeds,  sec.  294),  but  there  was  much 
testimony,  both  from  Lillian  and  disinterested  witnesses, 
to  the  effect  that  deceased,  prior  to  the  execution  of  the 
deed,  expressed  her  intention  of  giving  the  property  to  her 
daughter,  and  that  after  its  execution  she  stated  that  she 
bad  conveyed  the  same  to  Lillian.  This  evidence  was  not 
only  competent  (Williams  v.  Kidd,  170  Cal.  631,  [Ann.  Cas. 
1916B,  703,  151  Pac.  1]),  but  the  inferences  fairly  dedu- 
cible  therefrom  and  from  the  acts  of  plaintiff,  among  which 
was  the  fact  that  after  giving  the  deed  to  his  sister  he  asked 
her  to  mortgage  the  property  for  his  benefit,  strongly 
tended  to  prove  that  plaintiff,  in  delivering  the  deed  to 
Lillian,  acted  in  accordance  with  instructions  given  him  by 
the  grantor,  who  intended  that  it  should  be  at  once  delivered 
for  the  purpose  of  divesting  herself  of  the  title  and  trans- 
ferring it  to  her  daughter.  **It  is  essential  to  the  validity 
of  a  transfer  of  real  property  that  there  be  a  delivery  of 
the  conveyance  with  intent  to  transfer  the  title,  and  the 
true  test  under  which  delivery  is  to  be  determined  is  in 
ascertaining  whether  in  parting  with  the  possession  of  the 
conveyance  the  grantor  intended  thereby  to  divest  himself 
of  title."  {Williams  v.  Kidd,  supra.)  This  question  of 
intention  is  one  of  fact  to  be  determined  by  the  trial  court 
from  a  consideration  of  all  the  evidence  in  a  given  case; 
and  conceding  in  the  instant  case  a  conflict  of  evidence 
touching  the  issue,  the  finding  of  the  jury,  adopted  by  the 
trial  court,  must  be  accepted  as  conclusive  thereon. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[CSt.  Na.  1973.     Third  Appellate  District.—May  2fi,  1919.] 

MARY  A.  VOORHEIS,  Appellant,  v.  TIDEWATER 
SOUTHERN  RAILWAY  COMPANY  (a  Corporation), 
et  al.,  Respondents. 

[1]  Nuisances — Operation  or  Railhoad  on  City  Street — Equitable 
Relief. — Where  the  acts  of  a  railway  company,  in  allowing 
freight-cars  to  stand  and  remain  on  a  city  street  for  a  long 
period  of  time,  in  permitting  large  quantities  of  smoke  and 
steam  to  be  emitted  from  the  locomotives  and  carried  into  the 
faces  of  those  in  the  vicinity  and  into  the  homes  and  business 
places  in  the  vicinity,  and  in  permitting  noises  from  the  valves, 
steam  whistles,  and  bells  to  be  set  forth,  constitute  not  only  a 
nuisance,  but  also  a  public  nuisance,  a  case  for  abatement  of  the 
nuisance  or  for  relief  through  the  restraining  power  of  the  equity 
court  is  shown. 

[2]  Id. — Liability  of  Railroad  for  Maintaining. — The  gu<Mi-publio 
character  of  railroads  does  not  relieve  them  of  liability  for  main- 
taining a  nuisance;  and  if  they  have  done  acts  which  result  in  a 
nuisance,  they  are  in  no  different  situation  than  an  individual 
proprietor. 

(3J  Id. — Action  to  Abate — Imicaterial  Allegations. — In  an  action 
by  a  property  ovmer  against  a  railway  company  operating  over  a 
city  street  to  abate  a  nuisance  injurious  to  plaintiff,  and  for 
which  the  law  affords  a  remedy,  matters  set  forth  in  the  com- 
plaint relating  to  the  railway  company's  franchise  and  its  violation 
may  be  disregarded. 

[4]  Id.  —  Right  of  Private  Individual  to  Injunction  —  Special 
Damage. — A  private  citizen  is  entitled  to  an  injunction  for  a 
public  wrong  if  he  suffers  an  injury  peculiar  to  himself,  and  not 
sustained  by  the  publie  in  general,  and  the  rule  applies  to  nui- 
sances as  well  as  other  wrongs.  But  unless  the  complainant  has 
suffered  special  damage,  equity  will  not  enjoin  a  public  nuisance 
on  the  application  of  an  individual,  either  in  his  own  behalf  or  in 
behalf  of  himself  and  others  of  like  interest  who  either  do  or  do 
not  join  in  the  application. 

[5]  Id.  —  Unwarranted  OBSTRucrnoN  of  Street  —  Abatement  by 
Property  Ov^ner  Injured. — The  owner  of  a  business  block  of 
buildings  fronting  on  a  city  street  over  which  a  railway  company 
operates  its  cars  may  maintain  an  action  to  enjoin  such  railway 
company  from  so  using  the  street  as  to  constitute  an  unwarranted 
interference  with  the  free,  unobstructed,  and  comfortable  use  and 
enjoyment  of  his  property. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County.     W.  H.  Langdon,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Brown  &  Hindman  for  Appellant 

Arthur  L.  Levinsky  for  Respondents. 

CHIPMAN,  P.  J.— Plaintiff  brought  the  action  to  have 
the  defendant  railroad  corporation  restrained  from  per- 
forming certain  acts  in  connection  with  the  operation  of  its 
railroad.  Defendants  filed  general  and  special  demurrers 
to  the  complaint,  which  were  sustained.  Plaintiff  elected  to 
stand  upon  her  complaint,  and  judgment  was  entered 
against  her  for  costs,  from  which  judgment  she  prosecutes 
this  appeal. 

The  complaint  alleged:  That  plaintiff  was  and  is  a  citi- 
zen, householder,  freeholder,  and  taxpayer  of  the  city  of 
Modesto,  in  Stanislaus  Count>  ;  that  the  defendant,  Tide- 
water Southern  Railway  Company,  is  a  corporation  organ- 
ized under  the  laws  of  the  state  of  California,  **and  the 
direct  successor  in  interest  of  the  Tidewater  and  Southern 
Railroad  Company";  that  the  city  of  Modesto  is  a  munici- 
pal corporation;  that  on  or  about  May  17,  1911,  the  city  of 
Modesto  granted  to  said  railroad  company  a  franchise 
whereby  it  was  granted  the  right  and  privilege  of  construct- 
ing, maintaining,  and  operating  a  railroad  over  certain 
streets  and  alleys  in  said  city.  A  copy  of  said  franchise 
is  attached  to  and  made  a  part  of  the  complaint.  It  was 
then  alleged  that  said  railroad  was  to  be  constructed  of 
standard  gauge  and  to  run  between  Stockton  and  Turlock; 
that  cars  were  to  be  operated  thereon  **by  electricity,  gaso- 
line, or  any  other  lawful  motive  power,  except  steam, 
horses,  and  mules."  The  route  of  said  railroad  through  the 
city  of  Modesto  was  then  set  forth.  It  was  then  alleged 
that  among  the  provisions  of  said  franchise  were  the  fol- 
lowing: **A11  freight  and  express  matter  shall  be  hauled 
and  transported  in  closed  cars  having  the  same  general  ap- 
pearance as  passenger-cars,  but  omitting  the  windows  in  the 
sides  and  ends  thereof,  and  said  cars  shall  be  painted  the 
same  general  color  as  the  passenger-cars,  and  shall  have  a 
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generally  neat  appearance,  save  and  except,  however,  that 
between  the  hours  of  10:30  P.  M.  and  6  A.  M.  freight 
matter  may  be  transported  in  cars  such  as  may  generally 
be  used  upon  steam  railroads  for  the  transportation  of 
freight;  and  save  and  except,  further,  that  during  any 
hour  of  the  day  or  night  perishable  freight  only  may  be 
transported  in  such  freight-cars  as  may  be  used  by  steam 
railroads  for  the  transportation  of  freight,  in  trains  of  not 
more  than  five  cars/'  And  also  the  following:  **That  said 
grantee,  its  successors  and  assigns,  shall  not  permit,  nor 
suffer  nor  allow,  any  freight  or  express  cars  to  be  side- 
tracked, or  to  stop  on  said  Virginia  Avenue  or  N  Street 
or  Ninth  Street  for  more  than  five  minutes  in  any  one 
block/' 

It  was  then  alleged  that  Virginia  Avenue  and  Ninth 
Street  are  in  a  residence  portion  of  the  city  of  Modesto,  and 
that  Ninth  Street  is  a  business  street;  that  plaintiff  is  the 
owner  of  a  business  block  fronting  ninety  feet  on  Ninth 
Street,  with  stores  on  the  ground  floor  and  hotel  and  living 
apartments  above.  Violations  of  the  two  provisions  of  the 
franchise  above  set  forth  were  alleged,  as  follows:  That  de- 
fendant Railroad  Company  was  using  locomotives  propelled 
by  steam  ''and  equipped  with  loud  and  shrill  steam 
whistles,"  bells,  valves  for  blowing  off  surplus  steam,  and 
smokestacks;  that  said  company  was  engaged  in  hauling 
freight  of  every  character,  at  every  hour  of  day  or  night, 
by  freight  trains  composed  of  from  ten  to  thirty  cars  of 
various  kinds,  including  box-cars,  flat-cars,  stock-cars  and 
refrigerator-cars,  hauled  by  means  of  steam  locomotives; 
that  freight-cars  have  been  permitted  to  stand  and  remain 
on  Virginia  Avenue,  N  and  Ninth  Streets  for  more  than 
five  minutes  in  one  block,  and  for  more  than  half  an  hour 
at  a  time,  ''thereby  obstructing  and  impeding  travel  and 
traffic  on  said  streets  to  the  great  detriment,  annoyance, 
and  inconvenience  of  the  citizens  of  said  city  and  of  the 
public";  that  large  quantities  of  smoke  and  steam  are 
emitted  from  the  locomotives  and  carried  into  the  faces  of 
those  in  the  vicinity  and  into  the  homes  and  business  places 
in  the  vicinity  of  said  streets  so  traversed  by  said  railroad; 
noises  from  the  steam  valves,  steam  whistles,  bells,  and  by 
the  rumbling  and  screeching  of  wheels,  both  day  and  night, 
were  set  forth,   whereby  "patronage  is  driven  away  from 
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the  business  houses  located  on  said  streets,  guests  are  turned 
away  from  hotels  and  rooming-houses,  homes  in  the  vicinity 
are  rendered  uncomfoilable  and  undesirable,"  and  **the 
value  of  property  and  its  rental  value  are  greatly  lessened 
and  reduced,  to  the  great  injury,  damage,  and  detriment  of 
all  persons  living  along  or  engaged  in  business  in  the  vicin- 
ity of  said  streets  so  traversed  by  said  railroad,  and  of  all 
persons  who  own  property  abutting  upon  any  of  said  streets, 
including  the  plaintiflP  herein."  It  was  then  stated  that 
defendant  Railroad  Company  had  many  times  been  re- 
quested to  desist  from  violations  of  its  said  franchise,  to 
which  it  had  given  no  heed;  that,  at  a  meeting  of  citizens 
to  protest  against  further  violations  of  said  franchise,  the 
president  of  said  defendant  Railroad  Company  declared  "it 
to  be  the  intent  and  purpose  of  said  defendant  to  continue 
to  ignore  and  disregard  the  provisions  of  said  franchise." 
PlaintiflP  averred  that  she  made  the  city  of  Modesto  a  de- 
fendant because  the  officers  and  governing  body  of  said 
city,  though  implored  by  plaintiff  and  other  citizens  to  en- 
force said  franchise,  have  failed,  refused,  and  neglected  so 
to  do. 

The  complaint  prayed  that  defendant  Railroad  Company, 
its  servants,  agents,  etc.,  be  enjoined  from  violating  any  of 
the  terms  of  said  franchise,  particularly  in  five  particulars, 
appearing  in  the  provisions  of  the  franchise  above  set  out, 
and  for  general  relief. 

Separate  demurrers  by  the  defendants  were  filed.  In 
ruling  upon  the  demurrers  the  court  said:  **I  have  come 
to  the  conclusion  that  a  citizen  cannot  maintain  an  action 
to  restrain  the  violation  of  a  franchise.  He  is  not  without 
^remedy,  however.  If  the  facts  warrant,  he  may  proceed 
against  the  company  for  maintaining  a  nuisance  provided 
he  can  show  that  his  injury  is  different  in  kind  from  that 
Lof  his  neighbors,  not  merely  different  in  degree.  He  may 
also,  through  the  attorney  general  of  the  state,  bring  an 
action  to  forfeit  the  company  franchise  for  the  violation 
thereof." 

Section  3479  of  the  Civil  Code  defines  a  nuisance  as  follows : 
"Anything  which  is  injurious  to  health,  or  is  indecent  or  of- 
fensive to  the  senses,  or  an  obstruction  to  the  free  use  of  prop- 
erty, so  as  to  interfere  with  the  comfortable  enjoyment  of  fife 
or  property,  or  unlawfully  obstructs  the   free  passage  or 
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use,  in  the  customary  maimer  of  any  .  .  .  highway,  is  a 
nuisance.  A  public  nuisance  is  one  which  affects  at  the 
same  time  an  entire  community  or  neighborhood,  or  any 
considerable  number  of  persons,  although  the  extent  of  the 
annoyance  or  damage  inflicted  upon  individuals  may  be 
unequal."  (Civ.  Code,  sec.  3480.)  Section  3493  of  the 
Civil  Code  provides  as  follows:  "A  private  person  may 
maintain  an  action  for  a  public  nuisance,  if  it  is  specially 
injurious  to  himself,  but  not  otherwise." 

[1]  That  the  acts  complained  of  constituted  not  only  a 
nuisance,  but  also  a  public  nuisance,  very  clearly  appears; 
and  that  they  were  an  obstruction  to  the  free  use  of  plain-*! 
tiff's  property  and  resulted  in  an  unlawful  obstruction  of 
a  highway  is  equally  clear.  Admitting  the  facts  to  be  true, 
as  does  the  demurrer,  a  case  for  abatement  of  the  nuisance 
or  for  relief  through  the  restraining  power  of  the  equity 
court  is,  we  think,  satisfactorily  shown.  A  public  nuisance 
is  created  by  the  construction  of  a  railroad  in  a  highway 
without  legal  authorization.  [2]  The  quasi-puhlie  char- 
acter of  railroads  does  not  relieve  them  of  liability;  and  if 
they  have  done  acts  which  result  in  a  nuisance,  they  are 
in  no  different  situation  than  an  individual  proprietor.  (20 
R.  C.  L.  454.) 

The  demurrer  seems  to  have  been  sustained  on  the  ground 
that  plaintiff  was  seeking  to  restrain  the  violation  of  a  fran- 
chise which  apparently  the  learned  trial  judge  thought  he 
could  not  do  in  this  action.  The  court,  however,  added 
that  plaintiff  was  not  without  remedy.  "If  the  facts  war- 
rant," said  the  court,  **he  may  proceed  against  the  com- 
pany for  maintaining  a  nuisance  provided  he  can  show  that 
his  injury  is  different  in  kind  from  that  of  his  neighbors, 
not  merely  different  in  degree."  And  this  brings  us  to 
what  we  regard  as  the  only  question  to  be  decided.  It  is 
true  that  plaintiff  in  her  prayer  asks  that  defendant  be 
"enjoined  from  violating  any  and  all  of  the  terms,  provi- 
sions, or  conditions  of  said  franchise  ..."  and  "par- 
ticularly from  violating  said  franchise  in  these  particulars: 
[There  follows  an  enumeration  of  the  various  provisions 
of  the  franchise  which  it  is  claimed  had  been  and  were 
being  violated]  ;  that  the  plaintiff  have  all  of  the  relief 
which  to  the  court  may  seem  meet  and  proper  in  the  prem- 
ises, and  which  may  to  equity  appertain," 
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[3]  From  our  view  of  the  case  we  do  not  think  it  was 
necessary  that  plaintiff  should  have  pleaded  the  franchise 
and  its  violation.  The  acts  and  conduct  of  defendant  were 
such  as  to  constitute  a  nuisance.  If  the  franchise  furnished 
justification,  it  was  for  defendant  to  plead  it  or  other- 
wise meet  the  effect  of  the  acts  charged  in  the  complaint. 
Plaintiff  chose  to  show  by  what  right  defendant  was  using 
the  streets  and  its  violation  of  that  right.  But  this  was 
immaterial.  If  defendant  was  maintaining  a  nuisance 
injurious  to  plaintiff  which  the  law  affords  a  remedy  to 
have  abated,  it  was  only  necessary  to  show  the  acts  or  facts 
constituting  the  nuisance,  that  defendant  was  the  author  of 
them,  and  the  resulting  injury  to  plaintiff.  Disregarding, 
therefore,  the  matters  set  forth  relating  to  defendant  com- 
pany's franchise  and  its  violation,  and  considering  the 
acts  alleged  to  have  been  committed  and  the  threat  to  con- 
tinue them  unless  restrained  and  the  prayer  for  such  relief 
as  the  facts  set  forth  would  warrant,  we  think  the  coniV 
plaint  sufficient  to  constitute  a  cause  of  action  to  restrain 
defendant  company  from  further  committing  such  acts,  at 
least,  as  may  be  shown  to  be  injurious  to  plaintiff's  prop- 
erty which  defendant  is  unauthorized  to  conmiit  in  the, 
operation  of  its  cars. 

[4]  The  rule  is  stated  as  follows:  **A  private  citizen  is 
entitled  to  an  injunction  for  a  public  wrong  if  he  suffers 
an  injury  peculiar  to  himself,  and  not  sustained  by  the  pub- 
lic in  general  and  the  rule  applies  to  nuisances  as  well  as 
other  wrongs.  But  unless  the  complainant  has  suffered 
special  damages,  equity  will  not  enjoin  a  public  nuisance 
on  the  application  of  an  individual,  either  in  his  own  behalf 
or  in  behalf  of  himself  and  others  of  like  interest  who  either 
do  or  do  not  join  in  the  application."    (R.  C.  L.  477.) 

[6]  The  question  to  be  determined  in  this  class  of  cases 
is  whether  in  the  particular  instance  in  hand  the  plaintiff 
has  suffered  or  is  suffering  an  injury  peculiar  to  himself 
and  not  sustained  by  the  public  in  general. 

Plaintiff  is  the  owner  of  a  hnsiiiess  block  of  bnildinjrs 
fronting  on  one  of  the  streets  of  the  city  of  Modesto  over 
which  defendant  operates  its  cars.  The  injury  complained^. 
of  consists  of  an  unwarranted  interference  with  the  free, 
unobstructed,  and  eoinfortahle  ii.se  of  this  property  caused 
by  the  unlawful  obstruction  of  the  street  by  dcfeadant  eoui- 
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pany  and  the  use  of  the  street  in  a  manner  to  injuriously^  /  / 
affect  the  enjoyment  of  said  buildings.  ^ 

The  appellate  courts  of  this  state  have  had  occasion  to 
deal  with  such  a  situation  in  many  cases,  to  some  of  which 
we  will  call  attention. 

Under  section  249  of  the  Practice  Act,  provisions  relating 
to  nuisance  similar  to  those  in  the  codes  are  found.  In  ' 
Blanc  V.  Klvmpke,  29  Cal.  156,  it  was  held  that  if  a  nui- 
sance in  a  highway  affects  the  plaintiff  in  common  with  the 
public  at  large  in  the  use  of  the  highway,  he  cannot  have 
his  private  action;  but  if  the  free  use  of  his  private  prop- 
erty is  interfered  with  by  such  nuisance,  he  may  have  his 
private  action  to  abate  the  same.  The  principle  was  ap- 
plied in  Gardner  v.  Storrer,  89  Cal.  26,  [26  Pac.  618].  ^    . 

The  question  was  carefully  considered  in  McLean  v. 
LleweUyn,  2  Cal.  App.  346,  [83  Pac.  1082,  1085].  The 
case  was  reheard  in  the  appellate  court  and  hearing  in  the 
supreme  court  denied.  It  was  the  case  of  an  obstruction  in 
a  street  placed  by  defendant,  the  alleged  injury  being  to 
the  lot  fronting  on  the  street  owned  by  plaintiff.  Said  the 
court:  ^'It  is  a  familiar  rule  and  well-established  principle 
that  the  owner  of  a  lot  abutting  on  a  street  has  an  ease- 
ment or  right  of  way  over  it,  which  in  the  strictest  sense  of 
the  word  is  property  (citing  cases).  And  though  this 
right  is  one  that  he  holds  in  common  with  the  public,  yet  in 
80  far  as  it  affects  the  value  of  his  property  it  is  a  right 
peculiar  to  himself,  and  any  interference  with  it  constitutes 
a  private  as  well  as  a  public  nuisance.  .  .  .  The  test  is,  not 
the  greater  or  less  number  of  persons  who  are  affected  by 
the  nuisance,  but  whether  the  particular  right  of  a  land 
owner  is  affected." 

It  was  claimed  by  appellant  when  the  streets  became  pub- 
lic, private  rights  of  the  kind  claimed  by  appellant  (ob- 
structing the  street)  are  merged  in  the  public  right  and  that 
interference  with  them  cannot  be  the  subject  of  a  private 
action.  Said  the  court:  '*But  we  can  conceive  of  no  prin- 
ciple upon  which  this  contention  can  be  allowed.  The  cir- 
cumstance alleged  in  support  of  it  is  that  a  multiplicity  of 
suits  might  be  brought;  but,  under  the  authorities  last  cited, 
this  is  immaterial.  To  what  extent  such  suits  might  be 
brought  is  to  be  determined  by  the  simple  consideration 
whether  the  land  of  plaintiff  has  been  injuriously  affected." 
41  c«i.  ▲pp.—ai 
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Williams  v.  Los  Angeles  By.  Co.,  150  Cal.  592,  [89  Pac. 
332],  is  an  instructive  case,  in  which  plaintiff  sought  in- 
junctive relief  against  defendant  company  for  obstructing 
the  public  street  of  the  city  of  Los  Angeles.  Mr.  Justice 
Shaw,  speaking  for  the  court,  said:  '*BVery  lot  fronting 
upon  a  street  has  as  appurtenance  thereto,  certain  private 
easements  in  the  street,  in  front  of  and  adjacent  to  said 
lot,  which  easements  are  a  part  of  the  lot  and  are  private 
property  as  fully  as  the  lot  itself,  though  exercised  in  the 
street  and  extending  into  and  over  the  street.  Any  ob^ 
struction  to  the  use  of  the  street  which  impairs  or  destroys 
these  easements  is  a  private  injury,  special  and  peculiar 
to  the  owner  of  the  lot  and  different  and  distinct  from  the 
injury  to  the  general  public  and  from  that  which  the  owner 
suffers  as  a  part  of  the  general  public.  ...  As  an  abutting 
owner,  he  has  the  right  to  the  private  easement  in  question, 
and  for  an  injury  thereto  he  may  sue  for  damages  or  to 
enjoin  the  continuance  of  the  injury  regardless  of  the  fact 
that  the  same  obstruction  also  constitutes  an  injury  to  his 
public  right  of  travel  and  regardless  of  the  number  of  per- 
sons who  may  suffer  a  similar  injury  to  similar  private 
easements  appurtenant  to  other  lots  fronting  on  the  street.'^ 
(See,  also,  CusMng-Wetmore  Co.  v.  Oray^  152  CaL  118, 
[125  Am.  St  Rep.  47,  92  Pac.  70].) 

In  the  very  recent  case  of  Strong  v.  SvUivwn,  180  Cal.  331, 
[4  A.  L.  R.  343,  181  Pac.  59],  the  question  was  again  before 
the  supreme  court  and  it  was  there  said,  Mr.  Justice 
Melvin  writing  the  opinion:  **The  finding  that  defendant's 
wagon  obstructed  the  ingress  and  egress  of  plaintiff  and  his 
tenants  to  and  from  his  building  was  equivalent  to  a  hold- 
ing that  defendant  was  maintaining  a  public  nuisance  which 
was  especially  injurious  to  plaintiff  and  which,  therefore, 
might  be  enjoined  in  this  suit  because  an  injury  to  the  use 
of  the  street  which  impairs  plaintiff's  private  easements  in 
the  street  in  front  of  and  adjacent  to  his  lot  amounts  to 
an  injury  giving  plaintiff,  as  an  abutting  owner,  the  right 
to  maintain  an  action  for  damages  or  for  an  injunction.'* 

It  would  have  strengthened  the  complaint  had  plaintiff 
been  more  spcciiic  in  showing  in  wliat  way  the  Railroad 
Company's  acts  caused  injury  to  his  property  in  particular 
and  bestowinjr  loss  attontion  to  its  acts  in  affecting  the  pub- 
lic  in   general   or   other   private    i»roperty.     But    we   tluuli 
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enough  is  shown  to  entitle  her  to  such  relief  as  the  facts 
proven  may  warrant. 
The  judgment  is  reversed. 

Harty  J.,  and  Burnett,  J.,  concurred. 


[Cir.    No.    2860.      i^nt    AppeUate   Districti    Diyision    One.— May    29, 

1919.] 

J.  L.  MAUPIN,  Respondent,  v.  B.  SOLOMON,  Defendant; 
M.  A.  GUNST  &  CO.,  INC.  (a  Corporation),  Appel- 
lant. 

[1]  Nbouoencb — Destruction  of  Automobob  in  Collision — Opera- 
tion or  Automobile  by  Employee — Soops  of  Employment — 
Inference — Rebuttal. — In  an  action  for  damages  for  the  destruc- 
tion of  an  automobile  through  the  negligence  of  an  employee  of 
the  defendant  employer,  proof  that  the  automobile  belonged  to  the 
employer  and  was  being  operated  by  its  employee  at  the  time  of 
the  accident,  raises  an  inference  that  such  employee  was  acting 
within  the  ecope  of  his  employment,  but  such  inference  is  over- 
come and  dispelled  by  proof  of  facts  to  the  contrary. 

£2]  Id. — 00NFU6T  OF  evidence — Unsupported  Finding. — Such  infer- 
encee  are  allowed  to  stand  not  against  the  facts  they  represent, 
but  only  in  lieu  of  proof  of  such  facts,  and  where  the  facts  are 
proven  to  be  contrary  thereto,  no  conflict  arises  and  a  finding  of 
the  jury  in  accordance  with  such  inference  cannot  be  supported 
thereby. 

APPEAL  from  a  judgment  of  the  Superior  Court  «f 
Fresno  County.    D.  A.  Cashin,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Short  &  Sutherland  and  Carl  E.  Lindsay  for  Appellant. 

Milton  M.  Dearing  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  by  the  corporation 
defendant  from  a  judgment  in  favor  of  plaintifiE  in  an 
action  for  damages  arising  through  the  destruction  of  an 
automobile  belonging  to  plaintiff  as  a  result  of  a  collision 
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alleged  to  have  been  due  to  the  negligence  of  the  defend- 
ants. 

At  the  time  of  the  collision  the  defendant  Solomon  was 
in  the  employ  of  his  codefendant,  M.  A.  Gunst  &  Co.,  as 
a  traveling  salesman,  with  headquarters  in  the  city  of 
Fresno,  and  whose  duties  embraced  the  solicitation  of  cu^ 
tomers  for  the  purpose  of  selling  the  merchandise  of  his 
employer.  To  facilitate  the  discharge  of  that  duty  he  was 
furnished  by  his  employer  with  an  automobile,  which  he  was 
instructed  to  use  only  in  the  course  of  his  employment.  In  the 
forenoon  of  February  22,  1917,  being  a  public  holiday,  Solo- 
mon called  on  several  customers,  but  in  the  afternoon  he 
transacted  no  business,  spending  most  of  that  time  at  the 
Elks  Club.  In  the  early  part  of  the  evening,  in  pursuit 
of  his  personal  recreation,  he  took  two  of  his  friends  for 
a  ride  in  the  aforesaid  automobile,  intending  thereafter  to 
dine  in  a  public  cafe  in  Fresno.  During  this  ride,  and  while 
the  automobile  was  being  driven  by  Solomon  at  a  high  rate 
of  speed  in  said  city,  it  collided  with  plaintifiE's  car,  which 
was  standing  near  or  alongside  of  a  street  sidewalk  with 
its  tail-light  burning.  Plaintiff's  car  was  practically  de- 
molished by  the  force  of  the  collision. 

[1]  It  is  not  denied,  as  testified  to  by  the  witnesses 
introduced  by  appellant,  and  corroborated  by  the  surround- 
ing circumstances,  that  at  the  time  of  the  accident  Solomon 
was  engaged  in  a  pursuit  wholly  his  own,  and  that  such 
use  of  the  automobile  was  without  the  consent  of  and 
against  the  instructions  of  the  appellant.  Nor  is  it  dis- 
puted that  the  accident  was  the  result  of  the  negligence 
of'  Solomon.  But  plaintiff's  contention  in  support  of  the 
judgment  is  that  when  he  proved  that  the  automobile  be- 
longed to  the  appellant  and  was  being  operated  by  its 
employee  at  the  time  of  the  collision,  a  presumption  arose 
that  the  employee  was  acting  within  the  scope  of  his  employ- 
ment, and  that  such  presumption  remained  in  the  case  in 
spite  of  the  clear,  positive,  and  uncontradicted  evidence  that 
Solomon  was  not  so  acting,  and  created  a  substantial  con- 
flict in  the  evidence,  with  the  result  that  the  action  of  the 
couit  in  denying  a  motion  for  a  new  trial  must  be  sustained 
upon  appeal. 

With  this  position  we  cannot  agree.  The  inference  relied 
upon  by  respondent  cannot  be  indulged  under  the  circum- 
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stances  of  this  case.  It  must  yield  to  the  direct  and  un- 
equivocal evidence  rebutting  such  inference.  ''Presump- 
tions," such  as  the  one  relied  on  here,  **are  allowed  to 
stand  not  against  the  facts  they  represent  but  in  lieu  of 
proof  of  facts,  and  when  the  fact  is  proven  contrary  to 
the  presumption,  no  conflict  arises,  but  the  presumption  is 
simply  overcome  and  dispelled."  {Savings  &  Loan  Soc.  v. 
Burnett,  106  Cal.  514,  [39  Pac.  922].)  The  authorities  in 
this  state  abundantly  support  this  view.  {Freese  v.  Hiber- 
nia  etc,  Soc,  139  Cal.  392,  [73  Pac.  172];  King  v.  Her- 
cules Powder  Co.,  39  Cal.  App.  223,  [178  Pac.  531] ;  MiMia 
V.  Ye  Planry  Building  Co.,  32  Cal.  App.  6,  [161  Pac. 
1008] ;  Mauchle  v.  Panama  Int.  Exp.  Co.,  37  Cal.  App. 
715,  [174  Pac.  400].) 

The  very  recent  case  of  Brown  v.  Chevrolet  Motor  Co.  of 
California,  39  Cal.  App.  738,  [179  Pac.  697],  in  an  essen- 
tial respect  is  like  this  case.  There  a  traveling  salesman 
employed  by  the  defendant  borrowed  its  automobile  for  a 
pleasure  excursion,  and  while  so  using  it  injured  the  plain- 
tiff. There,  as  here,  the  plaintiff  contended  that  he  had 
made  out  a  prima  facie  case  when  he  had  shown  that  the 
automobile  belonged  to  the  defendant,  and  that  it  was  the 
province  of  the  jury  to  weigh  any  evidence  in  conflict 
therewith;  but  the  court  held  that  a  nonsuit  had  been  prop- 
erly granted,  and,  quoting  from  the  case  of  Matter  of 
Carroll  v.  Knickerbocker  Ice  Co.,  218  N.  Y.  435,  [Ann.  Cas. 
1918B,  540,  113  N.  E.  507],  said:  "The  presumption  grow- 
ing out  of  a  prima  facie  case  .  .  .  remains  only  so  long 
as  there  is  no  substantial  evidence  to  the  contrary.  When 
that  is  offered  the  presumption  disnppears,  and,  unless  met 
by  further  proof,  there  is  nothing  to  justify  a  finding  based 
solely  on  it." 

[2]  In  the  last  analysis  respondent's  position  is  in  effect 
that,  granting  the  evidence  introduced  by  appellant  rebut- 
ting the  presumption  relied  upon  is  convincing  and  uncon- 
tradicted, it  merely  creates  a  conflict  in  the  evidence,  and 
that  a  finding  of  the  jury  in  accordance  with  the  presump- 
tion is  under  those  circumstances  supported  thereby.  This 
we  think  is  not  the  law. 

The  judgment  is  reversed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  28,  1919,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — In  denying  the  petition  for  hearing  in 
this  court  after  decision  by  the  district  court  of  appeal  of 
the  first  appellate  district,  division  one,  we  desire  to  point 
out  that  respondent's  prima  facie  case  was  based  solely  on 
an  "inference,"  and  not  on  any  '* presumption"  declared 
by  law.  When  we  say  that  a  certain  inference  is  warranted 
by  certain  facts  proved,  we  mean  no  more  than  that  the 
jury  is  reasonably  warranted  in  making  that  deduction 
from  those  facts.  (Code  Civ.  Proc,  sec.  1958.)  In  this 
case  the  direct  uncontradicted  evidence  introduced  in  re- 
sponse to  the  prima  facie  case  as  to  the  circumstances  under 
which  the  employee  of  appellant  was  driving  appellant's 
automobile  was  of  such  a  nature  as  to  leave  no  reasonable 
ground  for  an  inference  based  solely  on  the  fact  of  appel- 
lant's ownership  of  the  automobile  and  the  further  fact 
that  the  person  driving  was  an  employee  of  appellant,  that 
the  driver  was  acting  within  the  scope  of  his  employment 
at  the  time  of  the  accident.  The  verdict,  therefore,  was 
contrary  to  the  evidence,  and  this  is  all  we  understand  the 
opinion  of  the  district  court  of  appeal  to  decide. 

The  application  for  a  hearing  in  this  court  is  denied. 

All  the  Justices  concurred* 


[Civ.  No.  1972.     Third  Appellate  District.— May  29,  1919.] 

CHARLES  F.  SILVA  et  al.,  Appellants,  v.  RECLAMA- 
TION  DISTRICT   No.   1001   et   al..   Respondents. 

[1]  Reclamation  Districts  —  Action  to  Cancel  Reassessment  — 
Previous  Judgment  not  Res  Adjudicata. — In  an  action  to  cancel 
and  annul  a  reaasessment  for  reclamation  purposes  made  pursuant  to 
the  provisions  of  section  3466%  of  the  Political  Code,  the  jud^ 
ment  declaring  a  previous  assessment  for  the  same  purpose  null 


May,  1919.]     Silva  v.  Reclamation  Dist.  No.  1001.        327 


and  void  is  not  res  ad  judicata  of  the  qneetions  raised  where  the 
objections  to  the  previous  assessment  wer«  obviated  before  the 
reassessment  was  made. 

[2]   JXTDGHENTB — SUBSEQUENT    CAUSE    OT    ACfnON — ^Res     ADJUDICATA. — 

A  former  judgment  constitutes  no  defense  to  a  canse  of  action 
accruing  between  the  same  parties  on  the  same  subject  matter 
after  the  rendition  of  such   subject. 

[3]  Reclamation  Districts  —  Reassessments  —  rurmtE  Work  —  Con- 
struction OF  Code. — Section  3466%  of  the  Political  Code  is  not 
limited  to  eases  wherein  the  work  of  reclamation  has  been  completed, 
but  the  reassessment  may  be  made  for  the  payment  of  work  in  the 
future  as  well  as  for  that  already  done. 

[4]  Id. — Description  or  Work — Supwcienct  of  Plans. — The  state- 
ment by  the  board  of  trustees  of  the  reclamation  work  to  be  done 
need  not  have  the  certainty  and  completeness  of  detail  that  would 
be  necessary  for  the  construction  of  the  work,  but  only  a  plan 
showing  in  some  detail  and  with  some  degree  of  certainty  the 
extent  and  character  of  the  proposed  work. 

[5]  Id. — ^Approval  op  Plans  by  State  Reclamation  Board. — ^Where 
the  reclamation  district  was  organized  and  the  general  plan  of 
reclamation  was  adopted  by  the  trustees  prior  to  the  enactment  of 
the  statute  creating  the  state  reclamation  board,  it  was  not  neces- 
sary for  the  trustees  to  submit  to  the  state  reclamation  board  the 
plan  of  reclamation  as  modified  after  such  statute  was  in  force, 
where  the  modifications  did  not  materially  affect  the  original 
general  plan. 

[6]  Appeals  —  Suffictenct  of  Evidence  to  Support  Findings  — 
Consideration  by  Appellate  Court. — The  appellate  court  will  not 
pass  upon  the  question  as  to  whether  certain  findings  are 
supported  by  the  evidence  where  the  respondent  in  its  brief 
calls  attention  to  circumstances  disclosed  by  the  record  which 
would  seem  to  be  of  sufficient  probative  force  to  justify  the  con- 
clusions of  the  trial  court  and  the  appellants  fail  to  reply  thereto. 

[7]  Reclamation  Districts  —  Action  to  Cancel  Reassessment  — 
Newly  Discovered  Evidence — EIxamination  of  Lands  in  Dis- 
trict— New  Trial. — In  an  action  to  cancel  and  annul  a  reassess- 
ment, a  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence,  consisting  of  proof  that  the  commissioners  in 
making  the  reassessment  did  not  view  or  inspect  all  of  the  lands 
in  the  district,  where  the  commissioners,  in  making  the  previous 
assessment,  had  gone  over  all  the  land  in  the  district,  and  the 
commissioner  by  whom  the  plaintiffs  would  prove  this  additional 
fact  was  called  as  a  witness  by  them  on  the  trial  and  was  in- 
terrogated as  to  what  he  did  in  making  said  reassessment,  but  he 
was  not  asked  if  he  and  his  associates,  in  making  such  assess- 
ment, visited  all  the  lands  in  the  district. 
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APPEAL   from   a  judgment  of  the   Superior   Court  of 
Sutter  County.    G.  W.  Nicol,  Judge  Presiding.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Driver  &  Driver  for  Appellants. 

W.  H.  Carlin  for  Respondents. 

BURNETT,  J. — The  action  was  to  cancel  and  annul  an 
assessment  made  for  reclamation  purposes.  The  district 
was  organized  in  April,  1911,  and  it  has  been  in  effective 
operation  ever  since.  On  the  seventeenth  day  of  July,  1911, 
the  board  of  trustees  of  the  district  presented  to  the  board 
of  supervisors  of  Sutter  County — in  which  county  the 
greater  portion  of  the  lands  of  the  district  is  situated,  the 
residue  being  in  Placer  County — ^the  original  plans  for 
reclamation.  The  usual  proceedings  were  had  and  an 
assessment  for  $851,730  was  levied  upon  the  lands  of  the 
district  and  this  was  fully  paid.  This,  however,  was  in- 
sufficient to  complete  the  contemplated  work,  and  on  Sep- 
tember 25,  1914,  the  trustees  of  the  district  presented  an- 
other report  to  the  board  of  supervisors,  showing  the  work 
already  accomplished  and  the  work  to  be  done,  together 
with  its  estimated  cost,  and  asking  for  another  assessment 
of  five  hundred  thousand  dollars.  The  request  was  granted, 
and  the  assessments  were  all  paid  except  those  of  appellants 
herein  and  one  C.  P.  Roth.  They  contested  the  assessment 
in  the  superior  court  of  Sutter  County,  and  after  trial  had, 
their  assessments  were  held  to  be  invalid  and  they  were  can- 
celed and  annulled.  Thereupon,  the  board  of  trustees  pro- 
ceeded in  accordance  with  section  3466^  of  the  Political 
Code  to  obtain  a  reassessment  of  the  two  tracts  of  land 
owned  by  appellants  and  said  Roth  and  they  caused  a  modi- 
fication and  amplification  to  be  made  to  their  report  of 
October  25,  1914,  and  filed  it  with  said  board  of  super- 
visors on  April  8,  1916.  The  same  commissioners  who 
levied  the  second  assessment  were  appointed  by  the  super- 
visors to  make  the  reassessment  on  the  lands  of  appellants 
and  Roth.  They  proceeded  with  the  work  and  made  their 
report  as  required  by  law.  Objections  were  made  to  this 
reassessment,    but   they    were   overruled    by    the   board    of 


May,  1919.]     Silva  v.  Reclamation  Dist.  No.  1001,        329 

supervisors,  and  the  report  of  the  commissioners  was  ap- 
proved and  ratified.  Thereafter,  this  action  was  brought  in 
the  superior  court  to  annul  said  reassessment  levied  upon 
the  lands  of  plaintiffs,  but  the  judgment  was  against  their 
contention,  and  from  that  judgment  sustaining  the  action 
of  said  commissioners  the  appeal  has  been  taken. 

[1]  1.  The  first  contention  of  appellants  is  that  the  ques- 
tion is  res  adjvdicata  by  virtue  of  said  judgment  declaring 
the  said  second  assessment  to  be  null  and  void.  Appellants 
indulge  in  a  learned  and  comprehensive  discussion  of  the 
doctrine,  which  is  quite  interesting  and  instructive,  but  we 
are  satisfied  that  the  principle  does  not  apply  to  the  case 
at  bar.  The  main  reason  for  holding  said  assessment  in- 
valid was  that  the  *' plans,  location,  and  estimates  of  the 
costs  of  reclamation  of  said  reclamation  district  adopted  by 
its  board  of  trustees  and  reported  to  the  board  of  super- 
visors were  too  indefinite,  uncertain,  and  incomplete  to 
meet  the  requirement  of  the  law."  This  objection  was 
obviated,  however,  by  the  additional  specifications  to  which 
we  have  alluded,  but  it  is  not  deemed  necessary  to  point 
them  out  specifically. 

It  may  be  stated,  also,  that  the  other  important  finding 
that  the  assessments  were  not  levied  on  the  various  tracts 
of  land  belonging  to  appellants  according  to  the  respective 
benefits  accruing  thereto  from  said  improvements  would 
not  be  controlling,  for  the  reason  that  a  diflferent  apportion- 
ment was  made  by  this  assessment.  But  a  more  satis- 
factory and  conclusive  answer  to  the  proposition  is  that 
we  are  herein  dealing  with  a  diifcrent  cause  of  action. .  The 
said  judgment  of  November  13,  1915,  was  based  upon  a 
cause  of  action,  arising  out  of  the  assessment  of  September 
25,  1914,  whereas  the  cause  of  action  involved  herein  must 
have  grown  out  of  the  assessment  made  in  1916,  after  said 
former  judgment  was  rendered. 

[2]  Appellants  do  not  deny  that  the  rule  is:  "A  former 
judgment  constitutes  no  defense  to  a  cause  of  action  accru- 
ing between  the  same  parties  on  the  same  subject  matter 
after  its  rendition."  {Jones  v.  Petaluma,  36  Cal.  230; 
ShanJclin  v.  Gray,  111  Cal.  88,  [43  Pac.  399] ;  People  v. 
Rodgers,  118  Cal.  393,  [46  Pac.  740,  50  Pac.  668];  Code 
Civ.  Proc,  sec.  1911.) 


—   I 
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However,  if  the  facts  relating  to  the  two  assessments 
were  identical  or  similar,  the  former  judgment  would  be, 
of  course,  entitled  to  careful  consideration,  but  it  would  not 
be  controlling,  since  it  was  the  judQ:inent  only  of  the  trial 
court.  The  course  pursued,  it  may  be  repeated,  in  reassess- 
ing appellants'  property,  was  taken  by  virtue  of  the  au- 
thority conferred  by  said  section  3466^^  of  the  Political 
Code  providing:  **In  all  cases  in  which  an  assessment  shall 
have  been  levied  or  shall  hereafter  be  levied  for  reclama- 
tion purposes  upon  the  lands  embraced  within  any  recla- 
mation district  now  or  hereafter  formed  or  created,  is 
thereafter  adjudged  invalid  by  any  court  of  competent 
jurisdiction,  or  shall  be  adjudged  invalid  as  to  any  tract  or 
tracts  of  land,  within  said  district,  or  if,  for  any  reason,  any 
tract  or  tracts  of  land  within  such  district  shall  not  have  been 
charged  with  said  assessment,  ...  a  subsequent  reassess- 
ment of  such  tract  or  tracts  of  land  may  be  made  sepa- 
rately for  the  purpose  of  charging  said  land  with  its 
proper  proportion  of  the  costs  of  reclamation,"  etc.  The 
section  further  provides  that  such  reassessment  must  be 
made  and  approved  in  the  same  manner  a&  other  assess- 
ments. 

[3]  2.  We  do  not  think  that  the  application  of  this 
section  is  limited  to  cases  wherein  the  work  of  reclamation 
has  been  completed.  The  reassessment  may  be  made  for  the 
payment  of  work  in  the  future  as  well  as  for  that  already 
done.  There  is  nothing  in  the  language  of  the  section  which 
supports  this  theory  of  appellants.  The  reassessment  is  not 
for  the  purpose  *'of  paying  costs  already  incurred,"  but  it 
is  to  be  levied  for  ** reclamation  purposes,"  and  to  under- 
stand the  scope  of  the  expression  we  must  recur  to  section 
3459  of  the  same  code,  referring  to  the  **  additional  assess- 
ment." Therein  it  is  provided  that  in  order  to  secure  an 
additional  assessment  where  the  first  was  not  sufficient,  the 
trustees  of  the  district  must  present  to  the  board  of  supei»- 
visors  "a  statement  of  the  work  done  or  to  be  done,  and 
its  estimated  cost,"  and  the  said  board  of  supervisors  is 
required  to  appoint  commissioners  to  assess  the  amount  of 
such  estimated  cost  as  a  charge  upon  the  land  in  the  dis- 
trict. It  is  necessarily  implied  by  the  term  **reassess!ucnt" 
used  in  said  section  3466V2  tliat  tho  levy  is  For  tlie  sumo 
purposes  as  are  contemplated  by  said  section  3451). 
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[4]  3.  The  plans  and  statement,  including  the  modifica- 
tions to  which  we  have  referred,  prepared  by  the  board  of 
trustees  of  the  district,  answer  sufficiently  the  requirement 
of  the  law  as  interpreted  by  the  supreme  court  in  Meyer 
V.  Reclamation  District,  172  Cal.  104,  [155  Pac.  635]; 
Spurrier  v.  Reclamation  District,  172  Cal.  157,  [155  Pac. 
840],  and  some  earlier  decisions.  As  stated  in  the  Meyer 
case:  ''The  code  does  not  require  that  such  statement  shall 
have  the  certainty  and  completeness  of  detail  that  would 
be  necessary  in  a  contract  for  the  construction  of  the  works, 
but  only  'a  plan  showing  in  some  detail  and  with  some 
degree  of  certainty  the  extent  and  character  of  the  proposed 
works.*  It  is  difficult  to  draw  a  line  of  certainty  and  full- 
ness of  detail  to  which  such  statements  must  conform.'* 

[5]  As  to  the  objection  that  the  plan  of  reclamation 
adopted  by  the  trustees  of  the  district  was  not  pi*eviously 
approved  by  the  state  reclamation  board,  as  provided  by 
the  statute  creating  said  board  (Stats.  1911,  Extra  Sess., 
p.  117),  it  is  pointed  out  by  respondent  that  said  statute 
was  enacted  after  the  organization  of  this  district  and  the 
adoption  by  the  trustees  of  the  general  plan  of  reclamation. 
It  is  true  that  certain  modifications  and  additions  therein 
were  afterward  made  when  said  statute  was  in  force,  but 
we  do  not  think  they  were  of  such  vital  importance  as  to 
require  their  submission  to  said  board  for  its  approval.  As 
long  as  the  modifications  did  not  materially  affect  the  gen- 
eral plan  it  was  within  the  discretion  of  the  trustees  to 
adopt  them  without  the  direction  of  said  board.  The  pur- 
pose of  said  statute  was,  of  course,  to  secure,  as  far  as 
practicable,  harmony  and  uniformity  among  the  various  dis- 
tricts in  the  promotion  of  reclamation  throughout  the 
Sacramento  and  San  Joaquin  Valleys,  and  we  can  see  noth- 
ing in  the  course  pursued  herein  tending  to  nullify  or  de- 
feat such  purpose. 

It  is  also  suggested  by  respondent  that  the  fact  that  these 
works  have  been  in  operation  since  July,  1911,  that  a  large 
sum  of  money  has  been  expended  therefor,  and  that  the 
work  of  reclamation  has  been  done  openly  and  without  pro- 
test from  said  state  reclamation  board  would  raise  a  pre- 
sumption of  the  acquiescence  and  approval  of  said  board. 
It  is  further  claimed  that  such  question  cannot  be  raised  by 
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a  property  owner,  but  these  considerations,  while  worthy 
of  attention,  we  deem  it  unnecessary  to  determine. 

[6]  4.  Certain  findings  as  to  the  suflSciency  of  the 
plans,  reports,  and  estimates  made  by  the  trustees  in  refer- 
ence to  drainage  canals,  bridges,  a  pumping  plant  and  a 
certain  road  and  telegraph  lines  within  said  district,  and, 
also  as  to  the  benefit  to  accrue  to  the  land  of  appellants 
from  these  contemplated  improvements  are  challenged  as 
not  supported  by  the  evidence.  Respondent,  though,  in  its 
brief  calls  attention  to  circumstances  disclosed  by  the 
record,  which  seem  to  be  of  suflScient  probative  force  to 
justify  the  conclusions  of  the  trial  judge,  and,  as  appellants 
have  not  chosen  to  reply  to  said  brief,  we  do  not  feel  called 
upon  to  notice  these  matters  more  specifically. 

[7]  5.  A  new  trial  was  sought  on  the  ground  of  newly- 
discovered  evidence,  appellants  relying  upon  the  affidavit 
of  Louis  Tarke  to  the  following  effect:  ''That  he  is  one  of 
the  commissioners  of  assessment  who  levied  that  certain  re- 
assessment on  the  lands  of  Silva  and  Randall  and  C.  F. 
Roth  in  Reclamation  District  No.  1001  on  the  seventeenth 
day  of  March,  1916;  that  Lee  G.  Roberts  and  A.  A.  Mc- 
Rae  were  the  other  two  commissioners;  that  in  levying  said 
assessment  all  of  said  commissioners  viewed  the  lands  of 
Silva  &  Randall  and  C.  F.  Roth  in  said  district,  but  did 
not  view  or  inspect  any  of  the  other  lands  of  said  district 
upon  said  reassessment,  nor  in  making  said  reassessment." 

But  it  appears  that  these  commissioners  had  made  the 
previous  assessment  and  at  that  time  had  gone  over  all  the 
land  in  the  district.  As  to  that  Mr.  Tarke  testified: 
"Before  the  eight  hundred  and  fifty-one  thousand  dollar 
assessment  was  put  on  we  estimated  the  value  of  the  land 
before  reclamation;  that  is,  we  went  all  over  the  district 
and  placed  a  value  on  the  land — what  it  would  be  worth 
without  reclamation  according  to  the  situation  and  accord- 
ing to  the  relative  elevation  and  according  to  the  quality 
of  the  land  and  the  general  situation  of  the  land."  It 
would  have  been  idle  for  them  to  do  the  same  thing  again. 
Assuming,  therefore,  for  the  sake  of  argument,  that  all  of 
the  lands  should  have  been  visited  by  the  commissioners  to 
enable  them  to  make  a  proper  reassessment  of  the  lands  of 
appellants  and  Roth  only,  the  requirement  was  substantially 
u.ct.     Moreover,  the  showing  of  diligence  was  entirely  in- 
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adequate.  Mr.  Tarke  was  called  as  a  witness  by  plaintiffs 
and  interrogated  as  to  what  he  did  in  making  said  reassess- 
ment, and  there  is  no  excuse  for  the  failure  of  appellants  to 
ask  him  if  he  and  his  associates  at  that  time  visited  the 
other  lands  in  the  district.  The  rule  as  to  motions  of  this 
kind  based  upon  such  showing  is  quite  familiar,  and  it  is 
manifest  that  the  court's  action  in  denying  a  new  trial  is 
amply  justified. 

It  is  probably  not  necessary  to  allude  to  the  importance 
of  the  work  of  reclamation  undertaken  in  this  and  other 
districts  and  how  largely  it  affects  the  welfare  of  the  com- 
munity and  the  state.  Indeed,  this  consideration  has  been 
forcibly  and  even  eloquently  set  forth  by  the  supreme  court 
in  some  of  the  cases  cited.  The  work  should  not,  of  course, 
be  impeded  by  vexatious  litigation  nor  jeopardized  by  at- 
taching too  much  weight  to  unimportant  matters  of  pro- 
cedure. On  the  other  hand,  notwithstanding  the  great  im- 
portance of  these  schemes,  the  substantial  rights  of  the 
property  owners  must  be  protected,  but  in  the  present  in- 
stance we  are  led  to  believe  that  appellants  have  suffered 
no  legal  injury  and  the  judgment  is  afiSrmed. 

Chipman,  P.  J.,  and  J^nrt,  J.,  concurred. 

A.  petition  to  have  the  cause  heard  in  the  supreme  court, 
alter  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  28,  1919. 

All  the  Justices  concurred. 


[CiY.  No.  1994.     Third  Appellate  District.— May  29,  1919.] 

THOMAS  HORAN  et  al.,  Respondents,  v.  CONSOLI- 
DATED ST.  QOTHARD  GOLD  MINING  COMPANY 
(a  Corporation),  Appellant. 

[1]  Accounting  —  equity  —  Jurisdiction  —  Relief.— While  courts  of 
law  and  equity  are  possessed  of  concurrent  jurisdiction  in  matters 
of  account  and  accounting,  when  a  court  of  equity  once  acquires 
jurisdiction  upon  equitable  grounds  it  will  proceed  to  do  complete 
justice  and  administer  full  relief  to  this  end,  will  order  an  aeeount- 
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ing,  and  will  settle  the  whole  controversy,  even  to  the  extent  of 
adjudicating  matters  of  purely  legal  cognizance. 
[2]  Id.  —  Bbtention  or  Personal  Property  —  Item  of  Account  — 
Pleading. — In  this  action  in  equity  for  an  accounting  in  con- 
nection with  the  completion  of  a  contract  for  the  construction  of 
a  flume,  the  allegations  in  the  complaint  charging  the  retention 
by  the  defendant  of  certain  horses,  harness,  and  wagon  delivered 
by  the  plaintiffs  to  the  defendant  to  be  used  by  it  in  fulfilling 
the  terms  of  the  contract,  merely  involved  the  statement  or  setting 
forth  of  certain  items  in  the  account  between  the  parties  as  to 
which  an  accounting  was  asked. 

[3]  Id. — Damages  for  Property  not  Accounted  for. — In  such  an 
action,  the  horses,  wagon,  and  harness  constitute  a  part  of  the 
account  between  the  parties  as  to  which  an  accounting  is  sought, 
and,  it  being  a  suit  in  equity  for  an  accounting,  it  is  proper  to 
allow  damages  as  an  essential  element  of  the  accounting,  if  it  is 
made  to  appear  that  the  property  itself  cannot  be  accounted  for. 

[4]  Id.  —  Sufficiency  of  Pleading  —  Conversion. — ^While  property 
which  is  a  part  of  the  account  between  the  parties  may  have  been 
converted  by  one  of  the  parties,  it  is  not  necessary  in  such  case 
in  an  equitable  action  for  an  accounting  to  aver  facts  essential  to 
the  statement  of  a  cause  of  action  in  conversion. 

[5]  Id.  —  Sufficiency  of  Evidence  —  Damages  —  Findings. — In  this 
action  for  an  accounting,  wherein  the  plaintiffs  alleged  that  the  de- 
fendant had  converted  to  its  own  use  certain  horses,  harness,  and 
wagon,  which  constituted  items  in  the  account,  the  evidence  was 
sufficient  to  warrant  the  findings  of  the  trial  court  as  to  the  con- 
version of  the  property  and  the  damages  suffered  by  the  plaintiffs 
for  the  detention  and  conversion  thereof. 

[6]  Id. — ^DuTY  to  Return  Property — Failure — Gonversion — Dam- 
ages.— Where  the  defendant  in  such  action  in  accounting  was 
under  the  duty,  upon  completion  of  the  contract,  to  return  the 
horses,  harness,  and  wagon  to  plaintiffs,  its  failure  to  do  so, 
whether  the  cause  of  such  failure  was  that  it  had  sold  the  prop- 
erty or  itself  wrongfully  retained  possession  of  it,  amounted  in 
legal  effect  to  a  conversion;  and  it  having  failed  to  account  for 
the  same,  it  was  within  the  right  and  power  of  the  court  to  make 
an  allowadce  for  their  reasonable  value  as  damages. 

APPEAL   from   a  judgment  of  the   Superior  Court  of 
Nevada  County.    George  L.  Jones,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Searls  &  Searls  and  tum  Suden  &  tum  Suden  for  Ap- 
pellant. 

J.  M.  Walling  and  £.  H.  Armstrong  for  Respondents. 
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HART,  J. — In  December,  1911,  plaintiflEs  and  one  Mur- 
phy contracted  to  build  a  flume  in  Nevada  County  for  the 
defendant  to  furnish  water  to  its  mine,  for  which  they  were 
to  receive  twenty-six  thousand  dollars.  The  contractors 
failed  in  their  undertaking,  after  having  drawn  nearly  half 
the  contract  price  on  account,  leaving  creditors  to  the  ex- 
tent of  $6,213.72,  with  less  than  one-third  of  the  flume 
completed.  On  the  eighteenth  day  of  November,  1912,  a 
new  agreement  was  entered  into  between  the  parties  hereto, 
under  which  defendant  agreed  to  complete  the  flume,  apply- 
ing so  much  of  the  unpaid  balance  of  the  contract  price  as 
was  necessary  for  the  purpose,  the  remainder,  if  any,  to 
be  applied,  first,  to  the  payment  of  the  debts  incurred  by 
the  contractors,  the  balance,  if  any,  to  be  paid  to  the  con- 
tractors, the  defendant  to  use  in  such  completion  all  tools, 
machinery,  supplies,  and  lumber  on  hand  provided  or  used 
by  the  contractors  in  connection  with  said  contract.  The 
flume  was  completed  in  September,  1913,  at  an  expense 
of  over  twenty  thousand  dollars,  leaving  nothing  for  the 
creditors  or  the  contractors. 

In  June,  1914,  plaintiffs  brought  this  action,  alleging  a 
number  of  defaults  and  violations  of  the  supplemental  con- 
tract on  the  part  of  defendant,  praying  for  an  accounting; 
for  judgment  for  any  credits  that  may  be  found  due  plain- 
tiff's on  such  accounting;  **for  such  other  and  further  relief 
in  the  premises  as  may  seem  meet  and  agreeable  to 
equity";  and  for  costs. 

The  trial  of  the  case  began  on  June  12,  1917,  before  the 
court  without  a  jury,  and,  on  March  25,  1918,  the  court 
made  the  following  findings:  That,  by  virtue  of  said  sup- 
plemental agreement  of  November  18,  1912,  plaintiffs 
assigned  to  their  creditors  all  rights  to  any  money  or  dam- 
ages that  might  thereafter  accrue  in  their  favor  from  or 
against  defendant  to  the  extent  of  $6,213.72;  that  plaintiffs 
were  not  entitled  to  recover  against  defendant  any  sum 
unless  the  amount  of  damage  accruing  in  favor  of  plaintiffs 
under  said  contract  should  be  found  to  be  in  excess  of  said 
sum;  that  no  sum  amounting  to  $6,213.72  is  shown  to  have 
accrued  in  favor  of  plaintiffs;  that,  in  accordance  with  the 
term.s  and  conditions  of  said  contract,  **  defendant  received 
from  plaintiffs  two  horses,  harness,  and  wagon  to  be  used 
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by  defendant  in  connection  with  the  construction  and  com- 
pletion of  said  flume,  which  said  horses  and  wagon  were  to 
be  returned  to  plaintiffs  after  such  completion;  that  de- 
fendant failed  to  return  the  same  or  any  part  thereof  and 
subsequently  converted  the  same  to  its  own  use  to  plain- 
tiffs* damage  in  the  sum  of  five  hundred  dollars."  It  was 
then  found  that  under  said  contract  defendant  received 
from  plaintiffs  a  sawmill  and  equipments  which,  after  de- 
fendant had  completed  the  manufacture  of  lumber  thereat, 
plaintiffs  were  at  liberty  to  have  taken  possession  of. 

Judgment  was  entered  against  defendant  for  the  sum  of 
five  hundred  dollars  and  for  costs,  amounting  to  $263.30. 
The  appeal  is  by  defendant  from  said  judgment. 

It  is  first  contended  by  appellant  that,  as  the  action  was 
solely  one  for  an  accounting  and  there  was  no  allegation  in 
the  complaint  of  conversion,  there  should  have  been  ren- 
dered no  judgment  for  conversion. 

In  its  answer  defendant  denied  ''that  it  received  from 
the  plaintiff  two  horses,  harness,  and  wagon";  denied  "that 
defendant  has  or  does  now  retain  the  said  horses,  harness, 
and  wagon";  denied  ''that  the  plaintiffis  are  damaged 
thereby  in  the  sum  of  five  hundred  dollars  or  in  any  sum 
or  at  all." 

1.  No  question  is  here  raised  as  to  the  propriety  of  the 
remedy  by  bill  for  an  accounting  between  the  parties  hereto. 
While  by  the  supplemental  contract  a  sort  of  novation 
was  invoked,  yet  under  said  agreement  the  plaintiffis  were 
still  interested  in  the  contract  and  the  results  thereof,  and 
a  trust  or  confidential  relation  was  thereby  created  between 
them. 

[1]  While  courts  of  law  and  equity  are  possessed  of  con- 
current jurisdiction  in  matters  of  account  and  accounting, 
this  is,  concededly,  a  suit  in  equity  for  an  accounting,  and 
it  is  the  settled  rule  that  "when  a  court  of  equity  once 
acquires  jurisdiction  upon  equitable  grounds  it  will  pro- 
ceed to  do  complete  justice  and  administer  full  relief  to 
this  end,  will  order  an  accounting,  and  will  settle  the  whole 
controversy,  even  to  the  extent  of  adjudicating  matters  of 
purely  legal  cognizance."  (Ency.  of  Law  &  Pr.,  p.  418; 
see,  also,  Pomeroy's  Equity  Jurisprudence,  sec.  255;  Smith 
V.  49  &  56  Quartz  M,  Co.,  14  Cal.  242,  248;  California 
RaisiJi  Growers'  Assn.  v.  Abbott  et  al,  160  Cal.  601,  607, 
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[117  Pac.  767].)  The  obvious  object  of  the  rule  as  it  i» 
so  stated  is  to  prevent  a  multiplicity  of  suits  in  those  cases 
where,  as  to  the  same  parties  or  parties  united  in  interest 
by  a  common  tie  (although  one  may  sue  on  behalf  of  him- 
self and  others),  there  are  several  different  actions,  even 
though  different  in  nature,  depending  upon  similar  facts 
and  circumstances,  and  involving  the  same  legal  questions, 
so  that  the  decision  of  one  would  virtually  be  a  decision  of 
all  the  others.  (1  Pomeroy's  Equity  Jurisprudence,  sees. 
254,  255.) 

[2]  Here  the  allegations  in  the  complaint  charging  the 
retention  by  the  defendant  of  certain  horses,  harness,  and 
wagon  delivered  by  the  plaintiffs  to  the  corporation  to  be 
used  by  it  in  fulfilling  the  terms  of  the  contract  merely 
involve  the  statement  or  setting  forth  of  certain  items  in 
the  account  between  the  parties  as  to  which  an  accounting 
is  asked.  While  the  complaint  in  effect  charges  a  conver- 
sion of  the  property,  the  action  is  obviously  not  one  in 
conversion.  The  allegation  is,  as  to  those  items  of  the 
account,  as  will  be  observed,  that  the  defendant  received 
from  plaintiffs  said  property  **to  be  used  by  said  defendant 
in  connection  with  the  construction  and  completion  of  said 
flume,"  and  that  defendant  still  retains  said  horses,  etc.,  to 
the  damage  of  plaintiffs,  etc.  This  allegation  in  this  action 
must  be  construed  simply  to  mean  that  there  is  certain 
property  which  belongs  to  the  account  between  the  plain- 
tiffs and  the  defendant  which,  among  other  items,  should 
be  accounted  for  by  the  defendant  in  the  proceeding.  We 
cannot  perceive  that  the  allegation  would  be  any  different 
if  the  subject  thereof  were  money  received  by  the  de- 
fendant as  compensation  for  executing  and  completing  the 
terms  of  the  contract  or  if  it  were  money  wrongfully  paid 
out  or  retained  by  the  defendant.  The  allegation  as  to  the 
damage  which  the  plaintiffs  therein  assert  that  they  have 
sustained  by  reason  of  the  retention  of  the  property  men- 
tioned involves  merely  the  statement  of  the  value  of  the 
property,  which  is  not  only  a  proper  but  a  necessary  fact 
to  be  stated  in  an  action  for  an  accounting  to  meet  the 
possible  contingency  that  the  paii;y  charged  with  having 
possession  of  the  assets  of  which  the  accounting  is  asked 
has  disposed  of  or  in  some  way  divested  himself  of  such 
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possession  and  is,  therefore,  in  no  position  to  account  for 
the  property  in  kind.  [3]  The  horses,  wagon,  and  harness 
constituted  a  part  of  the  account  between  the  parties  as  to 
which  an  accounting  is  sought,  and,  this  being  a  suit  in 
equity  for  an  accounting,  it  was,  as  above  indicated,  proper 
herein  to  allow  damages  as  an  essential  element  of  the 
accounting,  if  it  was  made  to  appear  that  the  property 
itself  could  not  be  accounted  for.  (1  Cyc,  p.  408,  and 
cases  cited  in  footnote.) 

[4]  It  is  obviously  true  that  while  property  which  is  a 
part  of  the  account  between  the  parties  may  have  been 
converted  by  one  of  the  parties,  it  is  not  necessary  in  such 
case  in  an  equitable  action  for  an  accounting  to  aver 
facts  essential  to  the  statement  of  a  cause  of  action  in  con- 
version, and,  therefore,  the  cases  cited  by  counsel  for 
defendant,  among  which  are  Triscorvy  v.  Orr,  49  Cal.  612, 
and  Echucrds  v.  Sonoma  Valley  Bank,  59  Cal.  136,  are  not  in 
point  here.  Those  cases  did  not  involve  an  accounting,  but 
were  strictly  actions  in  trover  for  the  conversion  of  certain 
property  and  the  complaints  were  held  to  be  wanting  in 
facts  sufficient  to  state  such  a  cause  of  action. 

[6]  2.  It  is  next  contended  that  there  is  no  evidence 
which  supports  the  finding  that  the  defendant  converted 
the  horses,  harness,  and  wagon.  This  contention  cannot  be 
sustained. 

The  defendant  admitted  receiving  into  its  possession  the 
horses,  etc.,  in  question,  with  other  equipments  owned  and 
used  by  the  plaintiffs  in  the  work  of  constructing  the  flume. 
It  was  further  admitted  by  the  president  of  the  defendant 
that  he  shipped  the  two  horses  to  the  city  of  San  Francisco 
and  there  sold  them  for  the  sum  of  one  hundred  dollars. 
There  is  no  testimony  showing  definitely  what  became  of 
the  harness  and  wagon.  The  plaintiffs  testified  that  they 
never  received  back  the  last-mentioned  property  and  their 
testimony  as  to  that  was  not  contradicted.  The  plaintiffs 
further  testified  that  the  horses,  harness  and  the  wagon 
were  reasonably  of  the  aggregate  value  of  $550.  They  said 
that  the  horses  were  young — about  eight  years  old — and  in 
excellent  physical  condition.  This  testimony  was  sufficient, 
if  believed  by  the  court,  as  evidently  it  was,  to  warrant  the 
finding  made  by  the  court  that  the  damages  suffered  by  the 
plaintiffs   for  the  detention  and   converaion  of  the  horses. 
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harness,  and  the  wagon  amounted  to  the  sum  of  five  hun- 
dred dollars.  Much  stress,  however,  is  laid  upon  the  state- 
ment made  by  one  of  the  plaintiffs,  when  testifying,  that 
he  did  not  care  whether  the  horses  in  question  had  also 
died,  two  of  their  other  horses  let  to  defendant  to  be  used 
in  the  construction  of  the  flume  having  died  during  the 
progress  of  the  work.  The  inference  from  that  statement 
is,  it  is  assumed,  that  the  plaintiffs  regarded  the  horses  in 
question  as  of  no  substantial  value.  But  we  cannot  say  that 
such  is  necessarily  the  inference  to  be  drawn  from  the  said 
statement.  At  any  rate,  it  was  for  the  trial  court  to  draw 
its  own  inferences  from  the  testimony,  and  as  to  the  state- 
ment in  question,  it  appears  that  that  court  attached  to  it 
no  significance  in  connection  with  the  determination  of  the 
value  of  the  horses  or  the  damages  resulting  from  their 
conversion.     We  must  so  assume  from  the  findings. 

Emphasis  is  also  put  upon  the  testimony  of  the  defend- 
ant's witnesses  that,  after  the  completion  of  the  contract, 
the  possession  of  the  horses,  wagon,  harness,  and  other 
equipments  was  available  to  the  plaintiffs,  and  that  all  the 
said  property  would  have  been  delivered  to  them  if  they 
had  called  for  it.  But  the  fact  remains  that  the  property 
was  not  turned  over  to  the  plaintiffs  and  no  explanation 
was  given  why  it  was  not,  other  than  that  above  indicated, 
viz.,  that  the  plaintiffs  did  not  themselves  take  possession 
of  it.  There  is  no  satisfactory  showing  that  the  plaintiffs 
knew  when  the  work  of  construction  was  completed  and  the 
further  use  of  the  property  by  the  defendant  became  un- 
necessary. 

[6]  Counsel  for  appellant  also  emphasize  the  fact  that 
there  is  no  testimony  showing  or  tending  to  show  that  the 
harness  and  the  wagon  were  sold  or  converted  by  the  de- 
fendant. The  company's  president  testified  that,  as  far  as 
he  knew,  the  harness  and  the  wagon  *Vere  still  at  the 
mine."  But  it  is  immaterial,  in  our  opinion,  whether  the 
harness  and  the  wagon  in  question  were  or  were  not  sold 
by  the  defendant.  It  was  not  denied  by  the  president  of 
the  company  or  any  other  witness  connected  with  the  de- 
fendant that  they  were  either  in  the  possession  of  the 
defendant  or  had  been  disposed  of  by  it.  It  was,  there- 
fore, the  duty  of  the  defendant  to  account  for  said  property 
in  this  action,  and,  it  having  failed  to  do  so,  it  was  within 
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the  right  and  power  of  the  court  to  make  an  allowance  for 
their  reasonable  value  as  damages.  It  was  undoubtedly  the 
duty  of  defendant,  upon  completion  of  the  contract,  to 
return  the  horses,  the  harness,  and  the  wagon  to  the  plain- 
tiffs, and  its  failure  to  do  so,  under  the  circumstances  of 
this  case,  amounted  in  legal  effect  to  a  conversion  of  said 
property,  whether  the  cause  of  such  failure  was  that  de- 
fendant had  sold  the  property  or  itself  wrongfully  retained 
possession  of  it. 

We  have  discovered  no  substantial  reason  for  disturbing 
the   judgment,   and   it   is   therefore   afiBrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


ICiv.    No.    2783.      First    Appellate    District,    Division    Two.^June    2, 

1919.] 

LEWIS  B.  EDDLEMON,  Respondent,  ▼.  SOUTHERN 
PACIFIC  COMPANY  (a  Corporation),  et  al.,  Appel- 
lants. 

[1]    NeGUGENCE — OONTBIBUTOBT        NEGLIGENCE  —  DETERMINATION        BY 

Appellate  Court — Eppect  of  Law  in  Similar  Case. — WhUe  the 
determiDation  of  each  ease  involving  contributory  negligence  on 
the  part  of  the  plaintiff  is  dependent  upon  the  particular  set  of 
circumstances  presented  by  the  record,  the  appellate  court  is  bound 
to  follow  the  law  of  this  state  as  established  by  the  supreme  court 
in  a  similar  case. 

[2]  Id. — Personal  Injuries — Evidence — Oppoetunitt  to  have  Avoided 
COLUSiON. — In  this  action  to  recover  damages  for  personal  in- 
juries suffered  by  plaintiff,  arising  out  of  a  collision  between  an 
automobile  driven  by  him  and  a  train  operated  by  the  defendants, 
the  evidence,  particularly  with  reference  to  the  opportunity  afforded 
plaintiff  for  observation  of  the  train,  showed  the  plaintiff  to  have 
been  guilty  of  contributory  negligence,  which  should  have  pre- 
vented  his  recovery. 

APPEAL  from  a  jucle:ment  of  the  Superior  Court  of  Contra 
Costa  County.    A.  B.  MteKenzie,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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M.  B.  Jones  for  Appellants. 

Theodore  A.  Bell  and  Arthur  L.  Shannon  for  Respondent 

HAVEN,  J. — Plaintiff  sued  to  recover  damages  for  per- 
sonal injuries  suffered  by  him,  arising  out  of  a  collision 
between  an  automobile  which  the  plaintiff  was  driving  and  a 
train  operated  by  the  defendants,  at  a  graie  crossing  at 
Stege  station  in  the  city  of  Richmond.  A  verdict  was 
rendered  in  the  sum  of  seven  thousand  dollars,  which  was 
reduced  by  the  judge  of  the  trial  court,  upon  a  motion  for 
a  new  trial,  to  four  thousand  dollars.  Judgment  wai 
entered  against  the  defendants  for  the  reduced  amount, 
from   which   they   prosecute  this   appeal. 

The  plaintiff  was  a  police  officer  of  the  city  of  Richmond. 
On  the  night  of  the  accident,  in  the  discharge  of  his  duties 
as  such,  he  and  another  police  officer  of  said  city  proceeded 
by  automobile  to  the  vicinity  of  the  station  of  the  defendant 
Southern  Pacific  Company  at  Stege,  for  the  purpose  of 
examining  vacant  buildings  and  cars  for  detection  of  unde- 
sirable persons.  Plaintiff  was  driving  the  automobile,  and 
was  seated  on  the  left  side  thereof.  On  leaving  the  main 
part  of  the  city  of  Richmond,  he  ran  along  the  tracks  of 
the  Southern  Pacific  Company  north  of  Stege  station  for 
a  distance  of  about  a  mile  and  a  half  to  a  point  back  of  the 
railroad  station  at  Stege,  where  he  stopped  his  machine,  at 
the  south  end  of  the  station  toward  Oakland,  in  a  public 
street.  During  this  trip  he  saw  an  engine,  headed  south 
toward  Oakland,  switching  cars  on  one  of  the  tracks  which 
he  passed.  Plaintiff  and  his  companion  alighted  from  the 
automobile,  went  around  back  of  the  station,  and  inspected 
some  empty  cars  and  buildings,  and  then  returned  to  their 
automobile.  They  stopped  there  and  chatted  from  two  to 
fo]ir  minutes,  and  then  decided  to  again  cross  the  tracks 
to  another  portion  of  Stege  and  inspect  other  buildings. 
Plaintiff  got  into  the  driver's  seat  of  the  automobile;  his 
companion  cranked  the  car;  they  started  the  machine  in 
low  gear,  and  proceeded  to  cross  the  track  at  the  grade 
crossing.  Neither  plaintiff  nor  his  companion  went  in  front 
of  the  station  building  to  look  up  the  track  toward  the 
north  before  starting  the  machine.  They  both  testified  that, 
before  starting  the  automobile,  they  listened  for  any  train 
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approaching  from  either  direction,  and  heard  no  bell, 
whistle,  or  other  indication  of  an  approaching  train.  Pla'n- 
tiff  further  stated  that  just  about  the  time  he  reached  the 
track  he  saw  the  engine  right  upon  him.  The  automobile 
was  struck  by  a  switch-engine  with  cars  attached,  proceed- 
ing southerly  on  the  inner  or  '* house"  track,  at  a  point 
slightly  more  than  thirty-two  feet  southeasterly  from  the 
point  where  the  automobile  started,  and  between  seventeen 
and  eighteen  feet  distant  from  the  front  or  easterly  line 
of  the  station.  Upon  the  front  side  of  the  station  was  a 
small  projection  or  bay  window,  extending  about  two  f.et 
from  the  side  of  the  station.  From  this  was  a  slanting  ro.  f 
nine  or  ten  feet  from  the  ground.  Plaintiff's  eyes,  when 
he  was  sitting  in  the  driver's  seat,  were  approximately  six 
feet  from  the  ground,  or  three  or  four  feet  below  the  pro- 
jection of  this  small  slanting  roof.  From  the  point  of 
starting  the  view  of  plaintiff  to  the  north,  from  which  direc- 
tion the  train  was  approaching,  was  interrupted  by  the 
station  building  so  that  he  could  see  the  track  for  a  distan  *o 
of  only  about  fifteen  feet  northerly  from  the  point  where 
it  would  have  been  intersected  by  the  southerly  line  of  the 
station  building  if  extended  to  the  track.  In  proceeding 
from  the  point  of  departure  to  the  point  of  the  accident,  the 
course  of  the  automobile  was  in  a  southeasteily  direction 
away  from  the  station,  so  that  the  line  of  vi  ion  to  tlie 
north  along  the  track  was  extended  more  rapidly  than  if 
the  automobile  had  proceeded  along  the  southerly  line  of 
the  station,  or  along  a  line  exactly  parallel  thereto.  When 
the  automobile  had  proceeded  a  sufficient  distance  from  its 
starting  point  toward  the  place  of  the  accident  so  t'  at 
the  front  wheels  were  in  a  line  with  the  front  of  the 
station  building,  and  the  driver,  who  was  seated  six  feet 
in  the  rear  of  such  point,  was  approximately  twenty-thrc^o 
or  twenty-four  feet  from  the  point  of  the  accident,  his  line 
of  vision  across  the  southeasterly  corner  of  the  station  build- 
ing would  have  enabled  him  to  observe  the  track  for  a  dis- 
tance of  approximately  one  hundred  feet  northerly  of  the 
point  of  the  accident.  The  distance  from  the  front  wheels 
of  the  automobile  before  starting  to  the  nearest  rail  of  the 
track  was  thirty-two  feet.  The  distance  from  the  front  or 
easterly  line  of  the  station  building  to  the  neare  t  trae'c 
was  between  seventeen  and  eighteen  feet,  and  the  distance 
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from  the  projecting  bay  window  to  the  nearest  track  wa« 
approximately  fifteen  feet.  Before  starting,  the  automobile 
stood  approximately  fifteen  feet  westerly  or  behind  the 
front  line  of  the  station  building,  and  also  the  same  dis- 
tance southerly  of  that  building.  Plaintiff  testified  that  he 
did  not  see  the  engine  until  he  was  right  on  the  track, 
"practically,  say  a  foot  or  two";  that  when  he  was  sitting 
in  the  automobile,  prior  to  starting,  he  conld  see  down  the 
track  in  a  southerly  direction  toward  Oakland  for  at  least 
a  quarter  of  a  mile;  that  for  a  space  of  fifteen  feet  back 
from  the  track  toward  the  station,  and  parallel  to  the 
station,  there  was  an  unobstructed  view  along  the  tracks  in 
a  northerly  direction,  toward  Richmond,  as  far  as  he  could 
see,  at  least  a  quarter  of  a  mile;  that  when  he  first  saw  the 
locomotive  it  was  within  about  sixteen  feet  of  him;  that  he 
immediately  applied  the  brake,  but  did  not  stop  until  the 
front  wheels  of  his  car  had  crossed  the  first  rail,  and  the 
engine  had  struck  the  front  of  the  automobile  and  swung 
it  around;  that  his  hearing  and  eyesight  were  both  normal 
at  the  time  of  the  accident;  that  at  the  time  of  the  accident 
the  train  was  running  at  not  to  exceed  fifteen  miles  an  hour, 
and  the  automobile  between  eight  and  ten  miles  an  hour. 
Plaintiff  and  his  companion  further  testified  that  the  light 
on  the  switch-engine  was  poor  and  did  not  shine  brightly 
at  all.  In  that  connection  plaintiff  stated:  *'As  I  ap- 
proached the  track  on  the  night  of  the  accident,  I  saw 
absolutely  no  reflection  on  the  track  or  roadway  ahead  of 
me.  After  I  passed  the  building  going  toward  the  railroad 
track  I  looked  in  the  direction  of  Richmond  just  as  quick 
as  I  passed.  After  seeing  the  engine  and  realizing  that 
it  was  coming,  I  went  about  four  or  five  feet  before  the 
car  came  to  a  standstill.  The  front  wheels  of  the  machine 
were  about  four  feet  from  the  rails  when  I  first  saw  the 
engine.  It  was  a  very  dark  niirht.*'  The  latter  statemcit 
as  to  the  darkness  of  the  nii^ht  loses  its  importance  in  view 
of  the  testimony  of  plaintiff  that  he  could  see  along  tlie 
track  in  both  directions  for  a  distj^nce  of  a  quarter  of  a 
mile.  It  thus  appears  from  plaintiff's  trsHraony  that  as 
soon  as  the  automobile  had  proceeded  approximately  fifteen 
feet  from  the  point  of  starting,  so  as  to  enaVle  the  plaintiff 
to  look  past  the  station  building  northerly  slons:  the  track, 
he  hud  a  space  of  approximately  seventeen  f cjt  within  which 
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to  observe  the  approaching  train  and  stop  his  machine. 
Instead  of  doing  so,  he  did  not  see  the  engine  until  the 
automobile  was  within  about  four  feet  of  the  track. 

Defendants  moved  for  a  nonsuit  upon  the  ground  that  the 
evidence  disclosed  that  the  accident  was  caused  by  plain- 
tiff's contributory  negligence.  This  motion  was  denied  by 
the  trial  court.  Appellants  contend  that  said  motion  should 
have  been  granted,  and  that  the  verdict  is  unsupported  by 
the  evidence  for  the  same  reason.  Respondent  calls  atten- 
tion to  the  fact  that,  under  the  testimony,  the  time  elapsing 
between  the  opportunity  afforded  plaintiff  for  observation 
of  the  train  and  the  time  of  the  accident  was  but  a  fraction 
of  a  second.  He  argues  that  reasonable  men  might  differ 
as  to  whether  or  not  the  accident  could  have  been  avoided 
by  the  exercise  on  the  part  of  plaintiff  of  ordinary  care 
and  prudence,  and  that,  therefore,  the  determination  of 
that  question  was  properly  left  to  the  jury. 

The  facts  above  set  forth  are  remarkably  similar  to  those 
involved  in  the  case  of  Chriffln  v.  San  Pedro  etc.  R.  R.  Co., 
170  Cal.  772,  [L.  R.  A.  1916A,  842,  151  Pac.  282],  even  as  to 
the  distances  afforded  to  plaintiff  for  observation.  The  only 
essential  difference  between  the  facts  of  that  case  and  th!s 
one  is  that  in  the  Griffin  case  the  accident  happened  at 
midday,  while  in  the  case  at  bar  it  occurred  between  2  and 
3  o'clock  in  the  moi/ilng.  As  above  stated,  this  fact  is  not 
material,  for  the  reason  that  plaintiff  testified  that  he  could 
see  the  track  plainly  for  a  quarter  of  a  mile  in  either  direc- 
tion. [1]  The  determination  of  each  case  involving  co)i- 
tributory  negligence  on  the  part  of  plaintiff  is  dependent 
upon  the  particular  set  of  circumstances  presented  by  the 
record.  This  court  is  bound,  however,  to  follow  the  law 
of  this  state  as  established  by  the  supreme  court  in  a 
similar  case.  In  the  Qriffin  case  above  referred  to,  the 
majority  of  the  court  held  that  under  the  circumstances 
there  presented,  which  cannot  be  distinguished  in  any 
material  respect  from  those  in  the  instant  case,  the  plaintiff 
was  guilty  of  contributory  negligence,  and  reversed  the 
judgment  in  favor  of  the  plaintiff  for  that  reason.  The 
contrary  view  is  forcibly  presented  in  the  dissenting  opinion 
of  the  learned  chief  justice,  in  which  Mr.  Justice  Sloss  con- 
curred. The  numerous  decisions  of  the  supreme  court  which 
discuss  the  question  of  plaintiff's  contributory  negligence  as 
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applied  to  accidents  at  grade  crossings,  and  which  are  cited 
by  opposing  parties  to  the  case  at  bar,  are  referred  to  and 
distinguished  in  one  or  the  other  of  the  opinions  in  the 
QriflSn  case.  The  ruling  in  that  case  is  approved  in  Larror 
lee  V.  Western  Pacific  By.  Co.,  173  Cal.  743,  749,  [161  Pac. 
750,  752],  and  the  case  is  cited  as  a  basis  for  the  general 
rule  that  a  person  about  to  cross  a  railroad  is  not  entitled 
to  rely  upon  a  performance  of  duty  by  the  employees  of  the 
railroad  company,  ''so  as  to  relieve  him  from  the  necessity 
of  looking  if  he  does  not  hear,  and  of  stopping  if  he  can- 
not see." 

[2]  Applying  the  rule  announced  in  the  prevailing 
opinion  in  the  Griffin  case  to  the  facts  of  this  case,  we  are 
compelled  to  hold  that  the  facts  contained  in  this  record 
show  the  plaintiflE  to  have  been  guilty  of  contributory  neg- 
ligence, which  should  have  prevented  his  recovery. 

The  judgment  is  reversed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  for  a  rehearing  of  the  cause  was  denied  by 
the  district  court  of  appeal  on  July  2,  1919,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  July  31,  1919. 

Shaw,  J.,  Melvin,  J.,  Lawlor,  J.,  Wilbur,  J.,  and  Len- 
non,  J.,  concurred. 


[Civ.  No.  1952.     Third  Appellate  Diatrict.—June  2,  1919.] 

THE  PEOPLE,  Respondent,  v.  LAURA  E.  LAINE  et  al.. 

Appellants. 

[1]  Red-lioht  Abatement  Act — Action  to  Abate  Nuisance — Plbai>- 
ING. — In  a  proceeding  under  the  Red-light  Abatement  Act  to  abate 
a  nuisance  alleged  to  be  in  existence  on  the  property  of  the  de- 
fendants, an  allegation  in  the  complaint  that  "said  premises  were 
and  now  are  used  for  purposes  of  lewdness,  assignation,  and 
prostitution'*  does  not  render  the  complaint  amenable  to  the 
objection   that   it  states   different  and   distinct   causes   of   aetiun. 
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Such  suit  is  not  brought  to  abate  acts  of  lewdness,  and  acts  of 
assignation,  and  acts  of  prostitution,  but  is  brought  to  abate  a 
nuisance  which  is  caused  by  the  commission  on  said  premises  of 
acts  of  lewdness,  assignation,  and  prostitution. 

[2 J  Id. — General  Acts  Practiced — Pleading — Proof — Judgment. — 
In  such  a  prosecution  it  is  proper  to  charge  that  all  said  acts 
have  been  habitually  practiced  in  the  building  complained  of,  and 
if  it  happens  that  the  evidence  is  sufficient  to  show  that  only 
one  of  the  three  general  acts  is  practiced  therein  and  thus  the 
premises  have  been  maintained  as  a  nuisance,  a  judgment  con- 
demning the  property  as  such  and  enjoining  its  further  use  for 
that  purpose  may   follow. 

[3]  Id. — Crime  Consisting  of  Series  of  Acts — Pleading. — Whore  a 
specific  crime  is  by  statute  made  to  consist  of  all  or  one  of  a 
series  of  euumerated  acts,  the  complaint  or  indictment  may, 
without  doiug  violence  to  good  pleading  or  without  misleading  the 
accused,  charge  that  the  defendant  committed  the  crime  by  doing 
all  such  acts. 

[4]  Id. — Statement  of  Specific  Acts  Unnecessary. — In  such  a 
pro€ceution  it  is  not  neceesary  to  set  forth  the  specific  acts  of 
which  the  lewdness,  assignation,  or  prostitution  consisted  or  of  the 
manner  in  which  those  general  acts  were  committed  and  practiced. 

[5J  Id. — Sale  of  Liquors  Without  License — Evidence. — While  in 
such  a  prosecution  it  is  proper  to  show  that  intoxicating  liquors 
were  dispensed  or  sold  to  frequenters  of  the  dance-hall  ou  the 
premises  and  that  the  females  there  present  not  only  drank  such 
liquors,  but  solicited  the  male  visitors  to  purchase  the  same  for 
them,  it  is  wholly  unnecessary  to  bring  out  the  fact,  or  attempt 
to  do  so,  that  the  defendants  sold  liquors  at  the  dance-hail  with- 
out a  municipal  license  authorizing  them  so  to  do. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.     Charles  0.  Busick,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  S.  Butler,  B.  F.  Van  Dyke  and  White,  Miller, 
Needham  &   Haber   for   Appellants. 

Hugh  B.  Bradford,  District  Attorney,  for  Respondent. 

HART,  J. — The  district  attorney  of  Sacramento  County 
filed  in  the  superior  court  a  complaint  praying  that  the 
property  at  No.  223  L  Street,  in  the  city  of  Sacramento,  be 
enjoined  as  a  nuisaiieo,  by  virtue  of  the  provisions  of  the 
fio-callod  '* Red-light  Abatement  Acf     (Stats.  1913,  p.  20.) 
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The  premises,  which  are  owned  by  the  defendant,  Laura  E. 
Laine,  are  occupied  by  defendant  Charles  F.  Gibney  as  a 
dance-hall,  where  approximately  thirty-five  girls  are  em- 
ployed. Judgment  was  entered  in  favor  of  plaintiff  and 
directing  that  the  building  and  premises  be  kept  closed  for 
one  year,  etc.  The  appeal  is  by  defendants  from  said 
judgment. 

It  was  charged  in  the  amended  complaint  that  ''said 
premises  were  and  now  are  used  for  purposes  of  lewdness, 
assignation,  and  prostitution,  and  upon  said  premises  acts 
of  lewdness,  assignation,  and  prostitution  were  held  and  did 
occur,  and  said  premises  were  and  now  are  a  nuisance  under 
the  laws  of  the  state  of  California.'' 

Defendants  filed  a  demurrer  to  the  amended  complaint, 
in  which,  among  other  grounds,  they  specified  that  *4n 
said  amended  complaint  three  causes  of  action  are  set  forth 
and  no  one  of  them  is  so  stated  as  to  be  sufficient  to  con- 
stitute a  cause  of  action  and  said  causes  of  action  are 
mingled  together  and  not  separately  stated,  to  wit":  One 
charging  lewdness,  the  second  charging  assignation^  and  the 
third  charging  prostitution.  The  demurrer  was  overrult'd, 
and  appellants  urge  that  this  action  of  the  court  was 
erroneous. 

It  is  also  contended  by  appellants  that  the  demurrer  to 
the  amended  complaint  should  have  been  sustained  on  the 
ground  that  the  facts  constituting  the  alleged  acts  of  lewd- 
ness ai*e  not  set  out  in  the  complaint. 

[1]  The  complaint  is  not  amenable  to  the  objection  that 
it  states  different  and  distinct  causes  of  action.  Mr.  Brad- 
ford, the  district  attorney,  representing  the  respondent  here, 
in  his  brief  well  answers  the  contention  of  the  appellants 
upon  that  point  as  follows: 

**The  statute  under  which  the  action  was  brought  is  one 
for  the  abatement  of  nuisances;  the  thing  aimed  at  is  a 
nuisance.  The  cause  of  action  here  is  the  abatement  of  a 
nuisance  alleged  to  be  in  existence  on  the  premises  of  ap- 
pellants. The  action  was  not  Drought  to  abate  acts  of  lewd- 
ness and  acts  of  assignation,  and  acts  of  prostitution,  but 
was  brought  to  abate  a  nvisance  which  was  caused  by  the 
commission  on  said  premises  of  acts  of  lewdness,  assignation, 
and  prostitution.  The  fact  that  the  court  found  that  the 
nuisance   was   caused   by   acts  of  lewdness   only   does   not 
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render  the  pleading  faulty;  it  simply  ahows  that  more  was 
alleged  than  could  be  proven." 

In  other  words,  there  is  but  one  cause  of  action  stated  in 
the  complaint,  to  wit,  a  public  nuisance,  committed,  as  the 
complaint  alleges,  by  the  habitual  practicing  upon  and  in 
the  premises  described  of  acts  of  lewdness,  assignation,  and 
prostitution.  These  terms  have  a  definite,  commonly  under- 
stood meaning  and  are  employed  in  the  statute  as  they  are 
so  understood,  and  the  statement  in  the  complaint  that  the 
nuisance  complained  of  consisted  of  the  habitual  practicing 
of  either  or  all  of  those  acts  as  they  are  generally  designated 
or  referred  to  in  the  statute  is  sufficient  to  set  forth,  in  an 
intelligible,  unambiguous,  and  readily  understood  manner,  a 
cause  of  action  under  the  statute. 

[2]  That  it  is  proper  to  charge  that  all  said  acts  have  been 
habitually  practiced  in  the  building  complained  of,  we  have  no 
doubt.  Thus,  if  it  happens  that  the  evidence  is  sufficient  to 
show  that  only  one  of  the  three  general  acts  is  practiced 
therein  and  thus  the  premises  have  been  maintained  as  a  nui- 
sance, then  a  judgment  condemning  the  property  as  such  and 
enjoining  its  further  use  for  that  purpose  may  follow,  render- 
ing unnecessary  the  trouble,  expense,  and  inconvenience  of 
a  new  proceeding,  as  might  be  the  case  if  it  were  requisite 
that  the  complaint  should  be  confined  in  its  charge  to  one 
of  the  three  several  acts  of  which  the  nuisance  denounced 
by  the  abatement  act  may  consist.  The  defendant  or  the 
party  owning  the  building  or  maintaining  the  nuisance  can 
suffer  no  disadvantage  or  cannot  in  the  slightest  measure  be 
misled  where  the  complaint  charges  that  the  nuisance  has 
been  maintained  by  the  habitual  commission  in  the  building 
or  on  the  premises  of  the  three  general  acts  designated  by 
the  statute  as  constituting  such  a  nuisance.  He  can  expe- 
rience no  possible  difficulty  in  as  readily  and  fully  meeting 
and  defending  against  the  complaint  where  the  three  general 
acts  are  charged  and  but  one  is  susceptible  of  establishment 
by  the  proofs  as  though  one  of  the  acts  only  were  relied 
upon  in  the  complaint  to  show  the  existence  of  the  nuisance. 
Indeed,  lewdness,  assignation,  and  prostitution  are  acts  so 
similar  in  nature  that  there  can  be  but  little  difference  in 
the  general  character  of  the  evidence  necessary  to  prove 
their  existence. 
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[3]  In  criminal  cases,  even,  it  has  repeatedly  been  held 
&s  to  a  certain  class  of  cases  that  where  a  specific  crime  ia 
by  the  statute  made  to  consist  of  all  or  one  of  a  series  of 
enumerated  acts,  the  complaint  or  indictment  may,  without 
doing  violence  to  good  pleading  or  without  misleading  the 
accused,  charge  that  the  defendant  committed  the  crime 
by  doing  all  such  acts.  For  instance,  in  People  v.  Harrold, 
84  Cal.  567,  [24  Pac.  106],  where  the  accused  was  charged 
with  the  crime  of  forgery  and  the  indictment  charged  that 
he  did  **make,  alter,  forge,  and  counterfeit  a  certain  bill  of 
sale,"  etc.,  it  was  held  that  the  indictment  was  not  faulty 
because  it  charged  that  the  crime  was  committed  by  the  doing 
of  the  several  acts  any  one  or  all  of  which  will  constitute 
forgery.  The  court  in  that  case  said:  "Where  a  statute 
enumerates  a  series  of  acts,  either  of  which,  separately,  or 
all  together,  may  constitute  the  offense,  all  of  such  acts 
may  be  charged  in  a  single  count,  for  the  reason  that,  not- 
withstanding each  act  may,  by  itself,  constitute  the  off  en  e, 
all  of  them  together  do  no  more,  and  likewise  constitute  but 
one  and  the  same  offense."  (See,  also.  People  v.  Frank, 
28  Cal.  513 ;  Ex  parte  McCarthy,  72  Cal.  384,  [14  Pac.  96] ; 
People  V.  Faust,  113  Cal.  172,  [45  Pac.  261];  People 
V.  Epperson,  38  Cal.  App.  486,  [176  Pac.  702].)  There 
is  no  conceivable  reason  why  this  rule  should  be  held 
any  the  less  applicable  to  a  case  arising  under  the  abate- 
ment act,  which  is  not  a  criminal  proceeding,  notwithstand- 
ing that  a  judgment  in  the  nature  of  a  penalty  may  be  en- 
tered therein.  But,  as  above  stated,  the  gravamen  of  the 
complaint  here  is  the  nuisance.  That  is  the  ultimate  fact  to 
be  established,  and  it  is  proper  to  allege  and  prove  it  by 
showing  any  or  all  the  acts  constituting  it. 

[4]  The  objection  that  the  allegation  that  "lewdness, 
assignation,  and  prostitution"  were  practiced  in  the  build- 
ing, in  the  absence  of  a  description  of  specific  acts  of  which 
the  lewdness,  assignation,  or  prostitution  consisted  or  of  the 
manner  in  which  those  general  acts  were  committed  and 
practiced,  involves  mere  conclusions  of  the  pleader  and  of  law, 
is  answered  by  the  foresroing  considerations.  (See  House 
V.  Meyer,  100  Cal.  592.  [35  Pac.  308]  ;  Talhot  v.  Ginocchio,  18 
Cal.  App.  391.  [123  Pao.  2231  ;  Ellvi  v.  Central  Traction  Co., 
37  Cal.  App.  390,  [174  Pac.  407] ;  Doolitile  v.  McConnell,  178 
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Cal.  697,  [174  Pac.  305].)  Nothing  further,  therefore,  need 
be  said  upon  that  subject  herein. 

The  next  and  last  assignment  of  error  involves  the  action 
of  the  court  in  permitting  the  fact  to  appear  in  the  record 
that  intoxicating  liquors  were  sold  on  the  premises  in  ques- 
tion without  a  local  license.  This  testimony  resulted  from  the 
statement  of  the  witness  Grant  that  he  purchased  a  bottle 
of  liquor  in  the  building  on  the  occasion  of  his  visit  thereto, 
there  being  a  bar  maintained  therein,  and  the  denial  of 
one  of  the  defendants,  Gibney,  who  conducted  the  place, 
that  he  ever  sold  or  dispensed  such  liquors  on  the  premi  es. 
The  said  defendant,  in  the  first  instance,  said  that  there 
was  a  government  (meaning  federal  government)  license  in 
the  room  where  it  was  claimed  liquor  was  sold.  The  dis- 
trict attorney  then  asked  Gibney:  **If  you  do  not  sell 
liquor,  why  do  you  have  a  government  licenser'  to  which 
the  defendant  replied  that  he  was  under  the  impression 
that  he  had  seen  a  government  license  on  the  wall  in  a 
frame,  but  that  he  was  not  positive  that  it  was  such  a 
license.  The  court  thereupon  asked  the  defendant  if  he  had 
a  city  liquor  license,  to  which  he  replied:  **I  do  not  know 
as  regards  to  that." 

The  objection  to  that  testimony  was  that  it  involved  the 
introduction  into  the  case  of  evidence  tending  to  show  that 
a  public  crime  had  been  committed  by  defendant  Gibney, 
and  that  such  evidence  had  no  tendency  to  prove  that  the 
premises  as  maintained  were  a  nuisance  under  the  abate- 
ment act;  that,  therefore,  the  testimony  was  not  only  irrel- 
evant to  the  issue  before  the  court  but  prejudicial  in  its 
effect  upon  the  rights  of  the  defendants. 

[6]  It  was  proper  to  show  that  intoxicating  liquors 
were  dispensed  or  sold  to  frequenters  of  the  dance-hall  and 
that  the  females  there  present  not  only  drank  such  liquors 
but  solicited  the  male  visitors  to  purchase  the  same  for 
them.  In  view  of  the  fact  that  the  testimony  disclosed  that 
both  men  and  women  frequented  the  place,  and,  although, 
in  many  instances,  stranojers  to  each  other,  indiscriminately 
intermingled  with  each  other  and  indulged  in  free  and  easy 
or  familiar  and  unbecoming  conduct  toward  each  ether,  evi- 
dence of  the  sale  of  intoxicating  liquors  in  the  dance-hall 
and  the  use  thereof  by  female  as  well  as  male  frerpionters  of 
the  place  tended^  in  some  measure,  to  show  the  character 
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of  the  place  and  that  lewdness  was  practiced  therein. 
Enough  is  commonly  known  of  the  character  of  women  to 
justify  the  statement  that,  where  they  have  so  far  divested 
themselves  of  that  personal  pride  and  modesty  which  con- 
stitute one  of  the  ruling  characteristics  of  true  womanhood 
that  they  will  shamelessly  indulge  in  intoxicating  liquors 
in  a  public  place  with  any  and  all  men  who  may  chance  to 
visit  such  a  place,  it  is  reasonably  probable  that,  under  such 
circumstances,  they  and  their  male  companions  in  the  bac- 
chanalian revelry  would  indulge  in  conduct  involving  gross 
acts  of  lewdness  and  immorality.  Of  course,  evidence  of  the 
sale  and  use  of  liquor  in  such  a  place  is  by  no  means  conclu- 
sive in  proof  of  lewdness  or  other  immoral  conduct,  but  it  is 
some  proof,  the  probative  force  and  effect  of  which  is  for  the 
determination  of  the  trial  court  and  to  be  considered  by  it  in 
connection  vrtth  evidence  of  other  relevant  facts  and  circum- 
stances. But  it  was  wholly  unnecessary  to  bring  out  the  fact, 
or  attempt  to  do  so,  that  Oibney  sold  liquors  at  the  dance-hall 
without  a  municipal  license  authorizing  him  to  do  so.  The 
record,  though,  carefully  examined,  does  not  show  that 
Gibney  positively  stated  that  he  did  not  have  such  a  license. 
He  merely  said  that  he  could  not  answer  as  to  that.  As- 
suming, though,  as  well  we  may  assume,  that  the  fact  that 
he  could  not  say  whether  he  had  taken  out  a  local  license 
or  not  would  justify  the  inference  that  he  had  no  such 
license,  since  it  would  stand  to  reason  that  if  he  had  such 
a  license  he  would  have  known  of  it,  still  we  cannot  say 
that  the  bringing  out  of  that  fact  resulted  in  a  miscarriage 
of  justice.  There  is  an  abundance  of  evidence  in  the 
record  showing  that  acts  of  lewdness  were  conunitted  in 
the  place  by  both  male  and  female  frequenters  thereof.  In- 
deed, the  evidence  is  so  convincing  in  that  particular  that 
it  would  be  most  unroa«^oiiable  to  hold  that  the  court  below 
was  in  the  slightest  dejrroe  influenced  in  its  decision  by  the 
mere  fact,  if  it  was  a  fat,  tliat  the  defendant  Gibney  sold 
intoxicating  liqiK^rs  in  the  building  in  question  here  with- 
out legal  authority  to  do  so. 

We  may  add  that  we  liave  carefully  read  the  very  able  briefs 
of  counsel  for  the  appellants  and  examined  the  cases  and 
other  authorities  cited  and  relied  upon  as  in  support  of  the 
several  points  urged  for  a  rever  -'l.  and  that  none  of  the 
cases  cited   is,   in  our   opinion,   btrictly   in   point  here.    In 
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them  the  rules  of  correct  pleading  are  discussed  and  ably 
expounded,  but  in  none  is  there  any  expression  which  we 
conceive  to  be  at  cross  purposes  with  the  views  herein  ex- 
pressed and  the  conclusion  following  therefrom. 
The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  31,  1919. 


All  the  Justices  concurred. 


[Oiv.    No.    2827.    First    Appellate    District,    Division    One. — June    9, 

1919.] 

B.  MARY  KLINGENSTEIN,  as  Administratrix,  etc.,  Re- 
spondent, V.  MIEHLE  PRINTING  PRESS  AND 
MANUFACTURING  COMPANY  ^a  Corporation),  Ap- 
pellant. 

[IJ  NEGU0ENC2  —  Moving  and  Installation  of  Peintino-press  — 
Death  of  Helper — Party  Ll\ble. — A  drajman  employed  nnder  a 
written  contract  with  the  seller  of  a  printing-press  to  deliver  the 
press  "truni  the  steamer  to  the  pressroom"  of  the  buyer,  and  to 
furniph  at  a  given  price  per  hour  per  man  any  labor  desired  by 
the  seller  to  assist  its  employee  in  settin^r  up  the  press,  the  seller 
having  agreed  with  the  purchaser  to  erect  and  put  said  press  in 
lirst-ciass  running  order,  is  not  liable  for  damages  for  the  death 
of  one  of  the  persons  employed  by  him  to  assist  in  the  deliveiy 
of  the  press,  and  also  to  assist  the  employee  of  the  seUer  in  erect- 
ing the  same,  where  the  accident  occurred  after  the  press  had  been 
laid  upon  the  pressroom  floor  of  the  buyer,  and  while  the  em- 
ployee of  the  seller  was  engaged  in  the  task  of  moving  it  to  the 
particular  place  upon  said  floor  where  the  work  of  its  installation 
was  to  be  performed. 

[iVj  Id. — Liability  op  Employer  pob  Acts  op  Employee. — The  seller 
of  a  printing-press  is  liable  for  the  acts  or  omissions  of  its  em- 
ployee  engaged   in   the   installation   thereof   \vhere  the  lattdr,  who 


1.  Imputing  serN  ant's  negligence  to  master,   notes,  Za.  S.  A.  1915Af 
763  j  8  L.  &  A.  (N.  S.)  635. 
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had  been  in  the  employ  of  the  seller  in  that  capacity  for  several 
years,  had  full  charge  of  the  work  and  the  power  of  selectioD 
and  control  of  those  who  were  to  assist  him. 

[3]  Id. — Erroneous  Admission  of  Prejudicial  Evidence — Instruc- 
tions.— Where  such  employee  of  the  defendant  volunteered  the 
statement  that  his  expenses  were  being  paid  by  ''an  insurance 
company/'  but  this  portion  of  his  answer  was  stricken  out  by  the 
court,  and  the  subject  thus  opened  being  later  adverted  to,  the 
court  ruled  out  all  evidence  on  the  subject  as  improper,  and  in- 
structed the  jury  to  disregard  all  questions  and  answers  touching 
the  subject,  the  error,  if  any,  growing  out  of  the  witness'  vol- 
unteered remark  was  sufficiently  cured. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Humboldt  County.  Clifton  H.  Connick  and  George  H. 
Murray,  Judges.    AfBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  McOowan,  Walter  H.  Linforth  and  Mastick  & 
Partridge   for  Appellant. 

Afahan  &  Mahan  and  Coonan  &  Eehoe  for  Respondent. 

RICHAUDS,  J. — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  aud  against  the  defendant  Miehle  Printing 
Press  and  Manufacturing  Company  for  the  sum  of  fifteen 
thousand  dollars  for  damages  arising  out  of  the  death  of 
one  Frederick  Klingenstein,  the  husband  of  plaintiff, 
through  the  alleged  negligence  of  said  defendant.  Aa  to  the 
codefendant  MicOaraghan  the  verdict  and  judgment  ex- 
onerated him  from  liability. 

There  is  no  substantial  dispute  as  to  the  facts  of  the  ease. 
On  and  prior  to  the  seventh  day  of  August,  1913,  the  de- 
fendant Miehle  Printing  Press  and  Manufacturing  Company 
was  the  owner  of  a  printing-press  described  as  a  No.  1  Pony 
Miehle  Printinpf-press,  which  it  on  said  day  contracted  to 
sell  and  deliver  to  the  firm  of  Lambert  &  McKeehan, 
print  (rs,  at  Eureka,  the  purchase  price  to  be  paid  in  install- 
ments during  a  period  of  two  years  thereafter,  title  to 
remain  in  the  seller  until  the  installments  were  fully  paid. 
On  August  27,  1913,  the  said  defendant  Miehle  Printing 
Press  and  Manufacturing  Company,  in  contemplation  of  the 
delivery  of  said  press  to  the  purchaser,  entered  into  a 
written  contract  with  its  codefendant  McGaraghan,  a  dray- 
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man  of  Eureka,  wherein  the  latter  offered  to  **  unload,  haul, 
and  handle"  said  press  and  to  convey  the  same  *'£rom  the 
steamer  to  the  pressroom  of  Lambert  &  McKeehan  for  the 
price  of  $7.50;  we  to  furnish  all  necessary  ropes,  planks, 
tools,  etc.,  and  we  to  be  responsible  for  damages  done  to 
property  or  persons  while  said  press  is  in  our  care.  And 
we  agree  to  allow  use  of  ropes,  planks,  tools,  etc.,  free  of 
charge  to  your  erector  while  erecting  press.  Any  labor 
desired  by  you  to  assist  your  erector  in  setting  press  will  be 
furnished  you  by  us  on  request  at  fifty  cents  per  hour  per 
man."  This  offer,  which  was  upon  one  of  the  printed  forms 
of  the  said  Printing-press  Company,  was  negotiated,  signed, 
and  accepted  by  the  parties  thereto  at  the  pressrooms  of 
the  said  purchasers  of  the  press,  and  after  an  inspection  of 
the  premises  by  McGaraghan,  accompanied  by  the  agent  of 
his  said  codefendant,  during  which  it  appeared  that  the 
press  was  to  be  delivered  through  a  back  way  to  the  press- 
room and  admitted  to  the  floor  thereof  through  the  back 
door.  At  the  time  this  contract  was  entered  into  none  of 
the  immediate  parties  to  it  knew  where  the  press  was  to  bo 
sot  up  in  the  pressroom,  since  that,  apparently,  was  a  mat- 
tor  to  be  determined  by  the  seller's  erector,  who  was  later  to 
appear  upon  the  scene.  Tho  press  arrived  at  the  steamer 
landing  in  Eureka  on  or  about  October  6,  1913,  and  on  that 
day  also  one  J.  C.  Nicholson  also  reached  that  city.  Said 
Nicholson  was  an  employee  of  the  said  defendant  Printing- 
press  Company,  charged  with  the  duty  of  erecting  and  in- 
stalling said  press.  He  had  been  engaged  in  the  business  of 
erecting  printing-presses  by  his  said  employer  for  some  eight 
or  nine  years,  and  his  duties,  as  defined  by  himself  when  on 
the  witness-stand  on  behalf  of  his  said  employer,  were  *'to 
assemble  the  machine  and  put  it  in  running  order,  handle 
the  various  parts  of  it."  In  the  performance  of  these  duties, 
according  to  his  own  statement,  he  was  to  uncrate  the 
several  parts  of  the  press  for  the  purpose  of  assembling, 
putting  in  place,  and  erecting  the  same.  Nicholson  had  been 
sent  to  Eureka  by  his  said  employer  in  conformity  with 
its  agreement  with  the  purchasers  of  the  press  providing 
that  **the  vendor  agrees  to  send  a  competent  man  to  erect 
and  put  said  press  in  first-class  running;  order."  On  reach- 
ing Eureka,  Niohnlson  went  to  the  pressroom  and  there 
determined  the  place  upon  the  Iloor  thereof  where  the  press 
when   erected   was  to   stand,   and   directed  the  removal   of 
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certain  other  machinery  and  appliances  then  occupying  said 
floor  so  as  to  make  room  for  the  assembling  and  erection  of 
the  press.  He  then  inquired  as  to  what  drayman  was  to 
haul  the  press  to  its  destination,  and  was  informed  that 
McGaraghan  had  the  contract  so  to  do.  He  sought  Mc- 
Garaghan  and  arranged  for  the  delivery  of  the  press  on  the 
following  day,  and  for  the  engagement  of  two  men  who 
were  to  assist  him  in  the  installation  of  the  press.  Mc- 
Garaghan thereupon  enlisted  the  services  of  the  deceased, 
Frederick  Klingenstein,  and  of  one  P.  W.  Davis,  who  were 
to  assist  him  in  the  performance  of  his  agreement  for  the 
drayage  of  the  press,  and  were  also  to  continue  to  assist 
Nicholson  in  the  erection  of  the  press  after  McGaraghan 's 
duties  in  respect  to  its  delivery  were  done.  On  the  follow- 
ing morning  McGaraghan  with  his  said  two  assistants  loaded 
the  main  body  of  the  press,  weighing  about  two  tons,  on  his 
dray  and  hauled  it  to  the  rear  of  Lambert  &  McKeehan'a 
printing  oflSce,  unloading  it  in  the  alley,  and,  conveying  it 
through  the  back  door  of  the  pressroom,  deposited  it  on  the 
pressroom  floor  inside  the  door.  Nicholson  was  there,  clad 
in  working  clothes  and  ready  to  begin  the  work  of  as- 
sembling and  installing  the  press.  The  work  of  conveying 
the  heavy  portion  of  the  press,  which  was  crated  and  lying 
on  the  floor  of  the  pressroom,  was  immediately  entered  upon 
by  Nicholson  and  with  the  assistance  of  Klingenstein  and 
Davis.  McGaraghan  went  out  to  get  some  other  parts  of  the 
machine,  but  presently  returned,  and  was  standing  by  while 
the  work  of  moving  the  heavy  crate  in  the  direction  of  the 
spot  which  the  press  when  fully  assembled  was  to  occupy. 
Mr.  Nicholson  suggested  the  advisability  of  putting  rollers 
under  the  crate,  but  Davis  thought  it  could  be  handled  with 
a  jack,  and  Nicholson  apparently  acquiesced  in  this  sug- 
gestion. While  the  press  was  thus  being  moved  across  the 
floor,  which  at  the  time  was  greasy  and  slippery  with  oil, 
the  crate  tilted  over  and  fell  upon  Klingenstein,  causing  his 
death,  as  a  result  of  which  this  action  was  instituted  by 
his   widow  against  both  of  the   defendants   herein. 

[1]  It  does  not  seem  to  be  seriously  contended  that  the 
plaintiff  is  not  entitled  to  recover  against  one  or  the  other 
of  these  defendants,  the  main  question  discussed  upon  this 
appeal  being  that  at  the  moment  of  the  accident  it  was  Mc- 
Garaghan and  not  the  appellant  herein  who  was  in  charge 
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of  the  work  of  moving  the  crate  containing  said  press  across 
the  pressroom  floor,  which  work  he  was  performing  under 
the  terms  of  his  contract  with  his  codefendant,  and  in  the 
doing  of  which  he  was  an  independent  contractor  for  whose 
acts  or  omissions  of  duty  this  appellant  cannot  be  held  re- 
sponsible. We  are  unable  to  give  our  support  to  this  con- 
tention upon  the  facts  of  this  case,  which  we  deem  amply 
sufficient  to  have  justified  the  jury  in  finding  a  verdict 
asrainst  the  defendant  (appellant)  and  in  exoneration  of 
McGaragrhan.  The  contract  of  appellant  with  McGaraghan 
was  that  he  should  convey  the  press  in  question  "to  the 
pressroom  floor"  of  its  purchaser.  This  contract  had  been 
fulfilled  when  the  press  was  laid  upon  the  pressroom  floor 
and  when,  as  the  evidence  sufficiently  showed,  the  appel- 
lant's employee  Nicholson  undertook  the  task  of  moving  it 
to  the  particular  place  upon  said  floor  where  the  work  of  its 
installation  was  to  be  performed.  The  two  assistants  of  Mc- 
Garaghan, who  were  his  employees  while  his  contract  was 
being  executed,  became  the  employees  of  the  appellant  by 
the  express  terms  of  its  agreement  with  McGaraghan  from 
the  moment  Nicholson's  duties  began. 

It  is  not  necessary  to  further  review  the  evidence  which 
justified  the  jury  in  reaching  this  conclusion,  but  it  might 
be  pointed  out  that  the  acts  of  the  appellant's  employee, 
Nicholson,  immediately  attending  and  succeeding  the  death 
of  Klingenstein,  as  testified  to  by  himself,  indicate  that  he 
considered  himself  as  in  charge  of  the  situation  at  the  time 
the  casualty  occurred,  as,  for  example,  he  was  actually 
occupied  in  helping  to  move  the  press  when  it  fell  upon 
E^lingenstcin ;  he  directed  Davis  to  hire  another  man  to 
replace  the  deceased;  he  proceeded  on  the  morrow  to  raise 
and  uncrate  the  press;  he  paid  on  behalf  of  his  employer 
the  wages  of  Davis  and  of  the  successor  of  Klingenstein. 

[2]  It  is  contended  by  the  appellant  that  Nicholson  was 
a  mere  mechanic  without  authority  in  the  premises,  but  the 
evidence  of  the  nature,  extent,  and  importance  of  Nichol- 
son's past  and  present  employment  and  duties  does  not 
support  this  view.  His  business  was  that  of  an  erector 
or  installer  of  printing-presses.  He  had  been  in  the  em- 
ploy of  the  appellant  in  that  capacity  for  several  years. 
He  was  in  full  charge  of  the  work  of  uncrating,  assembling, 
and   erecting   this   press,    of   selecting   its   location   and   of 
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putting  it  into  operation.  He  had  the  power  of  selection 
and  control  of  those  who  were  to  assist  him  in  this  work. 
He  was,  in  fact,  the  appellant's  sole  representative  on  the 
ground  at  the  time  of  the  accident  in  which  Klingenstein  lost 
his  life,  and  hence  his  acts  or  omissions  in  the  premises  must 
be  held  to  be  the  acts  or  omissions  of  his  employer,  the 
appellant  herein. 

There  are  several  assignments  of  error  in  the  rulings  of 
the  trial  court  and  in  its  instructions  to  the  jury.  We  have 
examined  these,  but  do  not  deem  it  necessary  to  refer  to 
them  in  detail.  As  to  the  rulings  of  the  court  in  the  ad- 
mission or  rejection  of  certain  evidence  we  find  no  pre- 
judicial error.  [3]  Upon  oral  argument  appellant's  counsel 
waxed  warm  over  the  alleged  misconduct  of  the  plaintiff  in 
respect  to  the  question  as  to  whether  Nicholson's  expenses  at 
the  trial  were  being  paid  by  "an  insurance  company,"  as 
tending  to  prejudice  the  appellant's  case  in  the  minds  of 
the  jury;  but  the  record  shows  that  the  basis  for  this  in- 
quiry was  supplied  by  the  witness  Nicholson  himself,  who 
volunteered  the  statement  that  his  expenses  were  thus  being 
paid.  This  portion  of  his  answer  was  stricken  out  by  the 
court,  and  the  subject  thus  opened  being  later  adverted 
to,  the  court  ruled  out  all  evidence  on  the  subject  as  im- 
proper, and  instructed  the  jury  to  disregard  all  questions 
and  answers  touching  the  subject.  We  are  satisfied  that 
the  error,  if  any,  growing  out  of  the  witness  Nicholson's 
volunteered  remark  was  thus  sufficiently  cured. 

As  to  the  matter  of  the  court's  instructions  we  have  ex- 
amined these  as  a  whole,  and  are  satisfied  that  they  fully, 
fairly,  and  adequately  state  the  law  of  the  case,  and  that 
whatever  instructions  asked  by  the  appellant  the  court  re- 
fused to  give  were  fully  covered  by  those  which  were  given 
by  the  court. 

Finding  no  error  in  this  record,  the  judgment  is  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme   court   on  July   31,   1919, 

Shaw,  J.,  Melvin,  J.,  Lawlor,  J.,  Wilbur,  J,,  and  Angel- 
lotti,  C,  J.,  concurred. 
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[Civ.    No.    2583.     Pirrt    Appellate    District,    Division    Two. — June    8, 

1919.] 

XAVIEB  FISCHER,  Respondent,  v.  E.  G.  LUKENS  ct  al., 
Defendants;  PACIFIC  INVESTMENTS  INCORPO- 
RATED  (a  Corporation),  Appellant. 

[1]  Appeal — Issuance  and  Transmittal  of  REMrrrrruB — Presump- 
tions.— In  determining  whether  the  trial  court  had  jurisdiction  at 
the  time  the  clerk  thereof  issued  a  writ  of  execution,  the  judg- 
ment of  the  trial  court  having  been  affirmed  on  appeal,  it  must 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the 
clerk  of  the  supreme  court  promptly  transmitted  the  remittitur 
after  its  issuance,  that  the  clerk  of  the  trial  court  duly  received 
it  and  thereafter  did  promptly  "attach  the  certificate  to  the 
judgment-roll,  and  enter  a  minute  of  the  judgment  of  the  supreme 
court  an  the  docket  against  the  original  entry." 

[2]  Id. — Transfer  of  Jurisdiction. — ^When  the  remittitur  issues,  the 
jurisdiction  of  the  supreme  court  ceases  and  that  of  the  superior 
court  attaches,  and  thereafter  the  latter  conrt  may  order  property 
sold  to  satisfy  the  judgment. 

[SJ  Deeds — Execution  by  Oorporation — Recitals  in — Evidence. — ^A 
recital  in  a  deed,  as  recorded,  that  the  grantor  (a  corporation) 
"has  hereunto  set  its  name  and  caused  its  common  seal  to  be 
affixed  by  its  president,  thereunto  duly  authorized  by  resolution  of 
its  board  of  directors,"  is  not  evidence  of  the  existence  of  such 
facts,  in  the  absence  of  a  statement  or  other  evidence  by  the 
recorder  that  a  corporate  seal  was  affixed  to  the  original  deed. 

[4J  Id. — Action  ox)  Quiet  Titlb — ^Want  of  Evidence  of  Authorptt 
to  Execute  Deed — Admissibility. — In  an  action  to  quiet  title,  a 
deed  from  a  corporation  containing  such  a  recital  is  inadmissible 
in  the  absence  of  the  corporate  seal  or  other  evidence  of  the 
authority  of  the  officers  executing  the  same  to  execute  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Waste,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pillsbury,  Madison  &  Sutro  for  Appellant. 

Stanley  Moore  and   Reed,   Nusbaumer   &   Bingaman   for 
Respondent. 

LANGDON,  P.  J.— This  is  an  action  to  quiet  title.    The 
plaintiff  had  judgment  in  the  trial  court.    Pacific  Invest- 
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ments  Incorporated  (a  corporation),  one  of  the  defendants, 
has  appealed  and  has  brought  up  all  the  evidence  in  a  bill 
of  exceptions.  The  evidence  of  the  parties  consists  of  writ- 
ten instruments.  No  witnesses  were  called  by  either  paiiy. 
Both  parties  claim  to  deraign  title  from  Western  Fuse  and 
Explosives  Company.  On  December  22,  1904,  the  plaintiff 
obtained  a  judgment  against  the  Western  Fuse  and  Ex- 
plosives Company  and  later  took  out  execution  and  caused 
the  property  involved  in  this  action  to  be  sold  at  execution 
sale.  The  plaintiff  purchased  at  the  sale,  and  if  his  pur- 
chase vested  in  him  a  legal  title,  the  judgment  of  the  trial 
court  should  be  affirmed. 

Appellant's  first  objection  is  that  the  execution  sale  was 
invalid  on  the  ground  that  at  the  time  the  clerk  of  the 
trial  court  issued  the  writ,  the  jurisdiction  of  the  trial 
court  had  been  divested  by  virtue  of  an  appeal  duly  per- 
fected. This  point  was  discussed  and  determined  ad- 
versely to  the  contentions  of  the  defendant  and  appellant 
in  the  opinion  of  division  one  of  this  court  upon  the  former 
hearing  of  this  matter  (178  Pac.  302).  We  agree  with  the 
conclusion  reached  in  that  opinion.  As  stated  therein,  the 
facts  regarding  the  appeal  in  the  action  against  the  West- 
ern Fuse  and  Explosives  Company,  and  pertinent  to  this 
appeal,  are  few  and  they  are  all  admitted.  The  first  appeal 
was  taken  regularly  and  the  execution  was  duly  stayed. 
Later  that  appeal  was  disposed  of  and  a  remittitur  was  sent 
down.  The  remittitur  was  dated  May  9,  1910.  It  was  filed 
September  13,  1916,  nimc  pra  tvmc,  MAy  11,  1910,  pursu- 
ant to  an  order  of  the  trial  court  made  on  that  date.  The 
record  is  silent  as  to  when,  if  at  all,  the  clerk  of  the  trial 
court  did  **  attach  the  certificate  to  the  judgment-roll,  and 
enter  a  minute  of  the  judgment  of  the  supreme  court  on 
the  docket  against  the  original  entry."  The  writ  of  exe- 
cution was  taken  out  August  1,  1913,  and  the  sale  was  had 
September  8,  1913.  [1]  As  the  record  contains  no  evi- 
dence to  the  contrary,  we  must  presume  that  the  clerk  of 
the  supreme  court  promptly  transmitted  the  remittitur  after 
its  issuance;  that  it  was  duly  received;  that  the  clerk  of  the 
trial  court  duly  received  it,  and  thereafter  that  he  did 
promptly  *' attach  the  certificate  to  the  judgment-roll,  and 
enter  a  minute  of  the  judgment  of  the  supreme  court  on 
the  docket,  against  the  original  entry."     (Code  Civ.  Proc, 
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sec.  958;  sec.  1963,  subds.  15,  20,  and  24.)  These  matters 
fill  all  the  calls  of  the  statute.  It  will  be  noted  that  the 
statute  does  not  call  for  a  separate  filing-mark  on  the 
remittitxir,  (Code  Civ.  Proc,  sec.  958.)  When  the  provi- 
sions of  the  la.st-mcntioned  section  have  been  complied  with, 
it  is  clear  that  jurisdiction  revests  in  the  trial  court. 
{Granger  v.  Shenff,  140  Cal.  190,  [73  Pac.  816].)  There 
is  not,  however,  any  express  statement  on  that  subject  in 
our  statutes.  But  there  is  settled  authority  to  the  effect 
that  all  jurisdiction  of  the  appellate  court  is  divested  on 
the  instant  the  remittitur  goes  down.  (Herrlich  v.  Mo- 
Donald,  83  Cal.  505,  [23  Pac.  710] ;  Adanis  v.  Dohrmann, 
63  Cal.  417;  Granger  v.  Sheriff,  supra,)  But  it  needs  no 
citation  of  authority  to  the  effect  that  jurisdiction  of  a 
pending  case  rests  in  some  court.  In  this  case  the  juris- 
diction of  the  supreme  court  and  the  jurisdiction  of  the 
superior  court  only  are  involved.  [2]  It  being  settled  by 
the  above  authorities  that  the  jurisdiction  of  the  supreme 
court  ceased  when  the  remittitur  issued,  it  seems  clear  that 
instantly  the  jurisdiction  of  the  superior  court  attached. 
It  follows  that  the  attack  on  the  title  of  the  respondent  is 
without  merit. 

This  leaves  for  our  consideration  only  the  one  question 
of  whether  or  not  the  trial  court  erred  in  refusing  to  admit 
in  evidence  the  record  of  a  deed  from  the  Western  Fuse 
and  Explosives  Company  to  E.  O.  Lukens  through  which 
deed  appellant  claimed  to  deraign  title  to  the  property  in 
question.  The  objections  urged  against  the  admission  of 
the  record  of  the  deed  are  that  from  said  record  it  does  not 
appear  that  a  corporate  seal  was  attached  to  the  deed;  that 
there  was  no  proof  by  the  defendant  of  delivery  of  the 
deed  to  the  grantee,  and,  further,  that  the  deed  was  void 
because  it  purported  to  have  been  executed  on  behalf  of 
the  corporation  by  B.  Q.  Lukens  as  president  thereof,  to 
himself  personally,  and  that  the  consideration  recited  in 
the  deed  being  a  mere  nominal  consideration,  and  said  de- 
fendant having  failed  to  show  that  an  adequate  considera- 
tion was  paid  by  said  Lukens  to  said  corporation,  the  deed 
was  prima  facie  void. 

The  original  deed  having  been  lost,  appellant  offered  in 
evidence  the  record  of  this  deed  in  the  oflfice  of  the  county 
recorder   of    Alameda    County.    Under    our    conclusion,    it 
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will  only  be  necessary  for  us  to  discuss  the  first  objection 
made  to  the  deed,  which  obviates  the  consideration  of  the 
contention  of  appellant  that  the  remaining  objections  made 
by  plaintiff  and  respondent  were  not  raised  in  time. 

[3]  The  defendant,  in  attempting  to  introduce  the 
record  of  this  deed  from  the  corporation  to  Lukens,  intro- 
duced no  proof  of  the  authority  of  the  oiBcer  executing  the 
instrument  to  execute  the  same,  but  relied  upon  the  pre- 
sumption raised  by  a  seal  of  the  corporation  to  furnish  the 
prima  facie  proof  necessary  to  its  admission  in  evidence. 
The  record  of  the  deed  contained  no  statement  or  other  evi- 
dence by  the  recorder  that  a  corporate  seal  was  affixed  to 
the  original  deed,  but  the  deed  itself,  as  recorded,  recited 
that  the  grantor  "has  hereunto  set  its  name  and  caused 
its  common  seal  to  be  affixed  by  its  president,  thereunto 
duly  authorized  by  resolution  of  its  board  of  directors." 
We  think  this  recital  is  not  evidence  of  the  existence  of 
the  fact  which  it  recites.  {Qashwiler  v.  Willis,  33  Cal.  11, 
17,   [91  Am.  Dec.  607].) 

Section  4137  of  the  Political  Code  declares:  '*When  any 
instrument,  ...  is  deposited  .  .  .  for  record,  the  recorder 
must  indorse  upon  the  same  the  time  when  it  was  received, 
.  .  .  and  must  record  the  same  without  delay,  together  with 
the  acknowledgments,  proofs  and  certificates,  written  upon  or 
annexed  to  the  same  ..."  It  was  the  duty  of  the  recorder, 
therefore,  to  note  on  the  copy  made  by  him  the  certificates 
and  proofs  appearing  on  the  face  of  the  instrument.  If 
there  had  been  a  seal  upon  the  original  deed,  the  record 
of  which  was  sought  to  be  introduced  by  the  defendant,  it 
would  have  been  the  duty  of  the  recorder  to  have  made 
some  appropriate  record  of  that  fact.  We  will  presume 
that  official  duty  has  been  regularly  done,  and,  in  the 
absence  of  a  seal  upon  the  copy,  we  must  presume  that  the 
original  deed  bore  no  seal.  [4]  If  the  original  deed  had 
been  produced  without  the  corporate  seal,  it  would  have 
been  inadmissible  without  a  showing  of  the  authority  of 
the  officers  executing  the  same  to  execute  it.  {Barney  v. 
Pforr,  117  Cal.  56,  [48  Pac.  987];  Miners'  Ditch  Co,  v. 
Zellerbach,  37  Cal.  545,  at  pages  596,  597,  and  598,  [99 
Am.  Dec.  300].)  Appellant  is  in  no  better  position  by 
reason  of  having  offered  the  record  instead  of  the  oricrinnl. 
The  defendant  made  no  showing  whatever  of  due  and  i\^a- 
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lar  execution  by  the  oflScers  of  the  corporation,  and  we 
think  the  deed  was  properly  excluded. 

The  case  of  Smith  v.  DM,  13  Cal.  510,  relied  upon  by 
appellant,  merely  presented  the  question  of  whether  the  de- 
fendant who  claimed  under  a  deed  subsequent  to  the  one 
under  which  plaintiff  deraigned  title  had  notice  of  the 
first  conveyance  which  had  been  imperfectly  recorded. 
This  case  was  decided  in  1859,  before  the  distinction  be- 
tween sealed  and  unsealed  instruments  had  been  abolished 
in  this  state,  and  at  that  time  it  was  necessary  for  a  deed 
to  be  under  seal.  It  was  held  in  that  case,  however,  that 
so  far  as  the  record  of  the  deed  was  concerned,  a  recital 
in  the  notarial  certificate  that  the  deed  contained  a  seal 
was  sufficient  to  give  the  notice  contemplated  by  the  statute 
to  a  subsequent  purchaser.  There  was  no  question  in- 
volved in  that  case  of  the  validity  of  the  deed  to  pass 
title.  In  fact,  it  is  stated  by  the  court  that  the  deed  was 
actually  under  seal  and  had  been  duly  acknowledged,  and 
the  court  stated  that  the  question  was:  '*Does  the  fact  that 
the  recorder  failed  to  make  some  mark  upon  his  books  to 
indicate  that  there  was  a  seal  to  the  conveyance  vitiate 
the  record?" 

In  the  present  case,  the  record  was  not  offered  to  prove 
notice,  but  as  an  actual  step  in  the  chain  of  title  claimed 
by  the  defendant. 

The  judgment  is  affirmed. 

Brittain,  J.,  and  Haven,  J.,  concurred. 


[Ciy.    No.    2820.    First    Appellate    District,    Division    One. — June    5, 

1919.] 

MARIA   SJOHOLM  DUFF,   Appellant,   v.   WALTER  L. 

HOGAN   et   al..   Respondents. 

[1]  Judgments— Conflicting  Evidence — Reveesal. — Tbe  reversal  of  a 
.    judgment  of  a  trial  court  caDuot  be  predicated  upon  a  conflict  of 
evidence. 

[2]  Vendor    and    Vendke — False    Representations — Findings — Evi- 
D£NC£. — In   this  action  ior   damages  alleged   hj  plaintiff  to  have 
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been  sustained  by  her  by  reason  of  having  entered  into  a  con- 
tract with  one  of  the  defendants  for  the  purchase  of  certain  real 
property  induced  by  the  false  representations  of  the  agents  of  such 
defendant,  the  finding  of  the  trial  court  that  the  representation 
complained  of  waa  not  made  is  amply  eustained  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court 
of  the  City  and  County  of  San  Francisco.  John  J,  Van 
Nostrand,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  L.  Smith  for  Appellant 

H.  M.  Anthony  and  Arthur  W.  Perry  for  Respondents. 

RICHARDS,  J. — This  is  an  action  for  damages  alleged 
by  plaintiff  to  have  been  sustained  by  her  by  reason  of 
having  entered  into  a  contract  with  the  defendant,  William 
B.  Dean,  for  the  purchase  of  real  property  induced  by  the 
false  representations  of  his  agents,  Walter  L.  Hogan,  and 
William  Bums.  Judgment  was  entered  in  favor  of  defend- 
ants Dean  and  Hogan  for  their  costs,  the  action  having  been 
dismissed  as  to  Burns.     The  plaintiff  appeals. 

It  appears  from  the  record  that  the  plaintiff  was  the 
owner  of  a  house  and  lot  in  the  city  of  Alameda,  upon 
which  there  existed  a  mortgage  of  two  thousand  dollars, 
when  she  was  approached  by  the  defendant  Bums,  with 
whom  she  had  a  business  acquaintanceship,  with  a  proposal 
that  she  should  exchange  said  property  for  country  lands. 
Burns  had  a  working  agreement  with  Hogan,  a  real  estate 
dealer  and  broker,  who  was  engaged  in  selling  farm  lands 
in  San  Joaquin  County,  including  a  tract  of  twenty-five 
acres  belonging  to  his  codefendant  Dean,  by  which  Burns 
introduced  to  Hogan  prospective  purchasers  and  received 
as  compensation  for  such  introduction  and  any  further  ser- 
vices rendered  in  assisting  subsequent  negotiations,  a  part 
of  Hogan  *s  commission.  Burns  having  reported  to  Hogan 
the  possibility  of  selling  land  to  the  plaintiff  if  her  Ala- 
meda property  were  taken  in  whole  or  part  payment  there- 
for, Hogan  examined  her  property,  and  a  few  days  later 
with  Burns  accompanied  her  to  San  Joaquin  County,  and 
there  showed  her  various  tracts  of  land  that  he  had  for 
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Bale,  including  the  twenty-five  acres  above  mentioned.  After 
some  negotiations,  a  contract  was  entered  into  between 
plaintiff  and  Dean,  through  the  agency  of  Hogan,  by  which 
plaintiff  agreed  to  buy  said  acreage  for  the  price  of  $6,250, 
being  at  the  rate  of  $250  per  acre,  payment  to  be  made 
by  transferring  to  Dean  said  Alameda  property,  subject  to 
the  mortgage  thereon,  and  paying  two  thousand  dollars  in 
two  years,  with  interest.  The  plaintiff  had  expected  to  be 
able  to  sell  this  acreage  in  a  comparatively  short  time  at 
an  advanced  price,  and  for  that  purpose  listed  it  with 
Hogan,  but  no  sale  having  been  effected  at  the  time  the 
said  balance  became  due,  she  visited  the  locality  of  the 
land  and  there  made  inquiries  as  to  its  value,  and  learned 
that  it  could  not  be  sold  for  any  sum  approaching  the 
price  at  which  she  had  agreed  to  buy  it.  The  defendant 
Dean  having  in  the  meantime  disposed  of  the  Alameda 
property,  the  plaintiff  commenced  this  action  for  damages, 
alleging  that  the  contract  entered  into  by  her  was  obtained 
by  the  false  representations  of  Dean's  said  agents. 

The  alleged  false  representation,  and  the  only  one  upon 
which  she  bases  her  action,  is  that  Dean's  agents  repre- 
sented to  her,  in  order  to  induce  her  to  enter  into  the  con- 
tract, that  the  market  value  of  the  acreage  property  was 
$250  per  acre — the  price  at  which  it  was  valued  in  the 
transaction.  The  making  of  this  representation  was  denied 
by  the  defendants'  answer,  and  the  court  found  that  such 
representation  was  not  made.  The  court  also  found  that 
Hogan  was  not  the  agent  of  Dean  in  the  transaction,  and 
it  also  made  findings  as  to  the  value  of  the  two  parcels  of 
property  involved.  These  findings  are  attacked  by  the 
appellant  as  not  supported  by  the  evidence. 

The  findings  as  to  the  agency  of  Hogan  and  the  market 
value  of  the  respective  pieces  of  property  may  be  disre- 
garded, for  it  is  clearly  apparent  from  the  record  that  the 
court  was  fully  justified  in  its  finding  that  the  allegod 
false  representation  was  not  in  fact  made.  Hogan;  who  is 
charged  in  the  complaint  with  having  made  this  representa- 
tion as  to  the  market  value,  categorically  denies  it,  his 
testimony  being  that  the  values  placed  upon  both  the  plain- 
tiff's and  the  defendant  Dean's  land  were  trading  values, 
and  that  the  question  of  market  value  was  never  mentioned. 
Even  the  testimony  of  the  plaintiff  herself  falls  short  of 
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substantiating  her  charge.  She  testified:  ''I  asked  him  the 
price  of  it  and  he  said  it  was  $250  an  acre.  He  said  .  .  . 
the  land  was  worth  $250  an  acre."  The  plaintiff's  hus- 
band was  the  only  other  witness  on  the  subject  of  Hogan's 
representations  as  to  value,  and  he  testified:  **He  said  the 
land  would  produce  almost  anything;  it  was  a  very  fine 
piece  of  land,  and  I  asked  him  if  he  was  selling  land 
around  that  price,  and  he  said  yes,  and  he  said  land  there 
was  worth  $250,  $275,  and  three  hundred  dollars  an  acre 
right  around  there."  [1]  Even  if  we  regard  this  testi- 
mony as  relating  to  market  value,  it  at  most  produces  a 
conflict  of  evidence,  upon  which  a  reversal  of  the  finding 
of  the  trial  court  cannot  be  predicated.  The  finding  is 
fortified  by  the  trial  court's  further  finding  that  the  figure 
at  which  the  plaintiff's  own  property  was  taken  in 
the  transaction  was  far  in  excess  of  its  market  value. 
[2]  Under  these  circumstances,  we  think  the  finding  of 
the  trial  court  that  the  representation  complained  of  was 
not  made  is  amply  sustained  by  the  evidence. 

The  plaintiff  having  thus  failed  in  the  proof  of  her  cause 
of  action,  the  remaining  questions  discussed  in  her  brief 
are  of  no  practical  interest. 

The  judgment  is  affirmed. 

Waste,  P.  J.y  and  Kerrigan,  J.,  concurred. 


[Ciy.    No.    1926.    TMrd    Appellate    District.— June   5,    1919.] 

EDWIN  G.  FORBES,  as  Administrator,  etc..  Appellant,  v. 
E.  P.  FORBES,  as  Administrator,  etc..  Respondent. 

[1]    TaUSTS — CONPIDKNTIAL    RELATIONS — BUSDEN    OF    PROOF — EVIDENCB. 

In  this  action  to  declare  a  trust  in  certain  real  property,  in* 
Tolving  transactions  between  two  deceased  brothers  and  their 
deceased  father  relative  to  the  sale  of  the  propertj  and  a  recon- 
veyance to  one  of  the  brothers  upon  the  default  of  the  purchaser, 
conceding  that  a  confidential  relation  existed  between  the  deceased 
brothers  and  that,  therefore,  the  burden  was  upon  the  defendant 
to  show  that  the  transactions  between  the  deceased  brothers  relat- 
ing to  the  property  in  dispute  were  conducted  and  consummated 
with  fairness,  honesty,  and  good  faith^  the  evidence  wai  sulBciettt 
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to  overcome  or  dispel  aaj  prefiumption  of  bad  faith  on  the  part 
of  the  brother  to  whom  the  reconveyance  was  made. 

[2]  EfviDENCE — Contents  of  Deed — Identity  op  Parties. — A  deed  is 
the  best  evidence  of  the  contents  thereof  and  as  to  the  identity 
of  the  party  or  parties  named  therein  as  the  grantee  or  grantees. 

I.3J  Trusts  —  Action  to  Enpobce  —  Special  Defense  —  Failure  of 
OouRT  TO  Make  Finding. — In  an  action  to  enforce  a  trust  in 
real  property,  the  plaintiff  may  not  complain  that  the  trial  court 
failed  to  find  on  a  special  defense  interposed  by  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuba   County.    Eugene   P.   McDaniel,   Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Milton  A.  Nathan  for  Appellant. 

W.  H.  Carlin  and  Charles  W.  Thomas  for  Respondent 

HART,  J.— On  the  nineteenth  day  of  August,  1889, 
Alexander  Forbes  and  his  two  sons,  E.  A.  and  John  C. 
Forbes,  the  latter  known  as  Clarence  Forbes,  granted  and 
transferred  the  lands  and  premises  mentioned  in  the  com- 
plaint and  other  lands  to  one  Mary  E.  Wilson,  for  the  sum 
of  eighteen  thousand  dollars.  Twelve  thousand  dollars  of 
this  amount  was  for  the  lands  belonging  to  the  two  sons 
and  six  thousand  dollars  was  for  lands  belonging  to  the 
father.  There  was  paid  on  account  of  the  purchase  price 
six  thousand  dollars,  which  was  divided  between  the 
grantors,  and  several  promissory  notes  for  the  aggregate 
sum  of  twelve  thousand  dollars,  secured  by  a  mortgage  on 
all  the  property,  were  executed  by  Mary  E.  Wilson  and 
her  husband.  The  Wilsons  were  unable  to  pay  the  notes 
and  on  the  fifth  day  of  January,  1891,  they  reconveyed  all 
the  lands  to  E.  A.  Forbes,  the  promissory  notes  were  can- 
celed and  the  mortgage  was  released.  Subsequently,  E.  A. 
Forbes  settled  with  his  father  for  the  latter 'a  interest  in 
the  lands. 

John  C.  Forbes  died  on  or  about  the  twentieth  day  of 
April,  1891,  and  his  son,  Edwin  G.  Forbes,  was  appointed 
administrator  of  his  estate  on  the  twenty-seventh  day  of 
July,  1915.  E.  A.  Forbes  died  on  the  eighteenth  day  of 
July,  1915,  and  his  son,  E.  F.  ForbeSi  was  appointed  ad- 
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ministrator  of  his  estate  on  the  twentieth  day  of  July,  1915. 
This  action  was  commenced  March  30,  1917. 

The  complaint  alleged  that  the  deed  from  the  Wilsons  to 
E.  A.  Forbes  was  made  without  the  knowledge  or  consent 
of  John  C.  Forbes,  he  *' expecting  and  believing  that  said 
deed  of  reconveyance  would  be  made  in  the  name  of,  and 
would  reconvey  said  property  to,"  himself  and  E.  A. 
Forbes;  that  John  C.  Forbes,  at  the  time  of  his  death,  did 
not  know  that  the  property  had  been  conveyed  to  **E.  A. 
Forbes,  individually  and  alone,  and  died  in  the  belief  and 
with  the  understanding  that  said  property  had  been  recon- 
veyed  to  him  and  the  said  E.  A.  Forbes,"  and  that  they 
were  then  the  owners  thereof.  The  prayer  of  the  complaint 
was  that  the  deed  from  the  Wilsons  be  declared  a  trust  and 
that  E.  A.  Forbes  hold  the  property  as  a  trustee  for  the 
benefit  of  the  heirs  at  law  of  John  C.  Forbes ;  that  defend- 
ant account  for  the  rents,  issues,  and  profits  of  the  prop- 
erty and  that  he  deed  an  undivided  one-half  interest  therein 
to  plaintiff. 

The  answer  alleged  that,  prior  to  the  twentieth  day  of 
January,  1891,  B.  A.  Forbes  settled  in  full  with  John  C. 
Forbes  and  became  the  sole  owner  of  said  lands.  It  was 
also  alleged  that  the  cause  of  action  w^as  barred  by  the 
provisions  of  the  statute  of  limitations. 

Judgment  was  in  favor  of  defendant.  Plaintiff  appeals 
from  the  judgment  and  contends:  That  the  evidence  is  in- 
sufficient to  sustain  certain  findings  of  the  court;  that  the 
trial  court  erred  in  certain  rulings  on  the  admission  of  evi- 
dence; and  that  the  court  should  have  found  upon  the 
issue  as  to  whether  the  cause  of  action  was  barred  by  the 
statute  of  limitations. 

The  portions  of  the  findings  attacked  by  appellant  are 
as  follows: 

Finding  6,  referring  to  the  deed  from  the  Wilsons  to 
E.  A.  Forbes,  stated:  ** There  was  no  agreement  or  under- 
standing for  any  reconveyance  of  said  real  property  to  said 
John  C.  Forbes  or  to  any  person  except  said  E.  A.  Forbes." 

Finding  7  was  that  said  deed  from  the  Wilsons  ''was 
made  with  the  full  knowledge  and  consent  of  said  John 
C.  Forbes,  who  at  no  time  expected,  believed,  or  desired 
that  said  deed  of  conveyance  should  be  made  in  the  name 
of  himself  and  said  E.  A.  Forbes." 
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Finding  8  was  that  John  C.  Forbes  know  that  said  real 
property  had  been  transferred  to  E.  A.  Forbes  individually 
and  alone;  and  that  E.  A.  Forbes  was  the  sole  owner  in 
fee  and  entitled  to  the  possession  of  said  lands. 

It  was  found  in  finding  9  that  E.  A.  Forbes  never 
informed  the  widow  of  John  C.  Forbes  that  an  undivided 
one-half  interest  in  said  property  was  preserved  to  herself 
or  her  son,  Edwin  G.  Forbes,  or  to  any  other  person  than 
to  himself. 

Finding  10  was  to  the  effect  that  E.  A.  Forbes  had  set- 
tled with  John  C.  Forbes  and  paid  to  him  his  full  interest 
in  and  to  the  canceled  notes  excepting  the  sum  of  $1,250, 
for  which  amount,  at  the  request  of  John  C.  Forbes,  E.  A. 
Forbes,  on  the  twenty-first  day  of  April,  1891,  delivered 
to  the  widow  of  John  G.  Forbes  his  promissory  note 
payable  to  her  and  that  said  note  was  fully  paid  by  E.  A. 
Forbes  prior  to  his  death. 

Mrs.  Emma  Morse,  formerly  the  widow  of  John  C. 
Forbes  and  the  mother  of  plaintiff,  testified:  That,  on  or 
about  the  last  day  of  April,  1891,  E.  A.  Forbes  gave  her 
a  note,  dated  January  19,  1891,  for  $1,250,  and  at  the 
same  time  gave  to  her  the  following  document: 

*'Marysville,  California,  January  19th,  1891. 
'*It  is  hereby  understood  by  and  between  J.  C.  Forbes 
and  E.  A.  Forbes,  both  of  the  County  of  Yuba,  that  if  said 
E.  A.  Forbes,  or  his  heirs  sells  the  'Forbes  Ranch'  in  Oat 
HilLs,  in  Yuba  County,  Cal.,  for  $12,000  (Twelve  Thou- 
sand Dollars),  or  more,  he  shall  pay  to  said  J.  C.  Forbes, 
or  his  heirs,  the  sum  of  Seven  Hundred  and  Fifty  ($750.00) 
Dollars. 

"E.  A.  FOBBBS." 

The  only  testimony  adduced  at  the  trial  was  that  of 
plaintiff's  mother,  now  Mrs.  Morse,  who  testified  in  behalf 
of  the  plaintiff,  that  of  Mrs.  E.  A.  Forbes,  relict  of  the 
defendant's  intestate,  and  the  deposition  of  Mrs.  Mary  E. 
Wilson,  one  of  the  grantees  of  the  Forbes  of  the  land  in 
question. 

The  facts  stated  in  the  complaint  as  to  the  sale  of  the 
property  to  the  Wilsons  for  the  sum  of  eighteen  thousand 
dollars,  the  payment  by  them  of  six  thousand  dollars  in 
cash  on  the  execution  and  delivery  of  the  deed,  the  execu- 
tion  by  them   ot   a  nioitgage  for  twelve  thousand  dollars. 


June,  1919.]  Forbes  v.  Forbes.  369 

balance  of  the  purchase,  their  failure  to  pay  the  notes  to 
secure  which  said  mortgage  was  given,  and  the  reconvey- 
ance of  the  land  by  them  to  E.  A.  Forbes,  who  subsequently 
passed  away,  are  not  disputed. 

Mrs.  Morse's  testimony,  as  it  appears  in  the  record  before 
us,  falls  far  short  of  sustaining  the  averments  of  the  com- 
plaint. All  she  appears  to  have  been  able  to  say  of  the 
transaction  between  J.  C.  Forbes,  her  then  husband,  and 
the  late  E.  A.  Forbes,  was  that,  after  the  death  of  her 
husband,  E.  A.  delivered  to  her  the  promissory  note  for 
$1,250  and  the  conditional  contract  for  the  payment  to  her 
of  the  sum  of  $750.  Although  the  complaint  alleges  that 
E.  A.  Forbes  had  told  Mrs.  Morse,  after  the  death  of  J.  C. 
Forbes,  that  **the  undivided  one-half  interest  in  and  to  the 
above-described  property  was  preserved  to  herself  and  her 
son,  Edwin  Q.  Forbes,"  there  is  not  a  particle  of  evidence 
supporting  the  claim  so  made.  Indeed,  about  all  that  she 
testified  to  may  briefly  be  stated  as  follows:  That  the  prom- 
issory note  for  $1,250  was  made  payable  in  installments 
and  that  the  obligation  had  been  entirely  extin^ished  by 
the  payment  to  her  of  the  last  installment  some  fourteen 
years  subsequent  to  the  execution  and  delivery  of  the  note; 
that  no  part  of  the  $750  mentioned  in  the  contract  was 
paid  to  her;  that  for  some  years  her  husband  had  been 
suffering  from  tuberculosis;  that  he  had  been  able  to  at- 
tend to  his  business  until  within  two  months  of  his  death; 
that,  about  the  1st  of  March,  1891,  he  took  a  trip  to  Ari- 
zona; that  for  some  time  prior  to  her  husband's  death  he 
and  his  family  lived  at  the  residence  of  E.  A.  Forbes  in 
Marysville  and  they  lived  there  for  two  weeks  after 
Clarence  returned.  She  said  that  from  the  time  of  her 
husband's  death  until  the  death  of  E.  A.  Forbes  in  1915, 
the  relations  between  the  two  families  were  of  a  friendly 
nature,  though  she  had  not  seen  the  family  of  E.  A.  Forbes 
for  quite  a  number  of  years.  When  E.  A.  Forbes  handed 
her  the  promissory  note  for  $1,250,  she  asked  him  no  ques- 
tions, '' because  I  trusted  him  to  do  what  was  right";  that 
he  owed  her  nothing  personally;  that  both  the  note  and 
the  contract  were  handed  her  by  E.  A.  Forbes  without 
comment  and  she  roceivod  them  in  like  manner,  without 
comment  or  statement. 

41  Cftl.  App.--24 
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In  rebuttal,  Mrs.  Morse  testified  that  all  she  remembered 
about  the  contract  for  $750  was  that  when  she  received  it 
E.  A.  Forbes  had  said:  **Keep  this  contract;  it  will  be  of 
use  to  you  some  day."  She  said  that  both  the  promissory 
note  and  the  contract  were  handed  to  her  about  ten  days 
or  two  weeks  after  the  death  of  her  husband;  that  when 
he  handed  her  the  promissory  note  he  said:  ''This  is  for 
you";  that  he  did  not  tell  her  to  hold  the  contract  for 
Edwin.  The  witness  testified,  on  cross-examination,  that 
when  the  note  was  handed  her  she  took  it  and  asked  no 
questions;  that  she  did  not  look  to  see  the  amount  of  it 
until  later. 

Mrs.  Mary  E.  Wilson,  in  her  deposition  taken  in  the 
state  of  Vermont,  deposed  that  her  husband,  Thomas  Wil- 
son, was  dead;  that  she  purchased  the  Forbes  ranch  for 
eighteen  thousand  dollars,  paid  six  thousand  dollars  cash 
and  gave  promissory  notes,  secured  by  mortgage,  for  twelve 
thousand  dollars;  that  no  interest  on  the  notes  was  ever 
paid  and  that  she,  her  husband  and  her  son,  joined  in 
executing  the  deed  back  to  E.  A.  Forbes;  that  she  knew 
the  latter,  but  that  he  never  made  any  statement  to  her 
concerning  the  interest  of  his  brother,  John  C,  in  the 
property. 

Mrs.  Jennie  E.  Forbes,  widow  of  E.  A.,  testified:  That 
in  a  general  way  she  knew  about  the  sale  of  the  ranch  to 
Mrs.  Wilson;  that,  in  January,  previously  to  his  death, 
Clarence  Forbes  had  been  at  her  residence  in  Marysville; 
that  on  the  3d  of  March,  1891,  he  went  to  Arizona  for 
his  health,  and  that  E.  A.  Forbes  went  with  him;  that  the 
latter  returned  on  the  14th  of  March,  and  that  Clarence 
came  later,  lived  at  her  residence,  and  died  there.  She  said 
that  about  the  19th  of  January,  1891,  while  Clarence  was 
at  her  house,  she  saw  him  and  her  husband  ''go  over  the 
books  and  examine  them  and  heard  them  consent  to  the 
agreement,  and  that  they  agreed  to  have  this  note  drawn 
up  that  was  turned  over  to  Mrs.  Forbes;  .  .  .  that  the 
$1,250  was  the  difference  between  them,  and  that  this  note 
was  to  be  drawn  up  in  favor  of  his  wife  on  account 
of  his  poor  health,  and  he  expected  to  take  this  trip  to 
Albuquerque,  and  in  case  anything  happened  him  on  his 
trip  it  was  agreed  that  she  should  have  this  money."  The 
difference  between  J.  C.  and  E.  A,,  spoken  of  by  the  wit- 
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ness,  has  reference  to  certain  indebtedness  of  J.  C,  which 
E.  A.  agreed  to  and  did  liquidate.  The  witness  said  she 
heard  them  discuss  the  Wilson  mortgage  for  twelve  thou- 
sand dollars,  and  that  the  difference  agreed  upon  was 
$1,250;  that  she  saw  the  note  for  $1,250  on  the  morning 
after  Clarence  died,  about  the  twenty-first  day  of  April,  at 
her  residence;  that  B.  A.  Forbes  handed  the  note  to  Mrs. 
Clarence  Forbes,  in  the  presence  of  the  witness,  and  that 
he  said:  ''Emma,  this  is  yours";  that  at  the  same  time 
her  husband  handed  to  Mrs.  Clarence  Forbes  the  contract 
for  $750,  saying  to  her:  **Emma,  he  did  this  for  Edwin 
[the  son  of  Clarence] ;  you  keep  this  and  put  it  away  for 
Edwin." 

The  record  presents  no  satisfactory  explanation  of  what 
disposition  was  made  of  the  contract  for  the  conditional 
payment  by  E.  A.  Forbes  of  $750  to  J.  C.  Forbes  or  his 
heirs.  There  is  some  testimony  tending  in  a  hazy  sort  of 
a  way  to  show  that  E.  A.  Forbes  settled  an  outstanding 
obligation  against  J.  C.  Forbes  and  in  favor  of  one  Phin- 
ingham  for  one  thousand  dollars,  in  consideration  of  the 
cancellation  of  said  contract.  But  be  that  as  it  may,  the 
contract  is  of  no  importance  in  this  case,  and  the  court 
so  treated  it  by  failing  to  make  any  finding  with  reference 
to  it.  It  may  be  added  that  it  does  not  appear  that  the 
condition  upon  which  the  $750  was  to  be  paid  ever  hap- 
pened. 

[1]  Now,  even  conceding  it  to  be  true,  as  the  complaint 
alleges,  that  E.  A.  Forbes  was  the  attorney  and  legal  ad- 
viser of  J.  C.  Forbes  and  that  by  reason  of  that  fact  a 
confidential  relation  existed  between  them,  or  that  such 
relation  is  to  be  presumed  from  the  relationship  by  con- 
sanguinity in  blood  between  them,  and  that  the  burden 
was,  therefore,  upon  the  defendant  to  show  that  the 
transactions  between  the  deceased  brothers  relating  to  the 
property  in  dispute  were  conducted  and  consummated  with 
fairness,  honesty,  and  in  good  faith,  it  cannot  be  doubted 
that  the  evidence,  of  which  the  above  is  an  epitomized 
statement,  was  sufficient,  if  accepted  by  the  court  as  expos- 
ing the  real  facts  of  the  transactions  (and  the  result  shows 
that  it  was  so  accepted),  to  overcome  or  dispel  any  pre- 
sumption of  bad  faith  in  said  transactions  on  the  part  of 
E.   A.   Forbes  raised  by  the  law  as  to  such  transactions 
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executed  under  analogous  circumstances — that  is,  such 
transactions,  characterized  by  somewhat  similar  circum- 
stances, as  are  treated  in  Nobles  v.  Htitton,  7  Cal.  App.  14, 
[93  Pac  289],  and  in  the  many  cases  therein  cited  and  ex- 
amined, distinguishable,  however,  from  the  case  at  bar  in 
one  important  particular,  viz.,  that  therein  the  property 
which  was  in  controversy  was  transferred  by  gift  to  the 
defendants,  whereas,  in  this  case,  there  is  no  such  element 
entering  into  the  controversy. 

As  to  the  objections  involving  certain  rulings  relative 
to  evidence,  the  first  called  to  our  attention  and  to  be 
considered  is  as  to  the  action  of  the  court  in  striking  out 
from  the  deposition  of  the  witness,  Mrs.  Wilson,  the  answer 
returned  by  her  to  the  following  interrogatory  propounded 
by  the  plaintiff:  "What  disposition,  if  any,  was  made  by 
you  of  the  real  property  described  in  the  deed  and  mort- 
gage previously  referred  to  by  youf"  A.  **We  deeded  it 
back  to  E.  A.  Forbes  and  John  C.  Forbes."  The  ground 
upon  which  the  court,  upon  the  motion  of  counsel  for  de- 
fendant, struck  out  the  answer  was  that  it  was  ''incompe- 
tent, immaterial,  and  not  the  best  evidence."  The  objec- 
tion to  the  testimony  on  the  last-stated  ground  was  good. 
[2]  Obviously,  the  deed  itself  was  the  best  evidence  of 
the  contents  of  the  deed  and  as  to  the  identity  of  the  party 
or  parties  named  therein  as  the  grantee  or  grantees  of 
Mrs.  Wilson. 

What  is  said  of  the  last-considered  point  is  equally 
applicable  to  the  objection  that  the  court  erred  in  striking 
out  the  answer  made  by  Mrs.  Morse  to  the  following  ques- 
tion: **What  knowledge  did  you  havef"  referring  to  her 
knowledge  of  the  conveyance  by  Mrs.  Wilson  and  the  par- 
ties to  whom  the  conveyance  was  made,  the  answer  being: 
**My  knowledge  was  that  they  [meaning  J.  C.  and  E.  A. 
Forbes]  both  took  the  property  back  again." 

[3]  The  complaint  by  appellant  that  the  court  erred  by 
failing  to  find  on  the  defense  of  the  statute  of  limitations 
interposed  by  defendant  is  so  plainly  without  merit,  coming 
as  it  does  from  the  plaintiff,  who,  of  course,  desired  a  trial 
on  the  merits,  that  further  comment  would  be  superfluous. 
It  may  be  said,  though,  that  the  defendant  seems  not  to 
have  pressed  that  defense,  and  other  than  what  was  shown 
in  that  particular  by  the  complaint  itself  there  was  no  evi- 
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dence  to  support  the  defense  or  authorize  a  finding  thereon. 
But  however  that  may  be,  it  obviously  does  not  lie  in  the 
mouth  of  the  appellant  (plaintiff  in  the  case)  to  complain 
because  the  court  omitted  to  notice  the  defense  in  its 
decision. 
The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Grim.   No.   645.    Second   Appellate   District,   Dinsion   One. — June   5, 

1919.] 

THE   PEOPLE,   Respondent,   v.    CHARLES   P.   FLOOD, 

Appellant. 

[l]  Criminal  Law  —  Porgebt  —  Preparation  op  Checks  on  Ttpb- 
WRITJEB — Testimony  of  Acoompuce — Corroboration. — In  a  pros- 
ecution for  forging  certain  checks,  the  production  in  court  of  a 
typewriter  and  proof  bj  an  exemplar  of  the  typewriting  found 
upon  the  forged  checks  that  the  work  done  upon  such  type- 
writer is  identical  with  that  upon  the  forged  checks,  coupled  with 
the  testimony  of  the  owner  of  the  typewriter  of  its  use  on 
a  certain  occasion  by  the  defendant,  is  inculpatory  and  tends 
strongly  to  connect  the  defendant  with  the  offense,  and  is  corrob- 
orative of  the  testimony  of  an  accomplice  that  the  cheeks  were 
thus  prepared. 

[2]  Id. — Identification  op  Defendant. — In  such  a  prosecution,  testimony 
of  the  bank  teller  who  paid  one  of  the  checks  that  in  his  beet 
opinion  the  defendant  presented  the  check  to  him,  that  in  size, 
height,  and  general  appearance  the  man  who  presented  the  check 
compared  favorably  with  the  defendant,  and  appeared  to  be  the 
same  man,  tends  to  establish  such  fact,  and  this  is  sufficient  to 
entitle  it  to  admission,  the  weight  thereof  being  for  the  jury  to 
determine. 

[3]  Id. — Testimony  of  Acoompuce — Oobboboration  of. — ^Under  sec- 
tion 1111  of  the  Penal  Code,  strong  corroborative  evidence  la  not 
necessary.  Even  though  the  circumstances  constituting  the  evi- 
dence offered  and  received  in  corroboration  of  the  testimony  of  an 



1.  Forgery  of  or  by  typewriting,  notes,  Ann,  Cas.  1916D,  784;   8 
Ann.  Cas.  86. 

2.  Admissibility  of  evidence  of  other  offenses  to  prove  identity  of 
defendant,  note,  3  A.  K  S.  1558. 


874  Peopls  v.  Flood.  [41  Cal.  App. 

accomplice  be  slight,  such  evidence  is  nevertheless  sufficient  to 
meet  the  requirements  of  the  law  if,  in  and  of  itself,  it  tends  to 
connect  the  accused  with  the  commission  of  the  offense. 

[4]  Id.— Attempt  to  Commit  Other  Forgery — Admissibility  of  Tes- 
timony OF  Accomplice. — In  a  prosecution  for  forging  checks,  the 
testimonj  of  an  accomplice  as  to  matters  in  connection  with  an 
attempt  bj  defendant  on  the  same  day  and  at  about  the  same 
time  to  pass  a  forged  check  other  than  those  set  forth  in  the  in- 
formation upon  a  different  bank  is  admissible  for  the  purpose  of 
showing  guilty  knowledge  and  intent. 

[6]  Id. — Conviction  of  Another  for  Same  Crime — Admissibility  of 
Evidence. — In  a  prosecution  for  forgery,  evidence  that  another 
person  was  charged  with  the  same  crime  as  the  defendant  and 
pleaded  guilty  does  not  tend  to  establish  the  innocence  of  the 
defendant,  and,    therefore,   is  not  admissible. 

[6]  Id. — Declarations  of  Another — Hearsay  Evidence. — Evidence 
of  the  declaration  of  another  person  that  he  committed  the  crime 
of  which  the  defendant  is  charged  is  hearsay  and  not  admissible. 

[7J  Id. — Appeal — Errors — ^When  not  Ground  for  Reversal. — Where 
the  record  on  appeal  discloses  beyond  a  shadow  of  doubt  that  the 
defendant  committed  the  crime  with  which  he  was  charged,  the 
judgment  of  conviction  will  not  be  reversed  because  of  erroneous 
rulings  of  the  trial  court.  To  justify  a  reversal,  it  must  be  made 
to  appear  from  the  record  that  the  trial  court  committed  error 
and  that  a  miscarriage  of  justice  resulted  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles   County.    Prank  R.   Willis,  Judge.     AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  W.  Schenek  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  and  Jerry  H.  Powell  for  Re- 
spondent. 

SHAW,  J. — Defendant,  jointly  with  Robert  A.  Benkcrt, 
was,  by  information  containing  two  counts,  charged  with 
the  crime  of  forging  two  checks,  copies  of  which  are  set 
forth  in  the  information.    Upon  a  separate  trial  given  him, 

4.  Proof  of  other  forgeries  in  prosecution  for  forgery,  notes,  Ann. 
CaB.  1912C,  91;  9  AnxL  Cas.  456. 

Evidence  of  other  crimes  in  prosecution  for  forgery  or  uttering 
forged  instrument,  notes,  43  L.  B.  A.  (N.  S.)  754;  62  L.  &.  A.  224. 
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he  was  convicted  upon  both  counts  of  the  information. 
His  motion  for  a  new  trial  was  denied,  and  from  this  order 
and  the  judgment  of  imprisonment  pronounced  he  has 
appealed. 

Of  the  several  alleged  errors  assigned  as  grounds  for 
reversal,  the  most  important  thereof,  says  counsel  for  ap- 
pellant, is  want  of  evidence  sufficient  to  corroborate  the 
testimony  of  Benkert,  who  was  a  self-confessed  accomplice 
of  defendant  in  the  commission  of  the  crime.  It  appears 
from  the  testimony  of  Benkert  that  in  January,  1918,  he 
and  defendant,  who  were  engaged  in  business  together, 
conceived  the  idea  of  obtaining  money  from  banks  by 
means  of  forged  checks.  With  that  end  in  view,  they  pro- 
cured a  pad  of  checks  upon  the  Exchange  National  Bank 
of  Long  Beach,  and  during  the  week  ending  with  January 
12,  1918,  prepared  the  forged  checks  described  in  the  in- 
formation, one  of  which  was  made  to  the  order  of  John 
Norton,  signed  by  B.  D.  Lindsay  and  certified  by  W.  J. 
Oardner,  cashier  of  said  Exchange  National  Bank,  payable 
for  the  sum  of  $4,520.80;  the  other  purported  to  be  drawn 
by  Ed  Collins,  payable  to  L.  N.  Brooks  and  likewise  cer- 
tified, calling  for  the  payment  of  $4,855.75,  and  both  of 
which  purported  to  be  indorsed  by  the  payee  named  therein, 
and  both  of  which  were  marked  **0.  K.,"  with  the  initials 
**J.  A.  G."  following.  The  names  of  the  makers  and 
payees  in  these  checks  were  fictitious  and  the  name  of 
Oardner,  as  well  as  everything  contained  in  the  checks,  was 
forged.  The  initials  **J.  A.  G."  purported  to  be  the  ini- 
tials of  J.  A.  Graves,  vice-president  and  manager  of  the 
Farmers  &  Merchants'  National  Bank,  by  which  the  checks 
were  paid  when  presented.  It  was  the  custom  of  the 
bank  on  Saturdays  to  close  its  doors  at  12  o'clock, 
as  a  result  of  which  there  was  more  or  less  congestion 
of  business  immediately  before  that  hour.  On  Satur- 
day. January  12,  1918,  shortly  before  12  o'clock,  defendant 
and  Benkert,  pursuant  to  their  agreement  so  to  do,  went 
to  the  Farmers  &  Merchants'  Bank,  at  which  time  defend- 
ant presented  one  of  the  checks  to  one  of  the  tellers  therein, 
who  paid  the  same;  and  Benkert  presented  the  other  check 
to  one  of  the  tellers,  who  likewise  paid  it.  Thereupon  they 
left  the  bank  and  subsequently  divided  the  money  equally 
between  the   two.    That   the    uncontradicted    testimony    of 
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Bcnkcrt  conclusivdy  shows  that  the  defendant  committed 
the  forgery  and  unlawfully  and  feloniously  uttered,  puh- 
lishcd,  and  passed  the  checks  upon  which  he  fraudulently 
and  feloniously  procured  the  money,  admits  of  no  contro- 
versy. Nevertheless,  under  the  provisions  of  section  1111 
of  the  Penal  Code,  such  testimony  is  insuiScient  upon  which 
to  warrant  the  conviction,  unless  it  be  corroborated  by  such 
other  evidence  as  shall  tend  to  connect  the  defendant  with 
the  commission  of  the  offense.  [1]  It  appears  from 
Benkert's  testimony  that  in  the  preparation  of  the  checks 
a  typewriter  was  used;  that  a  few  days  prior  to  January 
12th  defendant  and  Benkert  met  in  a  saloon  at  Venice; 
that  defendant  left  Benkert,  stating  that  he  would  try  to 
find  a  typewriter  upon  which  to  do  the  work;  that  shortly 
thereafter  he  returned  and  stated  they  could  use  the  type- 
writer in  the  office  of  Mr.  C.  G.  Parkhurst.  Thereupon,  it 
being  in  the  evening  and  after  dark,  they  went  to  the  office 
of  Parkhurst,  Benkert  taking  in  his  hand  the  pad  of  checks, 
where  the  typewriting  upon  the  checks  was  executed  upon 
the  typewriter  of  Mr.  Parkhurst.  The  forging  of  the 
names  of  the  purported  makers  to  the  checks  was  done  in 
the  office  of  defendant  and  Benkert,  located  in  the  city  of 
Los  Angeles.  Other  indorsements  on  the  checks  were  made 
at  the  Farmers  &  Merchants'  Bank.  In  corroboration  of 
this  testimony  Mr.  Parkhurst  testified  that  he  remembered 
an  occasion,  soon  after  the  first  of  the  year,  when  M!r.  Flood 
came  to  his  office  and  asked  for  the  privilege  of  using  his 
typewriter;  that  it  was  after  dark;  that  he  replied  in  the 
affirmative;  whereupon  defendant  went  out  and  came  back 
with  Mr.  Benkert,  who  had  some  papers  in  his  hand;  that 
they  went  into  a  back  room  and,  turning  on  the  lights, 
closed  the  door  and  used  the  typewriter;  that  he,  telling 
them  that  when  they  got  through  to  put  out  the  lights  and 
close  the  door,  went  away.  The  same  typewriter  was  pro- 
duced in  court  at  the  trial  and  an  exemplar  of  the  type- 
writing found  upon  the  forged  checks  was  introduced  in 
evidence,  which  without  contradiction  showed  that  the  work 
done  upon  the  typewriter  in  court  was  identical  with  that 
upon  the  forged  checks.  That  this  evidence  was  inculpa- 
tory and  tended  strongly  to  connect  the  defendant  with  the 
offense,  to  our  minds,  admits  of  no  doubt.  (People  v.  .)//;;-- 
ion,    139    Cal.    719,    [73    Pac.    GOD].)     [2]     Moreover,    .Mr. 
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Hogan,  the  teller  who  paid  one  of  the  checks,  testified  that, 
while  he  could  not  say  absolutely  that  defendant  was  the 
man  who  presented  the  check,  ''my  best  opinion  is  that  the 
defendant  presented  the  check  to  me;  that  is  my  best  opin- 
ion"; that  in  size,  height,  and  general  appearance  he  com- 
pared favorably  with  defendant  and  appeared  to  be  the 
same  man.  While  this  witness  was  not  absolutely  certain 
of  defendant's  identity,  nevertheless  his  testimony  tended 
to  establish  such  fact,  and  this  was  sufficient  to  entitle  it 
to  admission,  the  weight  thereof  being  for  the  jury  to  de- 
termine. (People  V.  Young,  102  Cal.  411,  [36  Pac.  770] ; 
People  V.  Bolfe,  61  Cal.  540;  People  v.  Barker,  114  Cal. 
617,  [46  Pac.  601].)  In  addition  to  all  of  this,  there  was 
other  equally  cogent  evidence  which  clearly  tended  to 
connect  defendant  with  the  commission  of  the  crime. 
[3]  **  Strong  corroborative  evidence  is  not  necessary,  .  .  . 
Even  though  the  circumstances  constituting  the  evidence 
offered  and  received  in  corroboration  of  the  testimony  of 
an  accomplice  be  slight,  such  evidence  is  nevertheless 
sufficient  to  meet  the  requirements  of  the  law  if,  in  and  of 
itself,  it  tends  to  connect  the  accused  with  the  commission 
of  the  offense."  (People  v.  Martin,  19  Cal.  App.  295,  [125 
Pac.  919] ;  People  v.  Garwood,  11  Cal.  App.  665,  [106  Pac. 
113] ;  People  V.  McLean,  84  Cal  482,  [24  Pac.  32].) 

[4]  For  the  purpose  of  showing  guilty  knowledge  and 
intent,  Benkert  was  allowed,  over  defendant's  objection,  to 
testify  to  matters  in  connection  with  an  attempt  made  on 
the  same  day  and  at  about  the  same  time  to  pass  another 
forged  check  upon  the  California  Commercial  &  Savings 
Bank,  which  ruling  is  assigned  as  error.  While  appellant 
concedes  the  general  rule  that  such  evidence  is  proper,  as 
held  in  People  v.  Whalen,  154  Cal.  472,  [98  Pac.  194],  and 
People  V.  Bercovitz,  163  Cal.  636,  [43  L.  R.  A.  (N.  S.)  667, 
126  Pac.  479],  he  nevertheless  insists  that  the  rule  does  not 
apply  to  such  testimony  when  given  by  a  codefendant.  The 
fact  that  a  witness  is  an  accomplice  constitutes  no  ground 
upon  which  to  base  an  objection  to  his  testimony,  which  as 
to  its  competency  is  governed  by  the  same  rules  applicable 
to  testimony  of  witnesses  having  no  part  in  the  commission 
of  the  offense  charared.  (People  v.  Grundell,  75  Cal.  301, 
[17  Pac.  214].)  The  provision  of  the  statute  requiring  that 
the  testimony   of   an   accomplice   must   be   corroborated   by 
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other  evidence  tending  to  connect  the  defendant  with  the 
commission  of  the  offense  before  he  can  be  convicted,  ''does 
not  mean  that  the  accomplice  may  not  be  believed."  (Peo- 
ple V.  Hoosier,  24  Cal.  App.  746,  [142  Pac  514].)  The 
testimony  of  Benkert  with  respect  to  the  attempted  nego- 
tiation of  the  check  upon  the  California  Commercial  &  Sav- 
ings Bank  is  fully  corroborated  by  two  witnesses. 

[6]  It  appears  that  one  Carl  Du  Vey  was  charged  with 
the  same  crime  of  which  defendant  was  convicted,  to  which 
charge  Du  Vey  entered  a  plea  of  guilty.  Error  is  pred- 
icated upon  the  ruling  of  the  court  in  refusing  to  permit 
the  introduction  of  the  judgment  and  records  in  the 
Du  Vey  case,  and  also  in  sustaining  objections  to  testimony 
sought  to  be  elicited  from  one  Stemshom  that  Du  Vey 
cashed  one  of  the  checks  set  forth  in  the  information 
charging  defendant  with  the  commission  of  the  crime,  and 
that  Du  Vey  made  statements  to  one  George  Pross  which 
tended  to  show  that  Du  Vey  committed  the  offense,  the  pur- 
pose of  all  of  which  was  to  show  that  defendant  did  not  com- 
mit the  offense.  In  the  case  of  People  v.  Mitchelly  100  Cal.  328, 
[34  Pac.  698],  a  general  statement  is  made  that  it  is  always 
proper  to  show  that  some  person  other  than  the  defendant 
committed  the  crime  with  which  he  is  charged.  While  a 
correct  statement  of  the  law  as  applied  to  the  circumstances 
involved  in  that  case,  it  is  inapplicable  where  the  offense 
charged  could  as  well  have  been  committed  by  a  half  dozen 
persons  as  by  one.  Conceding  that  Du  Vey  was  guilty, 
such  fact  would  not  tend  to  establish  the  innocence  of  de- 
fendant. **The  evidence  offered  by  accused  as  to  the  com- 
mission of  the  crime  by  another  person  must  be  limited  to 
such  facts  as  are  inconsistent  with  his  own  guilt,  and  to 
such  facts  as  raise  a  reasonable  inference  or  presumption 
as  to  his  own  innocence.  .  •  .  "  (16  Corpus  Juris,  560,  sec. 
1085.) 

In  People  v.  Johnson,  47  Cal.  122,  the  defendant  and  one 
Emerson  had  been  jointly  indicted  for  the  crime  of  bur- 
glary. It  was  there  held  that  the  conviction  of  Emerson 
did  not  raise  a  presumption  that  defendant  was  innocent. 

As  to  the  testimony  sought  to  be  elicited  from  the  wit- 
ness Pross  as  to  the  statements  made  to  him  by  Du  Vey,  it 
was  clearly  hearsay  and  the  objection  thereto  was  properly 
sustained.     [6]     Evidence  of   **the   declaration   of   another 
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person  that  he  committed  the  crime,  is  not  admissible." 
Hence,  the  court  did  not  err  in  sustaining  objections  to  the 
proflfered  evidence  consisting  of  the  record  in  the  case  of 
Du  Vey  and  his  admission  that  he  passed  one  of  the  checks. 

[7]  There  are  a  number  of  alleged  errors  predicated 
upon  rulings  of  the  court  in  the  admission  and  rejection 
of  evidence,  appellant's  contentions  as  to  some  of  which 
are  disposed  of  in  the  views  hereinbefore  expressed.  As 
to  the  others,  it  may  be  said  the  record  discloses  be- 
yond the  shadow  of  doubt  that  defendant  committed  the 
crime  with  which  he  was  charged,  and,  conceding  that  some 
of  the  numerous  rulings  of  the  court  may  have  been  erro- 
neous, it  is  apparent  that  they  did  not  result  in  a  miscar- 
riage of  justice.  ** Charity  covers  a  multitude  of  sins," 
and  it  is  equally  true  that  section  4V^  of  article  VI  of  the 
constitution  covers  a  multitude  of  errors;  indeed,  all  errors 
predicated  upon  "the  improper  admission  or  rejection  of 
evidence,  .  .  .  unless,  after  an  examination  of  the  entire 
case,  including  the  evidence,  the  court  shall  be  of  the  opin- 
ion that  the  error  complained  of  has  resulted  in  a  miscar- 
riage of  justice."  To  justify  a  reversal,  it  is  not  suflScient, 
standing  alone,  that  error  be  made  to  appear,  but  "that 
the  error  complained  of  has  resulted  in  a  miscarriage  of 
justice."  Unless  such  fact  is  made  to  appear  from  the 
record,  it  is  the  duty  of  the  court,  notwithstanding  the 
alleged  error,  to  affirm  the  judgment. 

An  examination  of  appellant's  objections  to  the  informa- 
tion, based  upon  alleged  insufficiency  thereof,  shows  the 
attack  to  be  groundless,  and  it  is  unnecessary  to  discuss  the 
same. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  4,  1919. 

All  the  Justices  concurred. 
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interfered  with  by  defendant,  have  continuously  used  said 
waters  for  the  irrigation  of  crops  of  hay  and  grasses  for 
pasture  standing  and  growing  on  said  lands;  that,  inasmuch 
as  the  climate  of  that  section  of  the  state  in  which  said  lands 
are  situated  is  arid,  it  is  absolutely  necessary  and,  in  fact, 
indispensable  to  the  growing  of  hay  and  grasses  on  the  lands 
of  plaintiff  to  irrigate  the  same,  and  that  properly  to  irri- 
gate said  lands,  or  so  that  they  will  produce  crops  of  hay 
and  grasses,  it  is  necessary  for  plaintiff  to  use  all  of  the 
waters  of  said  stream. 

The  defendant  is,  and  for  more  than  ten  years  prior  to 
the  beginning  of  this  action  had  been,  the  owner  and  in  the 
possession  of  fractional  portions  of  certain  sections,  in  quan- 
tity amounting  in  the  aggregate  to  a  quarter-section,  in  said 
township  32.  Over  a  comer  of  the  said  lands  of  the  defend- 
ant the  creek  above  mentioned  traversed,  and  the  said  lands, 
although  (as  the  court  found)  riparian  to  said  creek,  are 
not  susceptible  of  irrigation  from  the  waters  of  said  creek 
without  the  necessity  of  going  upon  the  lands  of  plaintiff 
for  the  purpose  of  diverting  the  waters  from  the  stream  to 
the  lands  of  defendant  by  the  construction  and  maintenance 
of  a  dam  on  plaintiff's  lands  and  constructing  and  main- 
taining a  ditch  leading  from  such  dam  to  defendant's  lands. 

As  above  stated,  the  defendant  in  his  cross-complaint 
claimed  title  to  fifty  inches  of  the  waters  of  the  creek  by 
appropriation  and  prescription,  and  in  this  behalf  alleged 
that  in  the  year  1894  one  Edward  W.  Tregaski,  a  grantor 
of  defendant,  at  a  time  when  said  Tregaski  was  the  owner 
of  defendant's  lands,  constructed  a  ditch  at  a  certain  point 
on  plaintiff's  land  connecting  with  Secret  Creek  and  leading 
to  defendant's  lands,  and  thereby  appropriated  and  diverted 
to  the  latter  lands  fifty  inches  of  the  waters  of  said  stream 
'*for  a  useful  and  beneficial  purpose";  that  at  the  time 
of  the  appropriation  so  made  such  waters  were  unappro- 
priated and  unclaimed  waters  flowing  in  said  stream,  and 
that  said  appropriation  was  made  *' peaceably,  quietly,  and 
without  objection  or  interference  by  the  owners  of  said 
lands  upon  which  said  diversion  was  made";  that  ever  since 
the  time  of  said  diversion,  in  the  year  1894,  the  defendant's 
said  grantor  and  the  defendant  have  continuously,  in  each 
and  every  year  thereafter  and  until  the  year  1915,  appro- 
priated, diverted,  and  used  fifty  inches  of  said  waters,  meas- 
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ured  under  a  four-inch  pressure,  for  the  necessary  irrigation 
of  crops  of  hay,  grain,  and  grasses  growing  upon  defend- 
ant's lands.  It  is  then  averred  that  in  the  month  of  April, 
1915,  the  plaintiflf  willfully,  wrongfully,  and  without  right 
and  against  the  consent  of  defendant,  constructed  a  dam 
in  said  creek  at  the  point  where  the  ditch  leading  to  de- 
fendant's land  tapped  said  creek,  and  by  means  thereof  and 
a  ditch  constructed  by  said  plaintiflf  turned  the  waters  of 
said  stream  a^^•ay  from  the  defendant's  lands  on  to  the 
lands  of  plaintiflf,  thereby  depriving  defendant  of  any  use 
of  the  waters  of  said  creek,  etc. 

As  to  the  above  allegations  of  defendant's  cross-complaint, 
the  court,  after  finding  that  said  Tregaski  did  not  in  the 
year  1894,  or  at  any  other  time,  build  the  ditch  referred  to 
or  otherwise  make  an  appropriation  of  any  of  the  waters  of 
said  stream  to  be  used  on  defendant's  lands  or  for  any 
purpose,    further    found : 

''That  prior  to  the  winter  of  1913  and  1914,  there  was  an 
ancient  channel  heading  upon  the  lands  of  plaintiflf,  lying 
on  said  stream  above  the  lands  of  defendant,  and  that  said 
ancient  channel  caught  up  the  waste  waters  from  the  said 
lands  of  plaintiflf  so  lying  above  on  said  stream,  as  afore- 
said, and  said  Tregaski  did  construct  a  ditch  from  said 
ancient  channel  to  and  upon  defendant's  said  lands,  and 
said  Tregaski  and  said  defendant  down  to  the  winter  of  said 
years  1913  and  1914,  used  the  waters  of  said  ancient  chan- 
nel and  ditch  as  the  same  wasted  or  flowed  from  the  said 
lands  of  plaintiflf,  situated  on  said  stream  above  said  lands 
of  defendant,  that,  in  the  winter  of  the  years  1913  and 
1914,  the  natural  channel  of  said  stream,  by  reason  of 
unusual  flood  or  freshet,  washed  out  to  such  an  extent  that 
no  water  would  or  could  flow  from  said  stream  to  the  lands 
of  defendant,  or  to  the  head  of  said  ancient  channel,  except 
by  defendant  constructing  a  ditch  over  the  lands  of  plain- 
tiflf on  said  stream,  and  above  the  lands  of  defendant,  and 
constructing  a  dam  in  the  channel  of  said  stream  on  the 
lands  of  plaintiflf  in  the  channel  of  said  stream  above  the 
said  lands  of   defendant. 

**That  in  the  year  1914,  after  said  flood  or  freshet,  defend- 
ant, for  the  purpose  of  causing  the  water  of  said  stream  to 
flow  into  said  ancient  channel,  willfully  and  unlawfully,  and 
without  right,  and  without  the  consent  of  plaintiflf,  entered 
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upon  the  west  half  of  the  northeast  quarter  of  said  section 
26,  township  and  range  aforesaid,  and  erected  a  new  dam 
in  the  channel  of  said  stream  and  constructed  a  nc«¥  ditch 
leading  from  said  dam  upon  and  across  a  portion  of  the 
said  west  half  of  the  northeast  quarter  of  section  1J6,  and  to 
lands  occupied  and  claimed  by  defendant  lyin^  west  of 
said  lands,  and  said  defendant  now  claims  the  right  to  main- 
tain said  dam  in  the  channel  of  said  stream,  and  to  main- 
tain said  ditch  and  take  water  therethrough  across  a  portion 
of  the  said  lands  of  plaintiff,  to  and  upon  lands  so  claimed 
and  occupied  by  defendant." 

It  was  further  found  that  the  defendant  ''has  no  right  to 
maintain  said  dam  in  the  channel  of  said  stream  or  said 
ditch  across  said  lands." 

The  findings  further  show  that  in  the  month  of  April, 
1915,  plaintiff,  in  the  manner  charged  and  described  in  de- 
fendant's cross-complaint,  stopped  the  flow  of  the  waters 
from  the  creek  into  the  ditch  leading  to  defendant's  lands, 
but  it  was  found  that  the  act  of  the  plaintiff  in  that  respect 
was  not  unlawful  or  wrongful. 

Neither  the  defendant  nor  his  grantois  (so  it  was  found) 
*'have  ever  diverted  fifty  inches  of  water,  or  any  number  of 
inches  of  water  whatever,  from  said  stream  for  any  length 
of  time  whatever,  openly,  notoriously,  continuously,  or  ad- 
versely to  the  plaintiff  or  its  grantors,  or  either  of  them,  or 
under  any  claim  of  right  and  title  against  said  plaintiff, 
and  that  neither  defendant  nor  his  grantors  have  ever  ap- 
propriated and  diverted,  or  used  and  appropriated  and 
diverted,  or  used  and  appropriated  the  waters  of  said 
stream,  or  any  portion  thereof,  openly,  notoriously,  con- 
tinuously, or  adversely  to  the  plaintiff  or  its  grantors,  or 
either  of  them." 

The  appellant  contends:  1.  That  the  findings  are  not  sup- 
ported, and,  2.  That  certain  findings  are  so  irreconcilably 
inconsistent  with  each  other  that  the  incongruity  is  fatal  to 
the  judgment. 

We  do  not  intend,  nor  is  it  necessary,  to  present  herein  a 
detailed  or  an  extended  statement  of  the  testimony  to  show 
that  the  first  point  above  stated  is  wholly  destitute  of  merit. 
It  will  suffice  to  state  that  there  is  disclosed  by  the  record 
ample  evidence  to  show  that,  since  the  year  1895  and  down 
to   the   time   in   1914   when   the   defendant   constructed   tliC 
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ditch  on  the  plaintiflf's  land  to  carry  water  from  the  creek 
to  his  land,  the  plaintiff  had  continuously  and  uninterruptedly 
used  for  the  purpose  of  irrigating  its  lands  all  the  waters 
of  Secret  Creek,  and  that  all  the  waters  flowing  in  the  creek 
were  necessary  for  that  purpose.  Indeed,  it  was  sufficiently 
made  to  appear  that  there  was  not  enough  water  flowing 
in  said  creek  to  provide  properly  or  adequately  for  the  crops 
grown  on  all  the  plaintiff's  lands.  It  was  further  shown  by 
what  appears  to  be  sufficient  proof  that  none  but  waste 
waters  from  the  creek  ever  did  reach  the  defendant's  land, 
and  this  waste  water  was  small  in  quantity  and  came  from 
the  irrigation  by  plaintiff  of  that  portion  of  its  lands  known 
as  the  ''upper  meadow";  that  the  waste  water  referred  to 
ran  into  what  the  court  in  its  findings  characterizes  as 
an  ''ancient  channel."  Said  channel,  it  seems,  was  an  old 
slough  which  had  ceased  to  carry  water;  that  the  use  of  the 
waste  water  emptying  into  said  channel  or  slough  as  the 
result  of  the  irrigation  of  plaintiff's  "upper  meadow"  was 
accomplished  by  the  defendant's  grantor,  said  Tregaski,  by 
a  ditch  connecting  with  said  slough;  that  the  use  in  such 
manner  of  said  waste  water  was  continued  by  the  defend- 
ant's grantor  and  himself  until  the  rainy  season  of  1913-14, 
when,  as  seen,  the  channel  of  Secret  Creek  was  so  washed 
out  by  a  freshet  as  to  render  it  incapable  of  carrying  its 
water  so  that  it  would  empty  the  waste  waters  into  the  old 
slough. 

In  addition  to  the  foregoing,  it  may  be  stated  that  certain 
witnesses  testified  that  in  certain  years  prior  to  that  in 
which  the  defendant  constructed  the  ditch  in  controversy, 
they  had  worked  on  the  land  owned  by  the  defendant  and 
that  they  knew  that  no  water  from  Secret  Creek,  except 
the  waste  above  referred  to,  was  ever  used  on  said  land.  It 
may  also  be  added  that  it  appears  that,  just  prior  to  the 
construction  by  the  defendant  of  the  ditch  in  question,  the 
latter  stated  to  the  witness  Enyart,  who  was  foreman  or 
superintendent  of  the  plaintiff  and  as  such  had  charge  of 
its  lands  and  stock  business,  that  he  (defendant)  desired  the 
use  of  the  water  of  the  creek  for  the  period  of  ten  or  twelve 
days  only;  that  Enyart  replied  to  the  defendant:  "I  can't 
let  you  have  it — it  would  be  against  the  company's  wishes, 
and  I  can't  do  it;  I  said,  'You  can  write  out  an  agreement 
and  pay  me  a  dollar,'  "  whereupon  a  written  agreement  or 
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promise  was  prepared  and  signed  by  defendant  and  de- 
livered to  Enyart,  in  which  he  promised  **to  pay  the  Mc- 
Kissiek  Cattle  Co.  one  dollar  for  the  water  for  my  rye-field 
for  12  days."  In  this  connection  it  may  be  well  to  state 
that  Enyart  testified  that  the  defendant,  at  the  time  of 
making  said  agreement,  made  no  claim  whatever  to  the 
water  flowing  in  Secret  Creek,  nor,  from  the  time  he  (wit- 
ness) first  entered  into  the  employment  of  plaintiff,  in  Iaq 
year  1895,  to  the  ''present  time,"  did  anyone  living  on  or 
occupying  **the  Tregaski  place  or  Alsaga  land"  make  **any 
claim  [to  witness]  of  any  right  to  use  the  waters  of  the 
creek,  except  in  the  last  couple  of  years,"  when  the  witncfis 
discovered  the  ditch  complained  of. 

The  testimony  further  shows  that  the  plaintiff  has  utilized 
the  waters  of  the  stream  for  its  purposes  by  putting  dams 
therein  and  building  small  ditches  on  its  lands,  and  that 
there  is  no  way  in  which  the  defendant  can  divert  the  water 
from  the  creek  to  his  lands  except  by  doing  what  he  did 
in  the  year  1914  »*',  by  maintaining  a  dam  in  the  channel 
of  the  creek  in  tne  meadow  field  of  plaintiff  and  a  ditch 
leading  from  the  dam  to  the  defendant's  land. 

There  is  ample  testimony  from  which  the  trial  court  was 
authorized  to  find  that  the  ditch  in  question  was  constructed 
by  the  defendant  in  the  year  1914. 

[1]  It  is  clear  from  the  foregoing  statement  of  the  evi- 
dence that  (as  above  declared)  the  finding  that  the  plaintiff 
for  more  than  twenty  years  prior  to  the  commencement  of 
this  action  had  continuously  and  uninterruptedly  used,  by 
virtue  of  rights  acquired  as  an  appropriator,  until  inter- 
fered with  by  defendant,  as  above  explained,  all  the  waters 
of  Secret  Creek  for  a  beneficial  purpose  and  that  all  said 
waters  were  necessary  for  such  purpose,  is  supported. 

The  claim  that  there  is  a  fatal  inconsistency  between 
certain  of  the  findings  is  based  upon  the  fact  that,  whrle, 
as  above  shown,  the  court  found  that  the  plaintiff  was 
entitled  to  take  and  use  all  the  waters  of  said  creek,  it  also 
found  that  the  lands  of  the  defendant  wore  riparian  to  said 
stream. 

It  must  be  conceded  that  the  idea  tliat  a  person  may  be 
a  riparian  owner  aiul  at  the  S!jm  •  time  not  entHlcl  t)  exer- 
cise the  rights  which  are  the  necessary  porolhiry  of  suo\ 
ownership    is    inherently    inco!:sistent.     [2]     If    he    be    a 
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riparian  owner  or  his  lands  are  riparian  to  a  flowing  or  anj 
stream,  he  is,  ex  necessitate,  entitled  to  exercise  riparian 
rights,  unless  he  has  by  his  own  acts  divested  himself  <  f 
such  rights  or  otherwise  suffered  the  loss  of  them.  It  is 
probable,  however,  that  what  the  court  meant  to  declare 
by  said  finding  was  merely  that  the  lands  of  defendant  were 
riparian  to  the  creek  so  long  as  water  flowed  therein  so  as 
to  reach  that  part  of  the  creek  passing  over  said  lands. 

But  assuming  that  the  cross-complaint  of  defendant  suli- 
ciently  shows  by  its  averments  that  defendant's  lands  wee 
ever  riparian  to  the  creek  in  question  (an  assumption 
directly  opposed  to  the  contention  of  counsel  for  plaintiff), 
we  still  have  here  this  situation:  The  evidence  shows,  the 
court  finds,  and  the  defendant  expressly  admits  in  his  bri.fs 
that,  in  the  winter  of  1913-14,  the  natural  channel  of  said 
creek  was,  from  natural  causes,  so  changed  as  that  the 
waters  thereof  no  longer  thereafter  flowed  to  defendants 
lands,  the  same  being  caused  by  a  flood  or  freshet  which 
washed  out  the  natural  channel  to  such  an  extent  and  in 
such  manner  as  that  it  brought  about  the  results  indicated. 
And  the  defendant  further  admitted  (and  the  court  found 
upon  evidence  sufficient  in  itself,  and  independently  of  such 
admission,  to  warrant  the  finding)  that  the  defendant  could 
not  restore  the  water  without  ditching  the  water  from  the 
creek  at  a  point  upon  the  plaintiff's  lands.  In  other  words, 
it  was  not  only  found  by  the  court  but  it  was  admitted 
by  the  defendant  that  he  cannot  secure  a  return  of  the 
water  into  the  channel  of  the  creek  so  that  it  will  reach  his 
lands  without  using  the  plaintiff's  lands  for  that  purpose. 
[3]  It  follows,  therefore,  that,  even  if  it  be  true  that  de- 
fendant's lands  were  formerly  riparian  to  the  waters  of 
Secret  Creek,  the  finding  that  they  were  riparian  to  said 
waters  at  the  time  of  the  commencement  of  this  action  is 
entirely  devoid  of  any  justification  whatsoever;  for,  when, 
solely  by  an  act  of  Providence,  the  channel  of  riparian 
waters  has  been  so  changed  as  that  such  waters  cease  to  flow 
over  and  across  the  lands  of  a  riparian  owner — that  is  to 
say,  when  such  waters  cease  through  the  operation  of  s-^me 
natural  force  to  pursue  their  accustomed  course  and  in 
consequence  cease  to  flow  in  a  portion  of  that  natural  chan- 
nel, which  j)oi'tion  of  such  channel  passes  or  crosses  over 
certain  lands — then   in  that  case  the  owner  of  such  lands 
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loses  the  role  of  a  riparian  owner.  Or,  as  this  proposition  is 
learnedly  and  lucidly  explained  by  former  Justice  Henshaw, 
in  WJwley  v.  Caldwell,  108  Cal.  95,  [49  Am.  St.  Rrp.  64, 
30  L.  R.  A.  820,  41  Pac.  31] :  ''The  foundation  of  the 
riparian  proprietor's  rights  rests  upon  the  universally  accepted 
maxim  adopted  by  the  common  law  from  the  civil  law:  Aqua 
curriiy  ei  debet  currere^  ut  currere  solehat  ex  jure  naturae. 
These  rights  thus  draw  their  support  from  the  laws  of  nature, 
but  they  do  not  rise  superior  to  those  laws.  When,  by  their 
operation,  the  flow  is  lost  the  right  is  lost  with  it.  The  new 
channel  itself  becomes  the  natural  channel.  Otherv\ise  a 
riparian  proprietor  would  hold  all  lands  above  him  in  an 
extraordinary  and  perpetual  servitude.  If,  by  the  forces  of 
nature,  the  stream  should  change  its  course  at  a  point  mi'es 
above  him,  he  would  still  be  empowered  to  subject  any  and 
all  of  the  intermediate  territory  to  operations  requisite  to 
enable  him  to  turn  the  water  back  upon  his  own  premise, 
and  this  power  would  be  his  to  the  very  fountain-head  of 
the  stream.    Such  a  doctrine  could  n:t  be  tolerated." 

The  doctrine  thus  declared  is  so  obviously  the  produ  t 
of  sound  principle  and  sound  sense  that  it  would  be  wholly 
supererogatory  to  multiply  authorities  expounding  and  up- 
holding it,  although  for  the  convenience  of  the  profession, 
we  may  with  no  impropriety  refer  to  the  following  au- 
thorities in  this  connection:  Hale's  (Sir  Matthew)  De  Juro 
Maris,  c.  1;  Kent's  Commentaries,  428;  Blackst one's  Com- 
mentaries, 262;  Angell  on  Watercourses,  sec.  57;  Gould  on 
Waters,  sec.  159,  and  cases  mentioned  thereunder ;  1  Wiel  on 
Water  Rights,  sec.  862. 

[4]  Without  doubt  a  riparian  owner,  having  lost  his 
rights  as  such  by  avulsion,  may  ditch  the  water  back  to  its 
original  channel  if  he  does  not  delay  doing  so  beyond  a 
reasonable  time.  (1  Wiel  on  Water  Rights,  sec.  862;  Morton 
V.  Oregon  Short  Line  Ry.  Co.,  48  Or.  444,  [120  Am.  St. 
Rep.  827,  7  L.  R.  A.  (N.  S.)  344,  87  Pac.  151,  152,  153] ; 
Mathewson  v.  Hoffman,  77  Mich,  420,  [6  L.  R.  A.  349,  43 
N.  W.  879] ;  Famham  on  Waters,  sec.  491.)  But  in  re- 
storing the  water  to  its  original  channel,  he  will  not  be 
permitted  to  disturb  the  rights  of  appropriators,  nor  has 
he  the  right  to  go  upon  the  lands  of  others,  without  their 
consent  or  acquiescence,  and  build  thereon  dams  and  ditches, 
or  either,  whereby  he  may  restore  the  lost  waters  to  their 
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original  bed.  The  defendant  in  this  ease  entered  upon  the 
lands  of  the  plaintiff  and  constructed  the  ditch  complained 
of  without  the  consent  of  the  latter,  and,  as  in  no  other  way 
can  he  bring  back  to  the  portion  of  the  channel  of  Secret 
Creek  passing  over  and  across  a  comer  of  his  lands  the 
waters  which  had  theretofore  flowed  therein,  he  stands  as 
one  who  has  lost  his  riparian  rights  with  respect  to  the 
creek  in  question. 

The  result  of  the  foregoing  considerations  is,  as  above 
stated,  that  the  finding  that  defendant's  lands  are  riparian 
to  Secret  Creek  is  wholly  out  of  place  in  the  judgment-roll 
and  is  to  be  disregarded.  The  judgment  is  amply  sup- 
ported by  the  other  findings. 

It  is  next  contended  that  there  is  no  evidence  supporting 
the  finding  of  ''an  ancient  channel  heading  upon  the  lands 
of  plaintiff,  lying  on  said  stream  above  the  lands  of  de- 
fendant and  into  which  flowed  the  waste  waters  from  plain- 
tiff's lands,"  and  that  defendant's  grantor,  Tregaski,  main- 
tained a  ditch  from  said  ''ancient  channel  to  and  upon 
defendant's  said  lands,"  by  means  whereof  he  utilized  for 
the  benefit  of  said  lands  the  waste  waters  from  plaintiff's 
lands.  The  specific  objection  to  said  finding  is  that  there 
is  no  evidence  of  the  existence  of  an  "ancient  channel." 
The  witness  Enyart  testified  that  "Alsaga  takes  the  water 
out  in  a  ditch  above  the  deep  channel  in  the  upper  field; 
his  ditch  runs  into  an  old  sloug\;  that  is,  the  waste  water 
from  the  irrigation  of  the  upper  meadow,  and  that  was  all 
of  the  water  that  was  used  on  the  Tregaski  place  at  that 
time,"  referring  to  the  time  intervening  between  the  years 
1896  and  1900. 

It  is  doubtless  true  that  the  "ancient  channel"  found  by 
che  court  to  exist  is  the  "old  slough"  mentioned  by  the 
witness  Enyart.  Counsel  for  defendant  undertake  to  dif- 
ferentiate an  "old  slough"  from  an  "ancient  channel," 
declaring  that,  while  a  slough  is  "an  inlet  from  a  river 
or  a  wet  and  marshy  place"  (Webster's  Dictionary),  "an 
ancient  channel  no  longer  holds  or  carries  water."  The  dis- 
tinction is  verbal  rather  than  real.  The  word  "channel"  is, 
as  we  understand  it,  a  generic  term,  and  applies  to  any 
watercourse,  whether  a  river,  a  creek,  a  slough,  or  a  canal. 
If  the  phrase  "an  ancient  channel"  means  an  abandoned 
watercourse,   we  can  see  no   reason  why   the   phrase   "old 
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slough"  should  not  imply  the  same  thing,  if  it  be  true  that 
water  once  flowing  in  it  has  ceased  permanently  so  to  flow. 
But  the  discussion  is  academic  and  without  importance, 
since  the  finding  that  the  defendant  had  never  used  any 
but  the  waste  waters  flowing  from  the  plaintiff's  lands  after 
the  irrigation  thereof  from  Secret  Creek  is  alone  sufficient, 
it  being  immaterial  in  what  manner  such  waters  reached  the 
defendant's  lands,  whether  by  means  of  an  "old  slough," 
an  ** ancient  channel,"  or  an  artificial  waterway. 

There   is   no    just   reason    presented   for   disturbing    the 
judgment,  and  it  is,  therefore,  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.   No.   651.    Seeond   Appellate   District,   Division    One. — June   5* 

1919.] 

THE    PEOPLE,    Respondont,    v.    PORFIRIO    LOZA,   Ap- 
pellant. 

£1]  OaiMiNAL  Law — Assaui/t  With  Intent  to  Commit  Rape — Idbn- 
TiTT  or  Accused. — In  this  prosecution  for  assault  with  intent  to 
commit  rape,  the  testimony  of  the  victim,  a  young  girl  of  the  age 
of  about  thirteen  years,  although  her  answers  were  qualified, 
coupled  with  the  admissions  of  the  defendant  made  after  he  had 
been  arrested  and  taken  to  the  jail,  was  sufficient  to  warrant  the 
Terdict  of  the  jury  that  the  accused  was  the  person  who  com- 
mitted the  assault. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County,  and  from  an  order  denying  a  new  trial. 
Hugh   H.    Craig,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Albert  D.  Trujillo  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent. 

JAMES,  J. — Defendant  was  convicted  of  the  crime  of  as- 
sault with   intent  to  commit   rape.     The  appeal  is  from  a 
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judgment  of  imprisonment  and  from  an  order  made  by  the 
trial  court  denying  to  defendant  a  new  trial. 

[1]  In  support  of  the  claim  for  reversal  of  the  judg- 
ment, it  is  contended  that  the  evidence  was  insufficient  to 
warrant  the  verdict  of  the  jury,  particularly  in  that  the 
identity  of  the  defendant  as  being  the  person  who  com- 
mitted the  alleged  assault  was  not  established.  We  have 
carefully  examined  the  transcript  of  the  evidence  and  think 
that  sufficient  evidence  is  shown  to  fully  support  the  verdict. 
A  young  girl,  about  the  age  of  thirteen  years,  was  on  her 
way  home  from  school  in  a  country  district  in  the  county 
of  Riverside  on  a  day  in  November,  1918.  It  was  approach- 
ing dark  and  her  way  led  along  an  uninhabited  road,  by 
the  side  of  which  was  brush  or  shrubbery.  While  passing 
along  this  road,  she  was  accosted  and  seized  by  a  Mexican, 
thrown  to  the  ground  and  the  rape  was  attempted.  In 
order  to  still  her  cries  the  assailant  beat  her  in  the  face 
so  that  blood  ran,  and  the  child  became  partially  uncon- 
scious. However,  before  the  act  designed  had  been  accom- 
plished, the  assailant,  evidently  becoming  frightened  at  some 
noise,  left  his  victim  and  ran  away.  Before  doing  so,  how- 
ever, he  had  not  only  beaten  the  girl,  as  we  have  narrated, 
but  as  evidence  of  his  ultimate  purpose  had  torn  her  under- 
clothing almost  from  her  body.  On  the  morning  following 
the  assault  several  Mexicans  were  brought  before  the  little 
girl  and  she  identified  the  appellant  as  being  the  man  who 
had  assaulted  her.  His  description  tallied  with  the  picture 
of  her  assailant  as  it  appeared  to  her  mind.  However,  at  the 
trial  she  would  not  swear  positively  that  appellant  was  the 
assailant,  and  it  is  because  of  her  qualified  answers  in  this 
regard  that  counsel  now  contends  that  no  sufficient  identifi- 
cation was  shown.  Among  the  statements  made  in  her  tes- 
timony, the  child,  when  asked  if  she  was  positive  that  the 
appellant  was  the  man  who  assaulted  her,  said:  "Yes,  I 
am  positive  of  it,  but  I  won't  swear  to  it;  I  am  as  positive 
as  possible  to  be,  but  I  won't  swear  because  I  may  be  mis- 
taken." When  asked  as  to  what  had  been  her  state  of 
mind  when  the  man  was  first  brought  before  her  the  day 
after  the  assault  had  been  committed,  regarding  his  identity, 
she  said:  *'Well,  I  was  certain  he  was  the  man  when  I  saw 
him.  Q.  Are  you  still  of  that  opinion t  A.  I  am."  There 
was  the  testimony  of  another  school  girl  who  had   passed 
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along  that  road  earlier  in  the  afternoon,  to  the  effect  that 
she  had  been  pursued  by  a  Mexican,  and  that  in  her  opinion 
the  appellant  was  the  man  whom  she  had  seen  at  that  time. 
But  this  was  not  all.  After  the  appellant  had  been  arrested 
and  taken  to  the  jail  he  made  statements  in  which,  in  effect, 
he  admitted  that  he  had  committed  an  assault  upon  the  young 
girl  at  the  time  charged.  It  is  argued  that  these  statements 
were  disconnected,  indefinite,  and  not  properly  interpreted, 
but  an  examination  of  them  will  show  that  at  least  one  of 
the  witnesses  who  heard  the  statements  testified  positively 
that  he  did  hear  from  the  lips  of  the  defendant  the  direct 
admission  that  he  had  had  improper  relations  with  a  child. 
These  statements  were  brought  out  by  inquiry  being  made 
of  the  appellant  as  to  the  cause  of  his  arrest.  The  evidence 
as  to  the  identity  of  the  defendant  was  fully  as  strong  as 
that  shown  in  the  case  of  People  v.  Delgado,  37  Gal.  App. 
807,    [175  Pac.  24],  where  the  judgment  was  sustained. 

We  find  no  error  here  sufiicient  to  warrant  an  order  of 
reversal. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.    No.    642.    Second   Appellate   District,   Division    One. — June    6, 

1919.] 

THE      PEOPLE,     Respondent,     v.     JAMES     HARVEY 

HUNTOON,  Appellant. 

[1]  Criminal  Law — Insanity  of  Defendant — Submission  of  Qttes- 
TioN  TO  JuET — Discretion  of  Trial  Judge. — TLe  mere  testimony 
of  a  medical  witness  that  a  defendant  is  not  rational  is  not  suffi- 
cient to  compel  a  determination  of  tbe  question  of  the  insanity 
of  the  defendant  in  his  favor;  and  where  such  testimony  does 
not  produce  in  the  mind  of  the  trial  jud^e  a  sufficient  doubt  as 
to  the  defendant's  sanity,  the  trial  judge  has  discretion  to  refuse 
to  submit  such  question  to  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ijos 
Angeles  County.     Frank  R.  Willis,  Judge.     Affirmed, 

The  faets  are  stated  in  the  opinion  of  the  court 
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Dana  Ong  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent. 

JAMES,  J. — On  this  appeal  taken  from  the  judgment  of 
imprisonment  the  sole  question  presented  is  as  to  the  alleged 
error  of  the  trial  judge  in  refusing  to  submit  to  a  jury 
the  question  of  the  sanity  of  the  defendant.  The  judgment 
was  entered  after  plea  of  guilty  had  been  made  to  a  charge 
of  forgery.  Before  sentence  was  pronounced  a  physician 
was  called  by  the  defendant  and  he  testified  that,  in  his 
opinion,  based  upon  a  brief  observation  of  the  defendant,  he 
was  not  rational.  [1]  However,  his  testimony  did  not  pro- 
duce in  the  mind  of  the  trial  judge  a  sufficient  doubt  as  to  the 
defendant's  sanity,  and  we  think  that  the  mere  opinion  of 
a  mediical  witness  was  not  sufficient  to  compel  a  determina- 
tion of  the  question  in  the  defendant's  favor,  but  that 
the  trial  judge  had  discretion  to  make  the  ruling  which  he 
caused  to  be  entered.  {People  v.  Hettick,  126  Cal.  425,  [58 
Pac.  918];  People  v.  Keyes,  178  Cal.  794,  [175  Pac.  6].) 

The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.    No.    646.    Second   Appellate   District,   Division   One. — June   6, 

1919.] 

THE  PEOPLE,  Respondent,  v.  R.  KHAN,  Appellant. 

fl]  Criminal  Law — Passing  Pictitious  Check — Damage  to  Payee — 
Fraudulent  Intent. — In  a  prosecution  for  passing  a  check  with- 
out having  sufficient  funds  on  deposit  in  the  drawee  bank  to  pay 
the  same,  it  is  not  necessary  to  show  the  probability  that  damage 
may  result  to  the  person  to  whom  the  check  was  delivered,  in 
order  to  establish  an  intent  to  defraud  within  the  meaning  cf  sec- 
tion 476a  of  the  Penal  Code. 

[2]  Id. — Fraudulent  Intent — Issuance  op  Check — Extinguishment 
OF   Debt. — In    such    prosecution,    the    fraudulent    intent    is    shown 

2.  Giving  of  worthless  check  as  false  pretense,  notes,  Ann.  Oas. 
101GG,  736;  52  L.  B.  A.  (N.  S.)  919;  27  !«.  &.  A.  (N.  8.)  1032;  17 
L.  B.  A.  (N.  8.)  244. 
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when  it  is  made  to  appear  that  the  defendant  gave  the  check, 
representing  thereby  that  it  was  good  and  valid,  and  that  it  was 
given  and  received  with  the  intent  that  it  should  pay  defendant's 
debt.  It  is  immaterial  as  to  whether  the  acceptance  of  the  worths 
less  check  actually  had  the  effect  of  extinguishing  the  debt. 
[3]  Id. — Credit  in  Bank — What  Constitutes  Under  Code  Section. — 
A  person  who,  having  money  in  a  bank,  instructs  such  bank  to 
honor  certain  checks  only  and  stops  payment  on  all  other  checks 
has  no  credit  with  such  bank,  within  the  meaning  of  section  476a 
of  the  Penal  Code,  to  meet  a  check  which  is  not  of  the  class  which 
the  bank  is  instructed  to  pay. 

[4]  Id. — Remarks  or  Drawer  After  Dishonor  of  Check — Admis- 
SIBILITT. — In  ''uch  prosecution,  the  court  properly  admitted  the  tes- 
timony of  tile  prosecuting  witness  who  told  how,  after  the  check 
had  been  dishonored  at  the  bank,  he  accosted  the  defendant  and 
informed  him  of  the  situation,  and  the  latter  laughed  and  re- 
sponded, "Some  time  I  pay  him,"  for  the  purpose  of  showing  the 
guilty  knowledge  of  defendant  and  as  ailecting  the  question  of  his 
good   intent   in   passing  the  check. 

[5]  Id.— Instructions — Omission  of  Word  **Not." — The  court  does 
not  commit  prejudicial  error  in  unintentionally  omitting  the  word 
"not"  in  an  instruction  where,  upon  the  whole  instruction,  the  jury 
Is  not  misled. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Imperial  County.    Franklin  J.  Cole,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

0.  V.  Wilson  and  Jas.  W.  Glassford  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy   Attorney-General,   for  Respondent. 

JAMES,  J. — Having  been  convicted  of  the  crime  of  pass- 
ing a  check  without  having  sufficient  funds  on  deposit  in 
the  drawee  bank  to  pay  the  same,  defendant  appeals  from  a 
judgment  of  imprisonment  entered  against  him. 

The  crime  charged  was  that  described  in  section  47Ga  of 
the  Penal  Code,  which  makes  it  a  felony  for  a  person,  *'with 
intent  to  defraud,"  to  draw  or  deliver  to  another  a  check 
or  draft  on  a  bank,  knowing  at  the  time  that  he  has  not 
sufficient  funds   in   or   credit    with   the    bank    to    meet    the 
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check.  The  concluding  portion  of  the  section  reads  as 
follows:  "The  word  'credit'  as  used  herein  shall  be  construed 
to  be  an  arrangement  or  understanding  with  the  bank  or 
depositary  for  the  payment  of  such  check  or  draft.*'  The 
appellant  owed  the  complainant  money  on  account  of  work 
done,  and  the  debt  being  due  and  payment  being  demanded, 
he  issued  his  check  to  the  complainant  in  payment  of  the 
same.  The  bank  refused  to  cash  the  check  on  the  ground 
that  there  were  not  suflBcient  funds  available  to  the  credit  of 
appellant  for  that  purpose.  Appellant  presents  two  main 
contentions,  to  wit:  1.  That  the  check  being  issued  in  pay- 
ment of  an  antecedent  debt  which  had  matured  prior  to 
the  giving  of  the  check,  no  crime  was  shown  to  have  been 
committed.  2.  That  under  the  evidence  in  the  case  the  con- 
viction was  improper,  because  it  was  shown  that  there 
was  on  deposit  in  the  drawee  bank  at  the  time  of  the  mak- 
ing and  delivery  of  the  check  more  than  sufficient  money 
to  the  credit  of  appellant  to  cover  the  same.  Some  other 
errors  are  assigned  which  will  be  later  noticed. 

[1]  Under  the  first  contention  appellant  insists  that,  in 
order  for  an  intent  to  defraud  to  exist  within  the  meaning 
of  the  section,  the  probability  must  appear  that  damage 
may  result  to  the  person  to  whom  the  check  is  delivered, 
and  that  where  such  check  is  given  for  a  debt  past  due 
and  the  recipient  parts  with  no  new  consideration,  it  is  im- 
possible that  he  may  be  damaged.  We  do  not  think  that 
the  words  of  the  section  as  requiring  that  an  intent  to  de- 
fraud shall  exist  should  be  so  narrowly  construed;  we  do 
not  think  that  it  is  necessary  that  it  be  shown,  in  order 
to  establish  such  intent,  that  the  recipient  of  the  check  be 
actually  defrauded  as  the  result  of  the  passing  thereof. 
[2]  To  our  minds,  the  fraudulent  intent  here  was  shown 
when  it  was  made  to  appear  that  the  appellant  gave  the 
check,  representing  thereby  that  it  was  good  and  valid,  and 
that  it  was  given  and  received  with  the  intent  that  it  should 
pay  appellant's  debt.  It  seems  to  us  immaterial  as  to 
whether  the  acceptance  of  the  worthless  check  actually  had 
the  effect  of  extinguishing  the  debt.  The  language  of  the 
court  in  People  v.  Wilbv/r,  33  Cal.  App.  511,  [165  Pac.  729], 
while  not  fitting  the  facts  here  presented,  supports  our  view 
of  the  law,  where  it  is  said:  ''And  the  fact  that  the  check 
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may  be  *a  worthless  piece  of  paper'  in  the  hands  of  the 
person  to  whom  it  was  delivered,  because  it  has  not  been 
properly  indorsed,  does  not  enter  as  an  element  into  the 
crime  defined  by  the  section  upon  which  the  information  is 
based.''  The  argument  there  was  that  because  the  check 
was  not  in  form  suiSicient  to  authorize  its  payment,  assum- 
ing that  the  defendant  had  funds  to  meet  it  at  the  bank, 
there  could  be  no  intent  to  defraud.  The  contrary  was  held 
in  that  case. 

[3]  Under  the  second  point  made,  the  evidence  is  pointed 
to  which  shows  that  at  the  time  of  making  the  delivery  of 
the  check  in  question,  defendant  did  actually  have  a  credit 
at  the  bank  of  a  sum  of  money  in  excess  of  that  called 
for  by  the  check.  However,  prior  to  the  making  of  this 
check,  the  defendant  had  delivered  to  the  bank  a  writing  in 
the  following  words:  '^This  is  to  authorize  the  American 
State  Bank  to  honor  all  checks  I  write  to  garages  for  gaso- 
line. However,  payment  is  stopped  on  all  other  checks." 
The  president  of  the  bank  testified  that  by  this  order  it  was 
understood  between  appellant  and  the  bank  that  no  checks 
drawn  by  appellant  should  be  honored  except  those  having 
the  word  **gas"  on  them.  On  cross-examination,  when  it 
was  shown  that  other  checks  had  been  cashed  without  having 
the  word  indicated  upon  them,  he  testified  that  the  bank 
did  pay  other  checks  than  those  bearing  the  prescribed 
word  where  the  appellant  personally  came  into  the  bank 
with  the  holder  of  the  check  and  requested  the  bank  to  pay. 
In  other  words,  that  the  instructions  to  the  bank  were 
partially  oral  and  partially  in  writing.  Clearly,  under  this 
state  of  facts,  the  arrangement  and  understanding  with  the 
bank  was  that  the  appellant  had  no  credit  within  the  mean- 
ing of  section  476a  of  the  Penal  Code  to  meet  a  check  drawn 
as  the  one  in  question  here  was  drawn. 

As  to  other  points  argued :  [4]  We  think  the  court  prop- 
erly admitted  the  testimony  of  the  prosecutor  who  told  how» 
after  the  check  had  been  dishonored  at  the  bank,  he  accosted 
appellant  and  informed  him  of  the  situation,  and  that  ap- 
pellant laughed  and  responded.  '*Some  time  I  pay  him." 
This  testimony  was  entitled  to  be  considered  by  the  jury  as 
indicatinsT  the  guilty  knowledsre  of  appellant  and  as  aflpoct- 
ing  the  question  of  his  good  intent  in  passing  the  cheek. 
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In  the  view  we  take  of  the  case,  appellant  was  not  entitled 
to  the  instructions  oflfered  advising  the  jury  that  there  could 
be  no  conviction  unless  the  defendant,  at  the  time  of  passing 
the  check,  obtained  something  of  value  from  the  complain- 
ant. [6]  The  evident  unintentional  omission  of  the  word 
"not"  in  one  instruction  given  by  the  court,  we  think  was 
without  prejudice,  because  upon  the  whole  instruction  the 
jury  could  not  reasonably  have  hoen  misled,  and  if  they  had 
misinterpreted  the  instruction  we  cannot  conclude,  con- 
sidering the  text  thereof,  how  it  might  have  operated  to 
prejudice  the  case  of  appellant.  The  court  omitted  the  word 
**not'*  which  we  show  in  parenthesis  in  the  instruction 
which  we  quote:  "It  is  (not)  for  you  to  consider  the 
penalty  prescribed  for  the  punishment  of  the  offense  and 
if  you  are  aware  of  the  pentdty  prescribed  by  law  it  is  your 
duty  to  disregard  that  knowledge.  In  other  words,  your 
sole  duty  is  to  decide  whether  defendant  is  guilty  or  not 
guilty  of  what  he  is  charged  with.  The  question  of  punish- 
ment is  left  wholly  to  the  court  except  as  the  law  circum- 
scribes its  power." 

We  find  no  errors  in  this  record  which  would  justify  an 
order  of  reversal. 

The  judgment  appealed  from  is  afilrmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.   No.    2951.    Second   Appellate   District,   Division   One. — ^Jane   6, 

1919.] 

GERMAIN  SEED  AND  PLANT  COMPANY  (a  Corpora- 
tion), Respondent,  v.  JUSTICE'S  COURT  OP  NUM- 
BER  TWO  TOWNSHIP,  MERCED  COUNTY,  et  al., 
Appellants. 

[1]  Jurisdiction  —  iNsurriCTENT  Service  gf  Summons  —  Appeal. — 
Where  the  service  of  summons  is  insufficient  to  vest  a  justice's 
court  with  jurisdiction,  but  the  defendant's  motion  to  quash  the 
service  of  summons  is  denied,  the  right  of  appeal  from  an  ad- 
verse judgment  thereafter  rendered  affords  a  plain,  speedy  and 
adequate  remedy,  by  means  whereof  it  may  have  the  erroneous 
ruling  of  the  justiee  reviewed. 
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[2]  Id. — Want  of  Jurisdiction — Prohibition. — Mere  want  of  juris- 
diction will  not  justify  the  issuance  of  a  writ  of  prohibition,  as 
the  defendant  has  a  plain,  speedj  and  adequate  remedy  in  the 
ordinary  course  of  the  law. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  writ  of  prohibition.  Grant 
Jackson,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Croop  &  Croop  for  Appellants. 

Earl  E.  Sidebottom  for  Respondent. 

SHAW,  J. — As  disclosed  by  the  record  herein,  one  T.  A. 
Griffin  instituted  a  suit  in  the  justice's  court  of  number  two 
township,  Merced  County,  against  the  plaintiff  herein,  which 
is  a  corporation  having  its  principal  place  of  business  in 
the  city  of  Los  Angeles,  to  recover  on  an  account  for  goods 
and  merchandise  sold  and  delivered  in  the  city  of  Merced, 
county  of  Merced,  to  plaintiff  at  its  special  instance  and 
request.  The  summons  issued  in  said  action  so  brought 
in  the  justice's  court  was  served  upon  defendant  in  the 
county  of  Los  Angeles.  Thereupon  Germain  Seed  and  Plant 
Company,  defendant  in  said  action,  appeared  specially  in 
said  justice's  court  and  moved  to  quash  the  service  of  the 
summons  upon  the  ground  that  no  facts  were  made  to  ap- 
pear which,  under  the  provisions  of  section  848  of  the  Code 
of  Civil  Procedure,  warranted  the  service  of  said  summons 
in  a  county  outside  of  that  in  which  the  action  was  brought. 
This  motion  was  denied  by  the  justice's  court.  Thereupon 
petitioner  brought  this  proceeding  in  the  superior  court  of 
Los  Angeles  County  for  the  purpose  of  securing  the  issu- 
ance of  a  writ  of  prohibition,  commanding  said  justice's 
court  and  Frank  A.  Farrar,  as  justice  thereof,  to  desist 
from  proceeding  with  the  trial  of  said  action  so  pending 
in  said  court.  Respondent  interposed  a  general  demurrer  to 
the  petition,  which  was  overruled,  and  the  writ  of  prohibi- 


2.  "Want  of  jurisdiction  as  ground  for  issuance  of  writ  of  prohibi- 
tion, note.  111  Am.  St.  Rep.  944. 

2.  Grounds  for  refusing  writ  of  prohibition,  note,  111  Am.  St.  Sep. 

964. 
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tion  prayed  for  granted.  Defendants  appeal  from  the  order 
80  made. 

[1]  The  identical  question  presented  has  been  before  the 
courts  in  a  number  of  cases,  among  which  are  Burge  v. 
Justice's  Court,  11  Cal.  App.  213,  [104  Pac.  581] ,  Simpson 
V.  Police  Court,  160  Cal.  530,  [117  Pac.  553],  and  Ham- 
berger  v.  Police  Court,  12  Cal.  App.  153,  [106  Pac.  894, 
107  Pac.  614],  in  all  of  which  it  was  held  that,  conceding 
the  service  of  summons  insufficient  to  vest  the  inferior  court 
with  jurisdiction,  the  defendant's  remedy  for  threatened 
adverse  action  was  an  appeal  to  the  superior  court.  [2] 
Mere  want  of  jurisdiction  will  not  justify  the  issuance  of  a 
writ  of  prohibition.  It  must  be  made  to  appear  that  the 
applicant  therefor  has  no  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law.  (Code  Civ.  Proc, 
sec.  1103.)  Upon  the  authority  of  what  is  said  in  the  cases 
cited,  we  are  constrained  to  hole!  that  the  defendant's  right 
of  appeal  upon  questions  of  b<^th  law  and  fact  from  an 
adverse  judgment  rendered  affords  a  plain,  speedy,  and  ade- 
quate remedy,  by  means  whereof  it  may  have  the  alleged 
erroneous  ruling  of  the  justice  reviewed. 

The  order  of  the  superior  court  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  4,  1919,  on  the  authority 
of  Simpson  v.  Police  Court,  160  Cal.  530,  [117  Pac.  553]. 

All  the  Justices  concurred  except  Angellotti,  C.  J.,  and 
Olney,  J. 
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[Civ.    No.    2648.     Second   Appellate    District,    Division    One. — June    6, 

1919.] 

CARRIE  A.  DEURESS  MEEKER,  Appellant,  v.  WILBUR 
S.  SPENCER,  Administrator,  etc.,  et  al..  Respondents. 

[1]  Deeds — Valid  Deuveey — Intent — Question  of  Fact. — In  order 
to  constitute  a  valid  delivery  of  a  deed  it  ia  essential  that  the 
grantor  have  intended  to  finally  part  with  the  title,  and  this  is  a 
question  of  fact  to  be  determined  from  all  the  evidence  and 
circumstances  of  the  transaction,  together  with  reasonable  infer- 
ence which  the  court  is  entitled  to  deduce  therefrom. 

[2]  Id. — Case  at  Bab — Acts  op  Geantob  and  Geantee — Intent  of 
Grantor. — In  this  action  by  a  widow  against  the  heirs  of  her 
deceased  husband  and  the  administrator  of  his  estate  to  quiet 
title  to  certain  real  property  standing  of  record  in  the  name 
of  the  deceased,  what  transpired  at  the  time  the  deed  under  which 
the  plaintiff  claimed  title  was  executed  by  her  husband  before 
the  notary  public  and  by  the  latter,  without  any  express  authority 
eo  to  do  from  the  grantor,  but  of  his  own  volition,  handed  it  to 
plaintiff,  coupled  with  the  acts  of  plaintiff  in  regard  to  the  prop- 
erty while  she  was  the  administratrix  of  the  estate  of  the  de- 
ceased, which  acts  were  wholly  inconsistent  with  her  subsequent 
claim  of  ownership  of  the  property,  fully  supports. the  theory  that 
the  deed  in  question  was  not  intended  as  a  present  transfer  of 
title,  but  rather  in  the  nature  of  testamentary  disposition  of  the 
property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.     C.  N.  Andrews,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Andrews  &  Wright  for  Appellant. 

Luce  &  Luce  for  Respondents. 

SHAW,  J. — Action  to  quiet  title.  The  complaint,  in  the 
usual  form  in  such  cases  and  filed  on  March  31,  1915, 
alleged  that  plaintiff  is  now,  and  for  a  long  time  has  been, 
the  owner  of  Lot  **Q,'*  Block  40,  Horton's  Addition  to  the 
city  of  San  Diego,  as  to  which  defendants,  though  having 

1.  Delivery  of  deed  as  question  of  law  or  fact,  note,  Ann.  Oaft. 
1914D,  108. 
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no  title  or  estate  therein,  wrongfully  and  without  right  claim 
an  interest;  followed  by  the  usual  prayer  that  defendants 
be  required  to  set  forth  the  nature  of  their  claims,  and  that 
it  be  decreed  that  they  have  no  title  or  claim  to  the  lot. 
The  answer,  in  addition  to  denials  of  plaintiff's  allegations, 
alleged  that  William  A.  Deuress,  deceased,  was  at  the  time 
of  his  death  in  possession  and  the  owner  of  the  premises 
described  in  the  complaint,  and  that  his  legal  heirs,  one  of 
whom  was  defendant  Taylor,  were  the  owners  thereof,  sub- 
ject to  the  rights  of  Wilbur  S.  Spencer,  as  adminst  ator 
of  the  estate,  and  entitled  to  possession  thereof;  followed 
by  a  prayer  for  a  decree  in  their  favor. 

The  court  found:  First,  that  plaintiff  was  not  then,  nor 
at  the  commencement  of  the  suit,  owner  of  or  entitled  to  the 
property.  Second,  that  the  claim  of  defendants  Wilbur  S. 
Spencer  as  administrator,  and  Katherine  Taylor  as  heir  of 
William  A.  Deuress,  deceased,  is  not  without  right,  but 
that  said  defendants  have  right,  title,  and  interest  in  said 
land  and  every  part  thereof.  Third,  that  the  legal  heirs  of 
William  A.  Deuress,  deceased,  are  the  owners  of  the  prem- 
ises, subject  to  the  administration  of  said  estate  by  said 
defendant  Wilbur  S.  Spencer,  as  administrator  thereof;  fol- 
lowed by  a  conclusion  of  law  in  favor  of  said  defendants, 
upon  which  judgment  was  entered  in  accordance  therewith. 

Plaintiff,  claiming  that  the  evidence  is  insufficient  to  sup- 
port these  findings,  has  appealed  from  the  judgment. 

Plaintiff  at  the  trial  founded  her  claim  of  title  to  the 
property  upon  a  deed  to  her  made  by  William  A.  Deuress 
on  the  eighth  day  of  May,  1897,  which  she  says  her  deceased 
husband,  at  the  date  of  its  execution,  delivered  to  her. 
That  the  deed  was  signed  and  acknowledged  by  the  husband, 
admits  of  no  controversy.  The  facts  and  circumstances 
touching  the  delivery  of  the  deed  are  that  on  the  day  men- 
tioned plaintiff  and  her  then  husband  went  to  the  ofiSce 
of  a  notary  public,  before  whom  three  deeds  were  signed 
and  acknowledged,  one  of  which  was  a  deed,  signed  by  both 
parties,  which  purported  to  convey  the  real  estate  therein 
described  to  the  defendant  Katherine  Taylor,  stepdaughter 
of  plaintiff;  another  was  a  deed  by  plaintiff  purporting  to 
convey  certain  property  standing  of  record  in  her  name  to 
her  husband  William  A.  Deuress;  and  the  other  was  a  deed 
from   plaintiff's   husband   to    herself   purporting   to    convey 
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the  property  involved  in  this  controversy  and  as  to  which 
the  notary  testified  that,  after  it  was  executed,  he,  without 
any  express  authority  so  to  do  from  the  grantor,  but  of  his 
own  volition,  handed  it  to  plaintiff,  saying:  *VHere,  ^Irs. 
Deuress,  I  deliver  to  you  the  deed  to  this  property,  and  she 
took  it/'  Mr.  Deuress  picked  up  the  other  deeds  and  he 
and  his  wife  went  away.  Plaintiff  says  they  took  the  deeds 
to  their  home,  where  all  three  of  them  were  together  placed 
in  a  trunk  which  the  husband  and  wife  used  in  common. 
At  the  trial,  occurring  some  eighteen  years  later,  she  tes- 
tified that,  while  she  thought  she  had  seen  the  deed  after 
it  was  placed  in  the  trunk,  she  was  not  certain.  At  all 
events,  after  a  diligent  search  therefor  she  was  unable  to 
find  it.  She  did  not  record  it  for  the  reason  that  her  hus- 
band wished  to  sell  the  property.  The  deed  made  to  Mrs. 
Taylor  was,  a  few  weeks  after  its  execution,  taken  from  the 
trunk  by  Mr.  Deuress  and  destroyed.  Although  she  found 
the  deed  made  by  her  to  the  husband,  she  did  not  inventory 
the  property  which  it  purported  to  convey  as  that  of  the 
estate,  but,  after  the  decease  of  her  husband,  she  sold  and 
conveyed  it  as  her  own  property,  which  fact  appeared  of 
record.  Her  reason  for  making  the  deed  to  him  was  that 
she  wanted  him  to  have  the  property  in  case  of  her  death, 
but  as  to  the  property  in  dispute,  deed  to  which  she  claims 
was  delivered  to  her,  the  reason  for  so  doing  was  the  desire 
of  the  husband  to  secure  payment  of  money  which  she  had 
loaned  to  him.  Other  evidence  in  favor  of  plaintiff  was  the 
testimony  of  a  witness  to  the  effect  that  Mr.  Deuress  had 
pointed  out  this  lot  to  him,  saying,  *'that  was  one  of  his 
lots,"  but  that  he  had  given  his  wife  a  deed  to  it. 

[1]  The  one  essential  to  a  valid  delivery  of  the  deed 
in  question  is  that  the  grantor  should  have  intended  to 
finally  part  with  the  title  {Rice  v.  Carey,  170  Cal.  748,  [151 
Pac.  135] ;  Williams  v.  Kidd,  170  Cal.  631,  [Ann.  Cas.  1916E, 
703,  151  Pac.  1]) ;  and  this  is  a  question  of  fact  to  be  de- 
termined from  all  the  evidence  and  circumstances  of  the 
transaction,  together  with  reasonable  inference  which  the 
court  is  entitled  to  deduce  therefrom.  [2]  In  the  instant 
case,  while  the  evidence  is  not  only  meager  and  unsatis- 
factory in  support  of  plaintiff's  contention,  it  appears  that 
tlie  only  act  upon  which  delivery  of  the  deed  is  based  is 
that  of   the  notary   who,   ol"   iiis  own   motion  and  without 
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authority  so  to  do,  handed  the  deed  to  plaintiff.  Concedino^ 
the  act  done  with  the  husband's  assent,  a  like  delivery  of 
the  deed  executed  by  plaintiff  was  made  to  the  husband 
and  this,  as  shown  by  her  own  testimony  and  act  in  there- 
after selling  the  property,  was  not  intended  as  a  transfer 
of  the  title  which  the  deed  purported  to  convey.  The  ex- 
change of  deeds  so  made  constituted  one  transaction,  and  it 
is  a  fair  inference  from  the  circumstances  shown  that  the 
purpose  of  the  husband  in  executing  the  deed  to  his  wife 
was  identically  the  same  as  that  had  by  the  wife  in  execut- 
ing a  deed  to  him  of  her  property,  namely,  that,  retaining 
control  over  the  instrument  during  his  life,  it  should,  if 
not  destroyed,  become  operative  in  event  of  his  death. 

At  the  trial  it  further  appeared  that  plaintiff  was  the 
widow  of  William  A.  Deuress,  deceased,  who  died  on  the 
day  of ,  1912,  at  which  time  the  property  in  ques- 
tion stood  of  record  in  his  name;  that  on  October  11,  1912, 
she  was  appointed  administratrix  of  his  estate  by  the  su- 
perior court  of  San  Diego  County,  and  as  such  adminis- 
tratrix, she,  on  March  7,  1913,  filed  an  inventory,  duly 
verified  by  her,  wherein  she  described,  among  other  prop- 
erty of  the  estate,  the  lot  in  question,  which  was  appraised 
at  the  sum  of  forty  thousand  dollars.  On  September  2, 
1913,  she,  as  widow  of  said  deceased,  filed  a  petition  alleging 
the  total  estate  of  deceased,  which  included  the  lot  in  ques- 
tion, was  of  the  value  of  $65,237,  and  asking  for  an  allow- 
ance of  $250  per  month  to  be  made  to  her  as  widow  of  said 
deceased,  which  allowance  was  duly  made.  There  was  also 
filed  by  her  a  petition  for  an  order  of  sale  of  said  property 
for  the  purposes  of  paying  the  expenses  of  administration  and 
the  widow's  allowance,  which  not  being  made,  the  court,  upon 
her  application,  authorized  her  to  negotiate  a  mortgage  upon 
the  property  in  the  sum  of  ten  thousand  dollars  for  said 
purpose.  Her  first  annual  account,  duly  verified,  was  filed 
March  30,  1914,  which  included  rents  received  from  said 
property  by  her  as  such  administratrix,  and  the  payment  to 
her  of  said  widow's  allowance  from  June  15,  1912,  to  M'arch 
15,  1914,  amounting  to  $5,250,  which  account  was  duly 
allowed  by  the  court.  On  July  10,  1914,  she  filed  a  final 
account  and  petition  for  distribution  and  dischai^e,  which 
exhibited  the  fact  that  she  had  borrowed  ten  thousand  dol- 
lars secured  by  mortgage  upon  the  property,  as  per  order  of 
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the  oourty  and  had  paid  balance  due  on  account  of  widow's 
allowance  and  other  expenses  of  $6,432.12,  and  showing  that 
a  further  amount  was  due  to  her  as  the  widow  of  deceased, 
from  March  15,  1914,  to  July  15,  1914,  in  the  sum  of  one 
thousand  dollars.  And  also  by  said  petition  showing  that 
all  of  the  property,  including  the  lot  in  questi  n,  was  com- 
munity estate  of  herself  and  said  deceased,  and  asking  that 
the  same  be  distributed  to  herself  as  widow,  and  defendant 
Katherine  Taylor,  as  sole  heirs  of  deceased.  On  August  3, 
1914,  prior  to  the  court  acting  upon  her  petition  for  settle- 
ment of  her  final  account  and  distribution  of  said  estate  as 
therein  asked,  she  tendered  her  resignation  as  administratrix 
of  the  estate,  upon  acceptance  of  which  and  the  appoint- 
ment of  Wilbur  S.  Spencer  as  administrator  thereof,  she  in- 
stituted this  action.  As  thus  shown,  her  acts  in  regard  to 
the  property  are  wholly  inconsistent  with  the  claim  asserted, 
but  fully  support  the  theory  that  the  deed  under  considera- 
tion, like  the  one  by  her  executed  to  the  husband,  was  not 
intended  as  a  present  transfer  of  title,  but  rather  in  the 
nature  of  testamentary  disposition  of  the  property. 

Under  our  view  that  the  evidence  supports  the  findings 
complained  of,  we  deem  it  unnecessary  to  discuss  the  question 
of  estoppel  based  upon  the  fact  that  she,  upon  representa- 
tion that  this  property  in  value  constituting  nearly  two- 
thirds  of  the  estate,  obtained  six  thousand  five  hundred 
dollars  as  widow's  allowance,  together  with  fees  for  admin- 
istering thereon. 

The   judgment   is   affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 
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[GiT.   No.   2644.    Second   Appellate   District,    Diviiion   One.— June    6, 

1919.] 

BARBARA   N.    SHEA,    Respondent,   v.   A.    W.   BRODB, 

Appellant. 

[1]  Municipal  Cobporations — Acquiring  of  Propebtt  fob  Parks 
AND  Playgrounds — Delinquent  Assessments — Sale — Service  of 
Notice  to  Redeem — Sufficienot  of  Affidavit. — In  this  action 
by  the  record  owner  of  a  certain  lot  to  quiet  title  against  one 
assertingr  title  to  the  property  under  and  by  virtue  of  a  deed  made 
and  delivered  to  him  by  the  board  of  public  works  of  the  city  of 
Ii08  Angeles,  in  pursuance  of  proceedings  had  and  taken  under 
the  provisions  of  the  Park  and  Playground  Act  (Stats.  1909, 
p.  1066),  to  condemn  certain  property,  the  assessment  for  the  cost  of 
acquiring  which  was  levied  upon  lots  and  parcels  of  land  which 
included  that  in  controversy,  the  affidavit  of  service  of  notice  to 
redeem,  in  which  was  set  forth  the  acts  of  the  defendant  in  his 
efforts  to  discover  the  whereabouts  of  the  owner  of  the  property, 
was  sufficient  to  show  due  diligence  on  the  part  of  the  defendant 
in  his  effort  to  ascertain  the  whereabouts  of  plaintiff  and  serve 
npon  her  the  notice  to  redeem  required  by  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Sidney  N.  Reeve,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  H.  Moore  for  Appellant. 

Conner,  Heath  &  Maxwell  for  Respondent. 

SHAW,  J. — ^Action  to  quiet  title.  Judgment  for  plaintiff. 
Defendant  appeals. 

Plaintiff  was  the  record  owner  of  the  lot  in  question.  De- 
fendant asserted  title  to  the  property  under  and  by  virtue 
of  a  deed  made  and  delivered  to  him  by  the  board  of  public 
works  of  the  city  of  Los  Angeles,  in  pursuance  of  proceed- 
ings had  and  taken  under  the  provisions  of  the  Park  and 
Playground  Act  (Stats.  1909,  p.  1066),  to  condemn  certain 
property  known  as  Exposition  Park,  the  assessment  for  the 
cast  of  acquiring  which  was  levied  upon  lots  and  parcels  of 
land  which  included  that  in  controversy. 
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The  legality  and  correctness  of  the  proceedings  had  and 
taken  prior  to  the  time  when  the  assessments  made  became 
delinquent  are  unquestioned.  Plaintiff,  respondent  here, 
challenges  the  validity  of  the  proceedings  upon  five  grounds. 
She  claims,  first,  that  the  signing  of  the  certificate  of  delin- 
quency by  R.  I.  FoUmer,  assistant  clerk,  was  irregular  and 
insufiScient  to  constitute  a  compliance  with  the  provisions  of 
section  18  of  the  act.  Second,  that  the  certificate  of  sale 
was  not  executed  in  duplicate  because,  while  conceding  that 
one  copy  thereof  was  properly  signed  by  the  president  of 
the  board  of  public  works,  the  signature  to  the  other  copy 
was  a  facsimile  stamp  signature  of  the  same  ofScer,  affixed 
at  his  request  by  the  clerk.  Third,  that  the  signature, 
''Board  of  Public  Works  of  the  City  of  Los  Angeles,  by 
Lorin  A.  Handley,  President,"  affixed  to  the  deed,  was 
unauthorized  and  insufficient  to  constitute  an  execution  of 
the  deed.  Fourth,  that  the  notice  to  redeem  is  invalid  in 
that,  after  the  statement  of  the  amount  due  for  redemption, 
it  contained  the  following  words  inserted  in  parentheses: 
"and  three  dollars  for  serving  of  this  notice  and  making 
affidavit  thereto,  as  allowed  by  law.'* 

In  the  case  of  O'NeU  v.  Erode,  40  Cal.  App.  371,  [181 
Pac.  91],  all  of  these  questions  were  presented  to  this  court 
upon  an  appeal  which  involved  the  same  proceedings  and 
assessment,  and  decided  adversely  to  the  contention  of 
respondent.  It  is  unnecessary  to  repeat  what  was  there 
said;  suffice  it  to  say  that  the  members  of  this  court  adhere 
to  the  conclusions  reached  therein  in  disposing  of  the  same 
questions  now  raised  on  this  appeal. 

[1]  The  other  point  made  in  this  case  and  not  involved  in 
the  O'Neil  case  is  that  the  affidavit  of  service  of  notice 
to  redeem  is  insufficient,  for  the  reason  that  it  fails  to  show 
an  exercise  of  due  diligence  on  the  part  of  defendant  in 
serving  the  notice,  as  required  by  section  24  of  the  a(*t. 
It  appears  from  the  affidavit  that,  the  property  bcinj;  vacant 
and  unoccupied,  affiant  posted  a  sufficient  notice  thereon  in 
a  conspicuous  place,  tacked  upon  a  board  and  nailed  to  an 
upright  stake  driven  into  the  ground;  that  the  assessment 
showed  the  name  of  the  owner  of  the  property  to  be 
Cornelius  Shea;  that  after  making  inquiry  in  the  immediate 
vicinity  of  said  property  in  an  effort  to  locate  Cornelius 
Shea  and  obtaining  no  information  as  to  him  or  his  where- 
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abouts,  he  searched  the  city  directory  of  Los  Angeles  and 
the  directories  of  the  two  telephone  companies  without  find- 
ing his  name  therein;  that  thereupon  he,  for  a  remuneration 
paid,  sought  the  assistance  of  a  company  known  as  the  Los 
Angeles  Map  and  Address  Company,  which  claimed  to 
possess  knowledge  of  the  names  and  addresses  of  people 
owning  lots  and  lands  in  the  city  of  Los  Angeles,  and  from 
said  company  learned  that  Barbara  N.  Shea,  plaintiff  herein, 
was  the  then  owner  of  the  property,  and  that  a  letter  ad- 
dressed to  her,  care  Spokane  Title  Company,  Spokane, 
Washington,  should  reach  her;  that  thereupon  defendant 
mailed  said  notice  to  redeem  to  the  address  so  given  him, 
which  letter  was  returned  by  the  postoffice  department;  and 
that  affiant  does  not  know  of  any  method  or  way  to  induce 
the  owner  of  said  property  to  redeem  the  same;  followed  by 
a  statement  that  prior  to  the  posting  of  notice  upon  said 
property  he  had  exercised  due  diligence  to  find  the  owner 
thereof.  In  support  of  her  contention  that  this  affidavit 
fails  to  show  an  exercise  of  due  diligence,  respondent  cites 
Hennessy  v.  Hall,  14  Cal.  App.  759,  [113  Pac.  350],  where- 
in the  affidavit  was  held  insufficient  by  reason  of  the  fact 
that  no  acts  performed  by  the  affiant  in  his  efforts  to  dis- 
cover the  whereabouts  of  the  party,  were  shown,  the  aver- 
ment being  merely  that  he  had  used  due  diligence.  This 
was  held  insufficient;  but  it  is  not  authority  for  the  con- 
tention here  made,  since  the  acts  done  by  affiant  are  set 
forth  in  the  affidavit.  In  our  opinion,  the  averments  are 
sufficient  under  the  circumstances  to  show  due  diligence  on 
the  part  of  defendant  in  his  effort  to  ascertain  the  where- 
abouts of  plaintiff  and  serve  upon  her  the  notice  to  redeem 
required  by  the  statute. 

Upon  the  authority  of  what  is  said  in  O'Neil  v.  Erode, 
supra,  and  our  conclusion  as  to  the  sufficiency  of  the  affi- 
davit, the  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred^ 
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[Crim.    No.    848.    First    Appellate    Districti    Division    One. — June    7, 

1919.] 

THE  PEOPLE,  Respondent,  v.  MIKE  FUNTAS,  Appellant. 

[1]  Criminal  Law — Infamous  Crime  Against  Nature — Verdict — 
Evidence. — In  this  prosecution  for  the  commission  of  the  infamous 
crime  against  nature,  the  evidence  was  sufficient  to  justify  the 
verdict  of  the  jury. 

[2]  Id. — Testimony  of  Accomplice — Instructions — Error  not  Pre- 
judicial.— While  it  was  error  in  such  prosecution  for  the  court 
to  refuse  to  instruct  the  jury  that  the  testimony  of  an  accomplice 
is  to  be  viewed  with  distrust,  such  error  was  not  prejudicial  where 
the  jury  was  instructed  that  they  could  not  convict  the  defendant 
upon  the  uncorroborated  testimony  of  an  accomplice,  and  tho  evi- 
dence of  the  defendant's  guilt  was  quite  convincing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.  W.  M.  Conley,  Judge  Presiding.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  M.  Carr  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

KERRIGAN,  J. — Defendant  was  convicted  of  the  in- 
famous crime  against  nature  and  prosecutes  this  appeal 
from  the  judgment.  He  relies  upon  two  points  for  reversal, 
viz.:  (1)  That  the  evidence  is  insufficient  to  support  the 
verdict,  and  (2)  that  the  court  erred  in  failing  to  instruct 
the  jury  that  the  testimony  of  an  accomplice  is  to  be  viewed 
with  distrust. 

[1]  The  evidence  in  the  case  is  of  a  sordid  character, 
and  it  is  not  necessary  to  refer  to  it  in  any  great  detail. 
The  testimony  of  the  accomplice  in  the  offense,  a  boy  four- 
teen years  of  age,  shows  when  and  where  the  defendant  and 
himself  met,  the  method  adopted  by  the  defendant  for  in- 
ducing him  to  visit  defendant's  room,  all  that  was  done 
there  on  the  occasion  of  two  of  such  visits,  which  compre- 
hended the  act  upon  which  the  charge  was  based.    Notwith- 
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standing  the  criticism  of  appellant's  counsel,  this  testimony 
appears  to  be  full,  straightforward,  and  free  from  material 
discrepancies.  Mrs.  Bessie  Preston,  who  conducted  the  lodg- 
ing-house where  the  defendant  roomed,  testified  that  several 
visits  made  by  defendant  to  the  room  of  her  own  son 
aroused  her  suspicion  as  to  defendant's  conduct  with  Prank 
Lynch,  the  accomplice  above  mentioned.  She  accordingly 
caused  to  be  bored  two  auger-holes  in  a  wall  of  defendant's 
room.  On  the  evening  of  November  22,  1918,  when  the  act 
charged  is  alleged  to  have  been  committed,  she  met  the 
defendant  on  his  way  to  his  room  where,  as  she  knew,  the 
boy  was  waiting  for  him,  and  invited  him  to  join  a  game  of 
cards  with  her  and  others.  On  the  plea  that  he  was  tired 
he  declined  to  do  so.  This  refusal  heightened  her  suspicions, 
and  while  the  defendant  proceeded  to  his  room,  she  left  the 
house  and  secured  the  co-operation  of  a  policeman.  She 
stationed  him  at  the  door  of  the  defendant's  room,  and  herself 
repaired  to  the  auger-holes,  and  through  them  witnessed  the 
act  which  led  to  the  arrest  of  and  charge  against  the  de- 
fendant. The  bedroom  door  was  locked,  but  the  officer 
testified  to  hearing  the  shuffling  of  feet,  and  conversation 
between  the  two  occupants  of  the  room  conducted  in  a  low 
tone  of  voice.  The  door  then  being  unlocked  the  officer  en- 
tered, and  found  the  boy  dressed  and  the  defendant  undressed. 
The  officer  insisted  upon  learning  what  had  just  occurred 
between  the  pair,  and  the  boy  finally  confessed  to  the  con- 
duct described  later  by  Mrs.  Preston  when  a  witness  at  the 
trial.  The  defendant  denied  the  truth  of  the  boy's  account, 
and  claimed  that  L3rnch  was  present  in  his  room  solely  for 
the  purpose  of  assisting  defendant  in  his  study  of  the  Eng- 
lish language,  but  nevertheless  attempted  to  bribe  the  arrest- 
ing officer  while  being  conducted  to  the  jail.  This  was 
testified  to  by  both  the  officer  and  the  accomplice.  The  de- 
fendant did  not  take  the  witness-stand  in  his  own  behalf. 
We  are  clearly  of  opinion  that  there  is  no  merit  in  de- 
fendant's first  point,  for  the  evidence  abundantly  supports 
the  verdict  of  the  jury. 

[2]  The  second  point,  however,  is  more  serious,  for  the 
court  should  have  instructed  the  jury  as  requested  by  the 
defendant,  to  the  efl:ect  that  the  testimony  of  an  accomplice 
is  to  be  viewed  with  distrust.  The  defendant  was  entitled 
to  have  this  instruction  given   (Code  Civ.  Proc,  sec.  2061; 
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People  V.  Bonney,  98  Cal.  278,  [33  Pac.  98];  People  v. 
Sternberg,  111  Cal.  11,  [43  Pac.  201]) ;  go  that  the  question 
we  are  confronted  with  is  whether  the  refusal  of  the  court 
to  so  instruct  the  jury  was  under  the  circumstances  of  the 
case  so  prejudicial  to  the  defendant  as  to  require  a  reversal 
of  the  judgment.  A  consideration  of  the  entire  record  satis- 
fies us  that  this  question  should  be  answered  in  the  negative. 
An  accomplice  ordinarily  testifies  with  a  view  to  protecting 
himself  from  prosecution,  or  to  concealing  his  own  guilty 
conduct,  or  in  the  hope  of  earning  a  reward  or  gaining  a 
pardon.  Such  testimony  is  tainted.  But  the  jury,  being 
presumably  men  of  ordinary  understanding,  know  this; 
and  the  court  having  to  some  extent  discredited  such  testi- 
mony by  instructing  the  jury,  as  required  by  law,  that  they 
could  not  convict  the  defendant  upon  the  uncorroborated 
testimony  of  an  accomplice,  they  would  in  following  such 
instiuction  closely  scrutinize  the  testimony  referred  to, 
and  naturally  and  necessarily  view  it  with  distrust.  More- 
over, the  evidence  is  quite  convincing  of  the  defendant's 
guilt.  There  is  no  claim  by  the  defendant  that  the  wit- 
nesses introduced  by  the  prosecution  bore  him  any  personal 
ill-will,  or  that  his  prosecution  was  inspired  by  hostile 
motives.  The  testimony  of  these  witnesses  was  not  con- 
tradicted or  even  discredited,  if  we  except  that  of  the  ac- 
complice, which  was  subject  to  its  inherent  infirmity.  The 
evidence  thus  adduced  convincingly  established  the  defend- 
ant's guilt;  hence  the  verdict  of  the  jury  may  not  be  dis- 
turbed. 

The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 
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[Civ.   No.   2915.    Second    Appellate   District,   Division   Two. — June    7, 

1919.] 

SARAH  A.   ROBERTS,  Appellant,  v.   A.   Q.  ALLEN,   as 

Administrator,   etc.,    Respondent. 

[1]  Trusts  —  Quieting  Title  —  Burden  op  Proop.  —  In  an  action 
against  the  administrator  of  the  estate  of  the  husband  of  the 
plaintiff  to  declare  a  trust  in  certain  real  property  claimed  to  have 
been  purcliased  bj  the  husband  with  plaintiff's  separate  moneys 
and  the  title  taken  in  the  husband's  own  name,  and  to  quiet 
title  to  the  property,  the  plaintiff  must  establish  her  position,  if  at 
all,  upon  the  strength  of  her  own  case  rather  than  the  weakness  of 
the  defense. 

[2]  Id. — Insufficiency  op  Evidence. — In  this  action  to  declare  n  trust 
in  certain  real  property  claimed  to  have  been  purchased  with 
the  separate  moneys  of  the  plaintiff,  and  to  quiet  her  title  to  the 
property,  the  plaintiff  failed  to  trace  any  specific  sum  of  money 
from  her  separate  estate  into  the  property  in  question. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles   County.    Fred    H.   Taft,   Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

WUliam  A.  Spill  for  Appellant. 

Hugh  E.  Macbeth  for  Respondent 

THOMAS,  J. — This  is  an  action  to  declare  a  trust  and 
quiet  title.  Plaintiff  claims  that  by  her  own  labors,  before 
she  married  defendant's  intestate,  she  had  saved  and  accu- 
mulated money  which  she  invested  in  Arkansas  real  estate, 
all  of  which,  under  the  laws  of  that  state,  was  her  sole  and 
separate  property;  that  after  her  marriage,  and  both  before 
and  after  her  coming  to  this  state,  she  had  rented  said 
property,  the  rentals,  after  coming  to  this  state,  being  sent 
to  her  husband,  defendant's  intestate,  who,  because  of  the 
illiteracy  of  plaintiff — she  being  unable  to  read  or  write — 
conducted  all  of  her  business;  and  that  these  rents  were 
accordingly  collected,  ** cashed  and  banked*'  by  him.     Ac- 

1.  Resulting  trust  as  arising  from  purchase  by  husband  in  his  own 
name  with  wife's  money^  note^  Ann.  Cas.  1915D^  625. 
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cording  to  the  allegations  of  the  complaint,  these  moneys 
were  ''banked  in  his  own  name,  but  all  for  the  use  and  bene- 
fit  of  the  plaintiff,  who  at  all  times  was  the  real  and  true 
owner  of  said  rentals."  It  is  then  alleged  *'that  about  two 
years  after  plaintiff  and  defendant's  intestate  came  to  Cali- 
fornia to  live,  as  aforesaid,  to  wit,  in  the  year  1903,  de- 
fendant's intestate  used  part  of  the  money  accumulated 
from  the  rentals  received  from  plaintiff's  property  in 
Arkansas  for  purchasing  **  property  described  in  the  city  of 
Pasadena,"  and  "unbeknown  to  the  plaintiff,  and  contrary 
to  the  belief  and  desires  of  plaintiff,  caused  the  title  to  said 
property  to  be  issued  in  his  own  name,  and  that  he,  the 
said  James  A.  Roberts,  continued  to  hold  said  property  as 
aforesaid  up  to  the  time  of  his  decease";  and  that  the  de- 
fendant administrator  claims  said  property  on  behalf  of 
the  estate  of  said  deceased.  Plaintiff  further  alleges  that 
because  of  her  illiteracy  she  knew  nothing  of  the  fact  that 
her  husband  had  taken  title  **to  the  aforesaid  real  property 
in  Pasadena,  purchased  as  aforesaid,  in  his  own  name,  but 
verily  believed  that  the  said  title  had  been  made  in  her 
name." 

In  view  of  these  facts,  and  the  condition  of  the  record 
here,  we  think  it  unnecessaiy  to  refer  to  the  answer  of  de- 
fendant or  to  the  findings  of  the  court.  So  far  as  the  evi- 
dence on  behalf  of  defendant  is  concerned,  almost,  if  not 
quite  all,  was  in  an  attempt  to  establish  the  heirship  of 
W.  H.  Roberts — an  intervener  herein — a  matter  not  in  issue 
here,  hence  immaterial.  [1]  The  plaintiff,  however,  must 
establish  her  position,  if  at  all,  upon  the  strength  of  her 
own  case  rather  than  the  weakness  of  the  defense. 

[2]  Plaintiff  has  not  traced  any  specific  sum  of  money 
from  her  separate  estate  into  the  property  in  question. 
She  has  not  pointed  out  to  us  any  testimony  which  shows 
that  she  is  entitled  to  have  title  quieted  in  her  or  a  trust 
declared  in  her  favor.  Lest,  however,  this  possible  over- 
sight on  the  part  of  plaintiff's  counsel  might  cause  an 
injustice  to  be  done  to  plaintiff,  we  have,  notwithstanding 
the  rule  which  renders  such  labor  on  our  part  unnecessary, 
read  the  entire  record,  with  the  result  stated. 

From  the  record  it  appears  that  four  exhibits  were  intro- 
duced on  behalf  of  plaintiff.  The  evidence  of  this  fact  ap- 
pears as  follows:   Plaintiff's  Exhibit  No.  1:  Blank  sheet. 
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showing  bank  account  of  deceased;  No.  2:  Three  documents 
attached — ^a  deed,  a  contract,  and  a  check;  No.  3:  A  bunch 
of  letters;  and  No.  4:  A  deed.  We  assume  from  the  record 
before  us  that  these,  whatever  they  were,  were  actually  be- 
fore the  trial  court;  but  we  are  not  given  the  opportunity 
of  considering  them  at  all.  They  were  not  read  into  the 
record.  The  record  is  silent,  even  as  to  whether  they  were 
considered  read.  They  have  not  been  copied  into  the  record 
in  any  way.  They,  or  copies  thereof,  are  not  attached  to 
the  pleadings  or  to  the  transcript.  Because  of  these  facts, 
we  might  have  invoked  the  rule  enunciated  in  Welk  v.  Sor- 
enson^  179  Cal.  604,  [178  Pac.  498],  and  refuse  to  consider 
the  briefs;  but,  as  already  stated,  we  have  not  done  so. 

We  are,  however,  wholly  helpless  in  the  matter  to  do 
anything  except  to  afiSrm  the  judgment  of  the  trial  court, 
because,  in  the  absence  of  legal  evidence  to  the  contrary, 
we  must  presume  that  that  court  acted  regularly  and  in  the 
lawful  exercise  of  its  jurisdiction. 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


rciy.   No.   2904.    Second   Appellate  Distriet,   Dirlsion    Two. — ^June    7, 

1919.] 

DAVID  MUZIO  et  al.,  Appellants,  v.  META  J.  EBICK- 
SON,  as  E'xecutrix,   etc.,   et  al.,  Respondents. 

U]  Easements  —  Right  to  "Use  Stairway  —  Effect  of  Destruc- 
tion OF  Stairway. — A  grant  of  the  right  to  use  the  stair- 
way of  a  building  gives  no  interest  in  the  soil  which  wiU 
survive  the  destruction  of  the  building,  and  the  right  ceases  when- 
ever the  building  is  destroyed  without  the  fault  of  the  owner  of 
the  servient  tenement,  and  the  owner  of  the  right  to  use  the  stair- 
way will  not  acquire  any  right  in  any  new  building  which  may 
be  erected  in  the  place  of  the  one  destroyed. 

[2]  Id. — Insufficient  Language  to  Create  Easement. — A  provision 
in  a  deed  that  "there  shall  be  perpetually  kept  open  a  stairway 
leading  from  Monterey  Street,  at  the  southern  corner  of  the  above- 

2.  Mode  of  creation  of  easements,  note,  136  Am.  St.  Rep.  689. 
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described  lot,  over  the  lands  of  the  party  of  the  first  part  [the 
grantor];  said  stairway  to  be  kept  as  the  same  now  is  .  .  •  ;  said 
stairway  to  be  used  in  common  by  the  parties  hereto/'  is  wholly 
insufficient  to  create  an  easement  in  the  soil  over  which  such 
stairway  is  built.  An  easement  can  be  created  only  by  grant, 
either  express  or  implied  from  necessity,  estoppel,  or  long  enjoy- 
ment amounting  to  prescription  presupposing  a  grant. 

[3]  Id. — Agreement  to  Keep  Stairway  Open — Duty  to  Rebuild 
Upon  Destruction. — The  provision  in  such  deed  that  the  stairway 
"shall  be  perpetually  kept  open"  does  not  constitute  an  agreement 
by  the  grantor  to  rebuild  in  case  of  the  destruction  of  the  stair- 
way. 

L4J  Id — Pleading — Material  Issue — Judgment — Costs. — Where,  in  an 
action  to  quiet  title  to  certain  land  and  an  easement  in  the  ad- 
joining land,  the  complaint,  which  is  not  verified,  does  not  present, 
as  separate  and  distinct  issues,  the  title  to  the  property  and  the 
title  to  the  easement  in  the  adjoining  land,  the  defendants  deny 
that  plaintiffs  are  the  owners  of  the  land  with  the  easement,  and 
deny  that  they  claim  any  interest  in  the  land  with  the  easement, 
the  only  material  issue  raised  is  as  to  the  existence  of  the  alleged 
easement,  and  the  court  having  found  in  favor  of  the  defendants 
on  this  issue,  they   are  entitled  to  judgment  for  their  costs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County.    E.  P.  Unangst,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Wm.  Shipsey  for  Appellants. 

Haven   &  Atheam  and  Albert  Nelson   for  Respondents. 

PINLAYSON,  P.  J.— This  is  an  appeal  by  plaintiffs  from 
a  judgment  in  favor  of  defendants  in  an  action  to  quiet 
title  to  an  alleged  easement.  Plaintiffs  claim  that  the  ser- 
vient tenement  is  a  parcel  of  land  now  owned  by  the  es- 
tate of  Charles  Erickson,  deceased,  and  which  adjoins 
plaintiffs'  land. 

The  essential  facts,  as  shown  by  the  findings,  which  are 
not  attacked,  are  as  follows:  Nathan  and  Isaac  Goldtrcc 
were  the  owners  of  a  parcel  of  land  in  block  14  of  the  city 
of  San  Luis  Obispo  fronting  on  Monterey  Street.  On 
August  21,  1882,  the  Goldtrees,  by  grant  deed,  conveyed  to 
one  Oaks  the  westerly  part  of  this  tract,  retaining  the  east- 
erly part.    For  convenience,  the  part  so  conveyed  to  Oaks 
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will  be  designated  as  the  **Oaks  lot,"  and  the  part  retained 
by  the  Goldtrees  as  the  '*6oldtree  lot."  By  mesne  con- 
veyanoe,  plaintiffs  have  become,  and  are,  the  owners  of  the 
Oaks  lot,  and  Charles  Erickson,  since  deceased,  became  the 
owner  of  the  Goldtree  lot.  Defendant  Meta  Erickson  is  the 
executrix  of  the  last  will  of  Charles  Erickson,  deceased. 
The  other  defendants  are  lessees  of  the  Goldtree  lot.  At 
the  time  of  the  conveyance  to  Oaks,  there  was  a  two-story 
frame  building  on  the  Oaks  lot.  This  building  fronted  on 
Monterey  Street  and  was  built  up  to  the  property  line  be- 
tween the  two  lots.  At  that  time  there  was  also  a  two- 
story  frame  building  on  the  Goldtree  lot.  This  building 
also  fronted  on  Monterey  Street.  On  the  Goldtree  lot,  and 
between  these  two  buildings,  was  a  little  alley — a  space 
about  five  or  seven  feet  wide.  Occupying  a  portion  of  the 
width  of  the  alley,  and  entirely  on  the  Goldtree  lot,  was  a 
stairway,  four  or  five  feet  wide,  built  against  the  wall  of  the 
Oaks  building.  This  stairway  began  at  a  platform,  a  step 
or  two  high,  about  five  feet  back  from  the  front  of  the 
building.  It  ran  back  some  twenty  or  twenty-five  feet  to 
more  steps,  which  extended  on  back  toward  the  rear  of  the 
buildings  some  twelve  feet  farther,  and  arose  to  another 
platform  about  eight  feet  high,  whence  steps  led  to  the 
right  and  left,  respectively,  into  the  second  story  of  each 
building. 

In  the  deed  from  the  Goldtrees  to  Oaks  was  the  follow- 
ing clause:  **Also,  there  shall  be  perpetually  kept  open,  as 
a  perpetual  easement  to  the  above  described  land,  a  stair- 
way leading  from  Monterey  Street,  at  the  southern  corner 
of  the  above  described  lot,  over  the  lands  of  the  party  of 
the  first  part;  said  stairway  to  be  kept  as  the  same  now  is; 
that  is  to  say,  the  right  given  herein  shM  embrace  no  more 
land  than  is  now  nacd  for  the  stairway  now  there;  said 
stairway  to  be  used  in  common  by  the  parties  hereto." 
(The  italics  arc  ours.) 

All  the  parties  liorcto  claim  under  the  Goldtrees  as  their 
common  source  of  title.  Appellants'  claim  rests  upon  the 
contention  that  the  above-quoted  provision  of  the  deed  from 
the  Goldtrees  to  Oaks  vested  in  Oa\s,  and  in  themselves  as 
the  successors  of  Oaks,  a  perpctiuil  easement  in  the  soil  of 
the  Goldtree  lot.  Respcnulents  ocntond  that  the  right  or 
interest  created  by  this  provision  oi  the  Oaks  deed  was  not 
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an  easement,  which  is  an  interest  in  land,  but  was  an  inter- 
est in  the  stairway,  a  right  to  the  use  of  the  stairway,  a 
right  which,  for  want  of  a  better  designation,  may  be  called 
an  easement  in  the  stairway  on  the  Goldtree  lot.  The  true 
construction  of  this  clause  in  the  deed  is  the  crux  of  the 
case,  both  buildings,  including  the  stairway,  having  been 
entirely  destroyed  by  fire  years  before  the  action  was  com- 
menced— the  Oaks  building  in  or  about  1900,  and  the  Gold- 
tree  building  on  February  13,  1903. 

In  1909,  which  was  some  years  after  fire  had  destroyed 
loth  of  the  former  buildings,  defendant  Northrup  and  one 
Gallagher,  tenants  of  Erickson,  erected  on  the  Goldtree  lot 
a  double,  one-story  corrugated  iron  building,  fronting 
on  Monterey  Street.  Though  this  building  was  not  built 
right  up  to  the  dividing  line  between  the  two  lots, 
it  was,  at  its  front  end,  but  fourteen  inches  from  the  divi- 
sion line,  and,  as  it  extended  back  from  Monterey  Street, 
it  receded  farther  from  the  line  between  the  two  lots,  so 
that,  at  a  distance  of  about  one  lumdred  feet  back  from  its 
front,  this  new  building  on  the  Goldtree  lot  was  about  five 
feet  four  inches  easterly  of  the  line  between  the  two  lots. 
Ill  1912  appellants,  haviij^  in  that  year  acquired  the  Oaks 
lot,  built  thereon  a  two-ston'  brick  building  that  covered 
tlicir  entire  lot  from  its  front  to  a  depth  of  about  one 
hundred  feet.  While  they  were  constructing  this  building, 
appellants  demanded  of  respondents  that  they  be  permitted 
to  erect  on  the  Goldtree  lot,  in  the  space  formerly  occu- 
pied by  the  alley  between  the  two  lots,  a  new  stairway, 
reaching  from  Monterey  Street  to  the  second  story  of  their 
new  brick  building.  Upon  respondents'  refusal  to  comply 
with  their  request,  appellants  bronsrht  this  action. 

It  is  the  established  doctrine  that  where  a  mere  right  to 
use  a  part  of  a  building  is  granted,  no  proprietary  interest 
in  the  land  is  conveyed.  [1]  Upon  this  principle  it  has 
l.oen  held  that  a  grant  of  the  ri.sjht  to  use  the  stairway  of 
a  building  gives  no  interest  in  the  soil  which  will  survive 
the  destruction  of  the  building,  and  the  right  ceases  when- 
e\'er  the  building:  is  destroyed  without  the  fault  of  the 
owner  of  the  servient  tenement,  and  the  owner  of  the  right 
to  use  the  stairway  will  not  acciuire  any  right  in  any  new 
buildiuir  whid)  may  bo  erected  in  the  place  of  the  one  de- 
stroyed.    An  casement,  in  the  Uue  iicusc  ui'  the  word,  is  an 
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interest  in  real  estate,  and  survives  the  destruction  of  a 
part  of  the  servient  tenement  when  there  is  anything  re- 
maining upon  which  the  easement  may  operate.  But  a 
right  in  the  nature  of  **an  easement  in  a  building,"  as  it 
is  sometimes  called,  is  extinguished  by  the  destruction  of  the 
building,  or  the  part  thereof  upon  which  the  easement  is 
imposed,  so  that  there  is  nothing  upon  which  it  can  oper- 
ate. {Cohen  v.  KiitTier  Co.,  177  Cal.  592,  [L.  R.  A.  1918D, 
410,  171  Pac.  424] ;  Brechet  v.  Johnson  Hardware  Co,,  139 
Minn.  436,  [L.  B.  A.  1918D,  691,  166  N.  W.  1070] ;  Shirley 
V.  Crably  138  Ind.  200,  [46  Am.  St.  Rep.  376,  37  N.  B. 
130] ;  14  Cyc.  1194.) 

Appellants  insist  that  by  the  language  of  the  deed  from 
the  Goldtrees  to  Oaks  an  easement  in  the  soil  was  created, 
and  not  merely  a  right  to  use  the  stairway,  and  that,  there- 
fore, the  easement  was  not  lost  by  the  destruction  of  the 
buildings  and  stairway.  We  think,  however,  that  Oaks  was 
given  no  easement  in  the  land  of  the  €k)ldtree  lot — the  land 
now  occupied  by  respondents — nor  any  right  other  than  the 
right  of  access  to  the  second  floor  of  the  building  on  the 
Oaks  lot  by  the  use  of  the  stairway — ^a  right  that  would 
naturally  terminate  by  the  destruction  of  the  buildings  and 
stairway. 

In  the  above-quoted  excerpt  from  the  deed  to  Oaks,  we 
have  italicized  the  words  upon  which  appellants  mainly  rely 
to  sustain  their  claim  that  there  was  thereby  created  an 
easement  in  the  soil  of  the  Goldtree  lot.  Without  these 
italicized  words — words  which  appellants  claim  indicate  an 
intention  to  create  an  easement  in  the  soil — ^the  deed  to 
Oaks  unquestionably  would  be  insufficient  to  create  an  ease- 
ment  in  the  land.  [2]  The  language  of  the  deed  with  the 
italicized  words  omitted  is:  "There  shall  be  perpetually 
kept  open  ...  a  stairway  leading  from  Monterey  Street, 
at  the  southern  corner  of  the  above  described  lot,  over  the 
lands  of  the  party  of  the  first  part;  said  stairway  to  be 
kept  as  the  same  now  is  .  .  .  ;  said  stairway  to  be  used  in 
common  by  the  parties  hereto."  This  language  is  wholly 
insufficient  to  create  an  easement  in  the  soil  of  the  Gold- 
tree  lot.  It  is  not  the  language  of  a  grant.  Every  ease- 
ment, being  an  interest  in  land,  can  be  created  only  by 
grant,  either  express  or  implied  from  necessity,  estoppel, 
or  long  enjoyment  amounting  to  prescription  presupposing 
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a  grant.  (McDaniel  v.  CumnUngs,  83  Cal.  515,  518,  [8 
L.  R.  A.  575,  23  Pac.  795] ;  PirUieiro  v.  Bettencourt,  17 
Cal.  App.  Ill,  119,  [118  Pac.  941] ;  14  Cyc.  1159;  9  R.  C.  L. 
745.)  The  language  of  the  deed,  without  the  italicized 
words,  is  no  more  than  a  covenant  to  keep  open  a  stairway 
for  convenient  access  to  the  second  story  of  the  building  on 
the  Oaks  lot.  The  italicized  words — the  words  upon  which 
appellants  principally  rely — while  they  may  render  some 
aid  to  the  construction  for  which  appellants  contend,  serve 
only  to  make  the  intention  of  the  parties  uncertain.  For 
they  are  not  such  explicit  words  of  grant  as  to  indicate  an 
unmistakable  intention  to  grant  an  interest  in  land.  The 
rule  is  that  if  the  language  of  an  instrument  be  uncertain 
and  ambiguous,  it  is  to  be  taken  by  its  four  comers  and 
read  in  the  light  of  the  circumstances  surrounding  its  exe- 
cution and  the  situation  of  the  parties.  If  the  instrument 
be  one  which,  it  is  claimed,  creates  an  easement,  the  Ian- 
giiafre  is  to  be  interpreted  according  to  the  apparent  purpose 
of  protection  or  advantacre  to  the  several  estates  concerned. 
If  we  consider  the  situation  of  the  parties,  their  surround- 
ings and  their  apparent  purpose  to  afford  any  tenant  of 
the  second  story  of  the  building  on  the  Oaks  lot  the  ad- 
vantacre  of  the  use  of  the  stairway  upon  the  Goldtree  lot, 
we  think  it  clear  that  the  parties  did  not  intend  to  convey 
any  interest  beyond  that  which  was  necessary  to  the  use 
and  maintenance  of  the  stairway  during  the  existence  of 
the  two  buildings.  No  provision  in  the  deed  obligated  the 
grantors,  the  Goldtrces,  or  their  successors,  to  build  a  new 
stairway  in  case  of  the  loss  of  the  old  one.  [3]  The  deed 
decs  provide  that  there  **  shall  be  perpetually  kept  open 
.  .  .  a  stairway";  but  it  is  hardly  permissible  to  construe 
this  language  as  an  agreement  to  rebuild  in  case  of  the 
destruction  of  the  stairway.  {BrecJiet  v.  Johnson  Hard- 
irare  Co,,  139  Minn.  43fi,  [L.  R.  A.  191SD,  691,  166  N.  W. 
1070].)  The  words  ** easement**  and  ** perpetually'*  do  not 
add  any  particular  stren^rth  to  appellants'  position.  The 
words  ** casement"  and  ** license"  arc  used  indiscriminately 
even  by  the  courts;  and  in  interpreting  documents  of  this 
kind  courts  look  to  the  intent  of  the  parties,  as  gathered 
from  the  circunistanocs  confronting  tb.em,  rather  than  to 
the  mere  choice  of  words,  (Cohpu  v.  Kiitner  Co,,  177  Cal. 
CD2,    [L.    R.   A.    1918D,  410,   171   Pac.   424].)     The   word 
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''perpetually,"  like  tlie  word  ** forever,"  does  not  assist 
appellants'  contention.  {Cohen  v.  Kutner  Co.,  supra.)  By 
whatever  name  we  call  the  right  granted  by  the  instrument 
in  question,  it  is  clear  that  it  did  not  grant  Oaks  or  his 
successors  an  easement  in  the  land,  but  that  the  intent  of 
the  parties  was  that  the  easement  over  the  stairway,  or  the 
right  thereto,  by  whatever  name  we  call  it,  should  be  en- 
joyed  only  while  the  buildings  and  the  stairway  existed  in 
their  then  form. 

[4]  The  judgment  provides  that  plaintiflFs  recover  no 
costs,  and  that  defendants  have  judgment  for  their  costs, 
taxed  at  forty  dollars.  The  point  is  made  by  appellants 
that  inasmuch  as  they  were  adjudged  to  be  the  owners  in 
fee  of  the  Oaks  lot,  they  were  entitled  to  costs  as  a  matter 
of  right,  under  the  authority  of  Sierra  Union  etc.  Co.  v. 
Wolfi^,  144  Cal.  430,  [77  Pac.  1038],  and  Gibson  v.  Hani' 
nuing,  145  Cal.  454,  [78  Pac.  953],  wherein  it  is  held  that, 
under  section  1022  of  the  Code  of  Civil  Procedure,  a  plain- 
tiff is  entitled  to  his  costs  in  an  action  to  quiet  title  if  he 
have  judgment  in  his  favor  for  only  a  part  of  the  property, 
and  the  answer  has  put  in  issue  the  title  to  the  whole  prop- 
erty. We  do  not  think  that  these  cases  are  applicable. 
Appellants'  complaint,  which  was  not  verified,  did  not  pre- 
sent, as  separate  and  distinct  issues,  the  title  to  the  Oaks 
lot  and  the  title  to  the  alleged  easement  in  the  Goldtree 
lot.  The  allegations  of  the  complaint  are:  Plaintiffs  .  .  . 
acquired  from  said  Oaks  the  said  Oaks  lot  mith  its  appurte- 
nances, including  the  aforesaid  easement";  also  that 
''Charles  Erickson  acquired  from  said  Goldtrees  the  said 
Goldtree  lot,  but  subject  to  said  easement";  also  that  "de- 
fendants, and  each  of  them,  claim  some  right,  title  or  inter- 
est in  or  to  said  Oaks  lot  toith  its  appurtenances,  including 
said  easement  over  said  Goldtree  lot,  .  .  .  but  said  claim 
.  .  .  is  without  right."  The  cases  relied  upon  by  appel- 
lants would  have  been  applicable  if  respondents,  in  their 
answer,  had  denied  that  appellants  had  title  to  any  part 
of  the  estate  of  which  they  alleged  themselves  to  be  owners. 
Instead,  respondents'  answer  was  a  general  denial,  coupled 
with  the  affirmative  defense  that  plaintiffs  are  estopped  for 
the  reason  that  they  made  no  objection  to  the  construction 
of  the  new  building  "upon  the  land  over  which  plaintiffs 
now  claim  to  have  an  easement,"  i.  e.,  the   Goldtree   lot. 
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The  complaint  being  unverified,  defendants  were  entitled 
to  make  a  general  denial.  The  denial,  though  general,  was 
no  more  than  a  denial  that  plaintiffs  are  the  owners  of  the 
Oaks  lot  ivith  the  easement,  and  a  denial  that  defendants 
claim  any  interest  in  or  to  the  Oaks  lot  toith  the  easement. 
Each  of  these  denials  accords  with  the  actual  facts  of  the 
case. 

Construing  the  answer  as  a  whole,  we  think  that  the 
only  material  issue  was  as  to  the  existence  of  the  alleged 
easement,  and  as  to  this  the  judgment  was  m  favor  of 
respondents,  who,  therefore,  under  section  1024  of  the  Code 
of  Civil  Procedure,  were  entitled  to  their  costs.  A  like 
conclusion  was  reached  in  Weller  v.  Brown,  25  Cal.  App, 
216,  221,  222,  [143  Pac.  251],  under  a  somewhat  similar 
situation. 

Judgment  affirmed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 


[OiT.   No.    2896.    Second   Appellate   District,  Division    Two.— Jnne    7, 

1919.] 

PRANK  M.  ARNOLD,  Respondent,  v.  CALIFORNIA 
PORTLAND  CEMENT  COMPANY  (a  Corporation), 
Appellant. 

[1]  Juries  and  Jurors — Voir  Dire  Examination — Questions  Cait 
CULATED  TO  "RiAs  VERDICT — PRESUMPTIONS. — Where  in  an  action 
for  damages  for  personal  injuries,  the  evidence  supporting  plain- 
tiff's case  is  very  weak,  any  improper  questions  propounded  to  the 
jurors  upon  their  vovr  dire,  calculated  to  bias  them  in  favor  of 
plaintiff,  must,  on  appeal,  be  deemed  to  have  been  prejudicial  to 
defendant. 

[2]  Id. — ACTION  FOR  Damages — Insurance  of  Defendant  Against 
Financial  Loss — Examination  op  Jurors — Prejudicial  Error. — 
In  an  action  for  damages  for  personal  injuries  sustained  by 
plaintiff  while  in  the  emj^loy  of  defendant,  it  is  highly  prejudicial 
to  defendant  to  perTiiit  eoiinsol  for  plaintiff,  over  defendant's 
objections,  to  quo::tion  tho  jury  upon  their  voir  dire  as  to  whether 
their  verdict  would  be  infliionced  or  alTccted  bv  the  fact  that  the 
defendant   was   insured   by  a  casualty  insurance  company  against 
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any   financial  loss   it   might   Bustain   by   reason   of  the   in  jury  to 
plaintiff. 

[3j  Id. — INTEBEST  OF  JUBOB  IN  CASUALTY  OOMPANT— PbOPKB  EXAM- 
INATION.— It  is  entirely  proper  for  counsel  to  ask  the  jurors  such 
questions  as  may  reasonably  be  necessary  to  ascertain  whether  they 
are  free  from  a  bias  or  interest  that  may  affect  their  verdicti  and 
to  that  end  it  is  proper  for  counsel,  in  good  faith,  to  ask  of 
each  juror  whether  he  is  interested  as  agent  or  stockholder  or 
otherwise  in  a  specified  casualty  company,  or  counsel  may  ask  the 
broad  question  whether  the  juror  is  interested  in  any  insurance 
company  insuring  against  liability  for  negligence;  but  counsel 
must  take  pains  to  propound  the  questions  in  such  a  manner  as 
not  unnecessarily  to  convey  the  impression  that  the  defendant  is 
in  fact  so  insured. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County.    J.  W.  Curtis,  Judge.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  H.  Shankland,  R.  M.  McEargue,  Qurney  E.  Newlin 
and  W.  W.  Hyams  for  Appellant. 

Frank  B.  Daley,  Daley  &  Byrne  and  Frank  T.  Bates 
for  Respondent. 

FINLAYSON,  P.  J. — This  is  an  action  for  damages  for 
personal  injuries  sustained  by  plaintiff  in  a  dynamite  ex- 
plosion at  defendant's  plant,  near  the  town  of  Colton,  while 
plaintiff  was  in  defendant's  employ  as  a  **powderman." 
The  accident  occurred  May  9,  1909.  This  was  prior  to 
certain  recent  legislation  enlarging  the  responsibility  of 
employers  for  injuries  to  employees.  From  a  judgment  in 
favor  of  plaintiff,  upon  the  verdict  of  a  jury,  defendant 
appeals.  The  case  was  before  the  supreme  court  on  a 
former  appeal  (161  Cal.  522,  [119  Pac.  913]),  where  a 
previous  judgment  for  plaintiff  was  reversed  by  that  court 
upon  the  ground  of  error  in  the  admission  of  certain  evi- 
dence. 

The  gravamen  of  the  action  is  that  defendant  negligently 
furnished  for  plaintiff's  use  an  electric  battery  that  was 
too  weak  to  explode  the  dynamite  in  nine  holes  that  he  was 
directed    by    his    foreman    to    explode    in    the    process    of 

3.  Bias  or  interest  disqualifying  juror^  notOi  9  Am.  St.  Bep.  744. 
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*  springing  the  holes,"  that  is,  preparing  them  to  receive  the 
charges  of  black  powder.  The  nine  holes  were  connected 
bv  wire  in  a  series.  Plaintiff  attempted  to  explode  all  of 
them  at  one  time  by  a  single  discharge  of  the  electric  cur- 
rent from  the  battery.  The  battery  failed  to  explode  at 
least  one  of  the  holes.  The  failure  to  explode  all  the  holes 
could  not  be  detected  from  surface  indications.  For  some 
reason,  perhaps  because  he  suspected  that  some  of  the  holes 
had  failed  to  explode,  plaintiff,  immediately  after  his  at- 
tempt to  explode  the  nine  holes  at  once,  connected  each  hole 
separately  with  the  battery,  turning  on  the  current  each 
time.  The  connection  so  made  separately  with  each  hole 
caused  no  explosion.  From  this  plaintiff  concluded  that  all 
the  charges  had  exploded  with  the  first  discharge  of  the 
current  from  the  battery.  Thereupon  he  commenced  to 
drill  the  holes  with  a  heavy  steel  drill  for  the  purpose  of 
cleaning  them  out  and  preparing  them  to  receive  the  heavy 
black  powder.  He  made  no  further  examination,  and  took 
no  precaution  of  any  kind  against  any  accident  that  might 
occur  if  it  should  turn  out  that  the  dynamite  in  some  one  or 
more  of  the  holes  had  failed  to  explode  the  first  time.  While 
drilling  in  one  of  the  holes,  either  the  third  or  the  fourth  in 
the  series,  the  dynamite  that  he  had  placed  therein,  and 
which  had  failed  to  explode  when  the  current  from  the  bat- 
tery was  turned  on,  exploded,  and  the  injuries  of  which  he 
complains  were  thus  sustained.  The  battery  had  been  used  for 
several  months,  and  at  times  had  failed  to  discharge  a 
blast  when  connected  with  but  a  single  hole.  Plaintiff  had 
been  at  work  for  the  defendant  for  about  four  months. 
He  knew  the  battery  was  not  new,  and  also,  from  his  ex- 
perience, that  such  a  battery,  which  is  but  a  mechanism 
for  generating  an  electric  current,  gets  weaker  with  use. 

Inasmuch  as  the  case  must  be  reversed  because  of  the 
misconduct  of  plaintiff's  counsel  while  examining  the  jury 
panel  upon  their  voir  dire,  we  do  not  find  it  necessary  to 
make  a  more  extended  statement  of  the  facts.  It  will 
sufiice  to  refer  to  the  facts  as  stated  in  the  opinion  on  the 
first  appeal.  In  their  essential  aspects  the  facts  brought 
out  at  the  first  trial  do  not  differ  materially  from  those 
adduced  at  the  second  trial. 

Whether  respondent  was  guilty  of  contributory  negli- 
gence in  assuming  that  the  nine  blasts  were  exploded  by 
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the  first  discharge  of  the  electric  current  from  the  battery, 
and  in  failing  to  use  any  precautions  against  possible  in- 
jury in  the  event  that  all  the  charges  were  not  thus 
exploded,  is  a  very  dose  question.  It  is  also  a  nice  ques- 
tion as  to  whether  the  failure  of  the  charge  to  explode 
when  the  current  was  turned  on  was  due  to  weakness  of  the 
battery  or  to  respondent's  own  negligence  in  failing  prop- 
erly to  connect  the  wires  from  the  battery  with  the  charge 
of  dynamite.  We  are  not  entirely  satisfied  that  the  evi- 
dence is  sufficient  to  sustain  the  verdict.  If  it  is,  the 
margin  is  very  slight  indeed.  However,  since  the  case  must 
be  sent  back  for  a  new  trial  because  of  the  error  above  sug- 
gested, and  because  the  case  for  plaintiff  on  the  next  trial 
may  be  stronger  than  that  disclosed  by  the  record  before 
us  on  this  appeal,  it  will  not  be  necessary  to  consider  the 
sufiiciency  of  the  evidence. 

[1]  Considering  the  weakness  of  the  evidence  and  the 
exceeding  narrowness  of  the  margin  to  support  respond- 
ent's theory  of  the  accident,  it  is  obvious  that  any  improper 
questions  propounded  to  the  jurors  upon  their  voir  dire, 
calculated  to  bias  them  in  favor  of  respondent,  must  be 
deemed  to  have  been  prejudicial  to  appellant.  Questions 
of  that  character,  over  appellant's  objections,  were  pro- 
pounded and  allowed  during  the  examination  of  the  panel. 
The  objectionable  questions  were  asked  in  the  presence  and 
hearing  of  all  the  panel  from  which  the  jury  that  tried 
the  case  was  selected.  For  this  reason  we  think  the  judg- 
ment should  be  reversed. 

While  examining  the  jury  panel  upon  their  voir  dire, 
respondent's  counsel  asked  these  questions:  "Now,  if  you 
were  sworn  as  a  juror,  and  during  the  trial  of  this  case, 
near  the  end  of  it,  you  should  learn  that  the  New  Amster- 
dam Casualty  Company,  one  of  these  surety  companies,  was 
a  surety  at  the  time  of  this  accident  alleged,  or  an  insurer 
against  any  injury  to  employees,  would  that  in  any  wise 
affect  your  verdict  in  this  caset"  Also:  **And  if  it  came 
to  your  knowledge,  if  you  were  a  juror  in  this  case,  and  it 
came  to  your  knowledge  from  any  source  whatever,  that  the 
New  Amsterdam  Casualty  Company  was  a  surety  for  any 
injury  to  the  employees  of  the  defendant  company  at  the 
time  of  this  alleged  injury,  would  that  knowledge  of  that 
fact  in    any    wise    influence    your    verdict    in    the    caseY" 
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Each  of  these  questions  carried  with  it  the  implication,  if 
not  the  direct  assertion,  that  appellant  was  insured  by  a 
casualty  insurance  company  against  any  financial  loss  it 
might  sustain  by  reason  of  the  injury  to  respondent.  To 
these  questions,  and  others  of  a  similar  import  persistently 
propounded,  appellant's  counsel  strenuously  objected  upon 
the  ground  that  the  same  were  incompetent,  irrelevant,  and 
immaterial,  and  particularly  upon  the  ground  that  each 
was  an  improper  question  to  be  asked  the  jurors  upon  their 
voir  dire.  The  objections  were  overruled.  It  does  not  ap- 
pear that  the  court  in  any  manner  or  at  any  time  en- 
deavored to  admonish  the  jury  to  disregard  the  damaging 
insinuation  conveyed  to  their  minds  by  this  line  of  ques- 
tioning. [2]  The  questions  were  highly  prejudicial,  and 
it  was  error  to  overrule  respondent's  objections.  {Pierce 
V.  United  Gas  etc.  Co.,  161  Cal.  176,  188,  [118  Pac.  700] ; 
Koche  V.  LUu^ellyn  etc.  Co.,  140  Cal.  563,  [74  Pac.  147]  ; 
De  Liere  v.  Goldberg,  Bowen  dk  Co.,  30  Cal.  App.  612, 
[159  Pac.  197] ;  Dameron  v.  Ansbro,  39  Cal.  App.  289,  [178 
Pac.  874] ;  Spinneys'  Admx.  v.  Hooker  (Vt.),  102  Atl.  53; 
Putnam  v.  Pacific  Monthly  Co.,  68  Or.  36,  [Ann.  Cas. 
1915C,  256,  45  L.  R.  A.  (N.  S.)  338,  L.  R.  A.  1915F,  782, 
130  Pac.  986,  136  Pac.  835];  Horsford  v.  Carolina  Glass 
Co.,  92  S.  C.  236,  [75  S.  E.  533] ;  Loughlin  v.  Brassil,  187 
N.  Y.  128,  [79  N.  E.  854] ;  Cosselmon  v.  Bunfee,  172  N.  Y. 
507,  [65  N.  E.  494] ;  Rothenberg  v.  Collins,  161  App.  Div. 
387,  [146  N.  Y.  Supp.  762] ;  Eckliart  etc.  Co.  v.  Schaefer, 
101  111.  App.  500;  Crowley  v.  Stresebrev^ter,  174  111.  App. 
538;  Mithen  v.  Jeffrey,  259  111.  372,  [102  N.  E.  778]; 
Houston  Car  etc.  Co.  v.  Smith  (Tex.  Civ.),  160  S.  W.  435; 
Beaumont  etc.  Co.  v.  DUwortJi  (Tex.  Civ.),  94  S.  W.  352; 
Stratton  v.  C.  H.  Nichols  Lumber  Co.,  39  Wash.  323,  [109 
Am.  St.  Rep.  881,  81  Pac.  831] ;  Inland  Steel  Co.  v.  GH- 
lespie,  181  Ind.  633,  [104  N.  E.  76] ;  Duncan  Coal  Co.  v. 
Thompson's  Admr.,  157  Ky.  304,   [162  S.  W.  1139].) 

There  is  a  decided  divergence  of  opinion  among  the 
courts  of  the  several  states  as  to  the  right  of  counsel  for 
plaintiff  in  a  personal  injury  action  to  suggest  in  any  way, 
in  the  presence  of  the  jury,  that  an  indemnity  insurance 
company  is  an  actual  party  in  interest.  The  cases  are  col* 
lected  and  reviewed  in  an  exhaustive  note  to  Egner  v. 
Cva-tis  etc.   Co.,  L.  R.  A.    (N.   S.)     1915 A,  p.  153  et  seq. 
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Prom  what  is  said  in  De  Liere  v.  Ooldberg,  Bowen  &  Co.f 
supra,  it  is  evident  that,  as  yet,  there  is  no  decision  in  this 
state  that  has  attempted  to  define  the  circumscribing  bounds 
within  which  examining  counsel,  at  their  peril,  must  con- 
fine themselves.  The  question  is  one  that,  in  so  far  as  is 
reasonably  possible,  ought  to  be  settled  as  a  matter  of  gen- 
eral practice. 

It  is  extremely  difficult,  if  not  impossible,  to  lay  down  a 
fixed  rule  that  will  apply  on  all  occasions  and  define  the 
restrictive  limitations  with  absolute  exactness.  It  is,  how- 
ever, possible  and  practicable  to  define  the  guiding  princi- 
ples applicable  to  such  cases.  Courts  do  not  look  with 
favor  upon  an  attempt  to  impress  the  jury  with  the  idea 
that,  not  the  local  defendant  in  the  case,  but  an  insurance 
company,  which  often  is  a  foreign  corporation,  may  be 
called  upon  to  respond  to  such  damages  as  the  jury  may 
assess.  The  knowledge  that  the  defendant  has  such  protec- 
tion may  have  a  tendency  to  make  the  jurors  careless  as 
to  the  amount  of  their  verdict.  As  was  said  in  a  Maine 
case  {Sawyer  v.  Arnold  Shoe  Co.,  90  Me.  369,  [38  Atl. 
333]) :  *'  ...  to  allow  juries,  in  cases  of  this  kind,  to  take 
into  consideration  the  fact  that  an  employer  was  insured 
against  accidents,  would  do  more  harm  than  good,  and 
would  increase  the  already  strong  tendency  of  juries  to  be 
influenced,  in  cases  of  personal  injuries,  especially  where 
a  corporation  is  defendant,  by  sympathy  and  prejudice." 

Notwithstanding  the  apparent  diversity  of  the  decisions, 
we  think  that  a  correct  statement  of  the  rule,  supported  by 
reason  and  the  weight  of  authority,  is  substantially  as  fol- 
lows: [3]  It  is  entirely  proper  for  counsel  to  ask  the 
jurors  such  questions  as  may  reasonably  be  necessary  to 
ascertain  whether  they  are  free  from  a  bias  or  interest  that 
may  affect  their  verdict.  To  this  end  it  is  proper  for  coun- 
sel, in  good  faith,  to  ask  of  each  juror  whether  he  is  inter- 
ested as  an  agent  or  stockholder  or  otherwise  in  a  specified 
casualty  company.  Or  he  may  be  asked  the  broad  question 
whether  he  is  interested  in  any  insurance  company  insur- 
ing against  liability  for  negligence.  (Rmklin  v.  Acker,  125 
A  pp.  Div.  244,  [109  N.  Y.  Supp.  125] ;  Grant  v.  National 
etc.  Co.,  100  App.  Div.  234,  [91  N.  Y.  Supp.  805].)  But 
counsel  must  take  pains  to  propound  such  questions  in  such 
a  manner   as   not   uunecr3i:oarily    to   convey    the   inipresi^iua 
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that  the  defendant  is  in  fact  so  insured.  It  is  misconduct 
on  the  part  of  counsel  for  plaintiff  in  such  actions  so  to 
frame  his  question  that  it  goes  beyond  what  is  reasonably 
necessary  to  serve  the  legitimate  purpose  of  eliciting  the 
facts  he  is  entitled  to  adduce  in  order  to  secure  a  jury  free 
from  bias  or  prejudice,  if  it  is  also  apparent  that  the  ques- 
tion may  fairly  be  said  to  have  the  effect  of  serving  the 
illegitimate  purpose  of  prejudicing  the  jury  by  fixing  in 
their  minds  the  idea  that  the  defendant  is  protected  by 
insurance  against  liability  for  negligence.  And  if  the 
amount  of  the  verdict  is  large  as  compared  with  the  nature 
of  the  injuries  sustained,  or  the  defendant's  liability  is  a 
close  question,  such  misconduct  is  prejudicial  and  ground 
for  reversal. 

The  plaintiff  has  the  right  to  inquire  about  any  interest, 
direct  or  indirect,  of  the  jurors  that  may  affect  their  ver- 
dict, but  he  has  no  right  to  abuse  his  privilege  or  make  of 
it  a  stratagem  by  which  he  can  prejudice  the  jury  with 
irrelevant  matter.  As  was  well  said  in  one  of  the  cases, 
counsel,  at  his  peril,  must  steer  a  clear  course  between  the 
Scylla  of  an  interested  jury  on  the  one  hand  and  the 
Charybdis  of  pettifoggery  on  the  other.  Asking  a  juror 
whether  he  is  interested  in  a  specified  casualty  company, 
or,  generally,  in  any  insurance  company,  if  the  question  be 
propounded  in  good  faith,  may  be  necessary  in  order  to 
insure  the  plaintiff  a  body  of  jurors  unbiased  by  any  con- 
nection in  favor  of  the  party  really  interested  in  the  de- 
fense of  the  action.  But  beyond  this  it  is  neither  necessary 
nor  proper  to  go.  It  is  not  permitted  to  counsel,  under 
the  guise  of  testing  their  qualifications  as  jurors,  to  go  be- 
yond what  is  necessary  to  insure  a  body  of  unbiased  jurors 
and  seek  to  create  the  impression  that  an  insurance  com- 
pany, and  not  the  defendant  in  the  case,  will  be  called  upon 
to  respond  to  such  damages  as  the  jury  may  assess.  When 
questions  propounded  to  prospective  jurors  overreach  the 
limit,  they  may  prove  unprofitable  to  the  party  asking  them. 
As  was  said  in  Hoyt  v.  Davis  Mfg.  Co.,  112  App.  Div.  755, 
[98  N.  Y.  Supp.  1031] :  "When  counsel  ask  such  questions, 
overreaching  the  limit,  with  a  hope  to  gain  a  benefit  from 
them,  it  is  but  fair  that  he  should  take  the  risk;  and  in  a 
close  case  the  court  may  properly  consider  that  such  sug- 
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gestion  had  the  very  effect  which  counsel  intended  it  should 
have." 

It  i^pears  from  the  questions  propounded  to  the 
jurors  in  this  case  that  respondent's  counsel,  not  satisfied 
merely  to  ask  the  prospective  jurors  whether  they  knew 
anyone  connected  with  the  New  Amsterdam  Casualty  Com- 
pany, or  whether  they  were  interested  in  that  company  as 
stockholders  or  otherwise,  which  questions  they  would  have 
had  the  right  to  ask  for  the  purpose  of  exercising  their 
challenges,  proceeded  further,  and,  in  effect,  conveyed  to 
the  minds  of  the  jurors,  unnecessarily,  the  idea  that  the 
New  Amsterdam  Casualty  Company  was  the  real  party 
interested  in  the  defense  of  the  action.  And  the  court,  hy 
overruling  the  vigorous  objections  of  appellant's  counsel, 
stamped  the  statements  with  its  approval.  It  is  obvious, 
therefore,  that  counsel,  presumably  learned  in  the  law,  could 
not  have  asked  the  questions  for  any  legitimate  purpose; 
and,  while  we  will  not  say  they  were  deliberately  made  for 
the  illegitimate  purpose  of  prejudicing  the  jury,  it  is  plain 
that  they  were  well  calculated  to  have  that  effect.  The 
questions  could  have  had  no  other  tendency  than  to  seduce 
a  verdict  on  the  ground  that  an  insurance  company,  and 
not  the  defendant,  would  be  the  one  really  affected  by  a 
verdict  in  favor  of  the  plaintiff.  They  certainly  would 
have  a  tendency  to  render  the  jurors  careless  as  to  the 
amount  of  their  verdict.  It  is  possible  in  such  cases  for 
an  attorney,  who  is  acting  in  good  faith  and  with  a  proper 
regard  for  the  rights  of  his  adveraary,  to  elicit  all  neces- 
sary information  without  disclosing  to  the  jurors  the  reason 
prompting  the  inquiry.  Without  attempting  to  mark  out  a 
definite  course  to  be  pursued  in  all  cases,  for  that  is  neither 
necessary  nor  practicable,  we  hold  that  counsel  here  over- 
stepped the  bounds  of  fair  and  legitimate  practice.  The 
court  erred  in  overruling  appellant's  objections.  And,  in 
view  of  the  slight  margin  of  evidence  in  favor  of  the  propo- 
sition that  respondent  himself  was  not  guilty  of  contribu- 
tory negligence,  we  cannot  say  that  the  error  was  not  with- 
out prejudice  to  appellant. 

The  conclusion  at  which  we  have  arrived  renders  it 
unnecessary  to  consider  appellant's  complaint  of  certain 
questions  propounded  by  respondent's  counsel  to  the  wit- 
ness Mullen,  and  which  appellant  contends  were  an  invasion 
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of  the  province  of  the  jury  and  of  the  kind  held  objection- 
able on  the  first  appeal.  Doubtless,  on  the  retrial,  respond- 
ent's counsel,  in  the  examination  of  the  witnesses,  will  so 
frame  their  questions  as  to  avoid  any  risk  of  possible  error. 
Judgment  reversed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 
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[1]  Building  Contracts — Authority  to  Make  Changes — Estoppkl. — 
The  very  purpose  of  a  provision  in  a  building  contract  requiring 
written  authority  of  the  owner  to  make  changes  is  to  avoid  con- 
troversies as  to  what  changes  have  been  authorized  by  the  owner; 
and  in  the  absence  of  very  dear  and  convincing  evidence  of 
waiver  or  estoppel  against  the  owner  with  reference  to  changes 
made  without  such  written  authority,  the  terms  of  the  contract 
should   controL 

[2]  Id. — Substitution  of  Materuls — ^Violation  of  Contract — Dam- 
ages.— Under  such  a  contract,  where  artificial  stone  construction 
on  the  front  of  the  building  is  called  for,  the  substitution  of 
brick  construction,  without  the  consent  of  the  owner,  constitutes  a 
violation  of  the  contract  for  which  the  owner  may  recover  dam- 
ages, notwithstanding  the  value  of  the  building  may  not  have  been 
reduced    thereby. 

[3]  Id. — Knowledge  of  Changes — Estoppeu — Where  the  owner  was 
absent  when  such  substitution  was  made,  he  is  not  estopped  from 
relying  upon  the  provision  of  his  contract  that  no  changes  pbouM 
be  made  without  his  consent  in  writing  because  be  made  no 
particular   protest   upon   learning  such   fact. 

[4]  Id. — Action  to  Recover  Balance — Counterct^im — Evidence — 
Findings. — In  this  action  to  recover  an  alleged  balance  due  on  a 
building  contract,  together  with  the  value  of  extras  alleged  to 
have  been  furnished  at  the  request  of  the  defendant,  and  a  bonus 
claimed  under  the  contract,  wherein  the  defendant  by  counterclaim 
claimed  damages  for  delay  in  completing  the  contract,  for  material 
and  labor  not  furnished  as  called  for  by  the  contract  and  for 
defective  work  and  materials,  the  evidence,  though  conflicting,  was 
sufficient  to  support  the  findings  of  the  trial  court  as  to  the 
▼ariout  items  of  claim  and  counterclAim. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Charles  Wellborn,  Judge.      Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  E.  Joslin  for  Appellant. 

Percy  Hight  for  Respondent. 

SLOANE,  J, — The  plaintiff,  a  contractor  and  builder, 
brought  this  action  to  recover  from  the  defendant  an  al- 
leged balance  of  $1,066.84  on  a  building  contract  totaling 
$46,750,  together  with  $1,282.16  for  extras  alleged  to  have 
been  furnished  at  the  request  of  defendant,  and  four  hun- 
dred dollars  claimed  as  a  bonus  under  the  contract,  making 
a  total  for  which  judgment  was  demanded  of  $2,759. 

The  defendant,  by  answer  and  counterclaim,  admitted  the 
original  contract  price  of  $46,750,  but  alleges  payment  of 
all  but  $90.35,  denies  liability  for  four  hundred  dollars 
bonus,  or  any  part  thereof,  and  claims  damages  against 
plaintiff  of  $450  for  delay  in  completing  contract,  $1,523 
for  items  of  material  and  labor  not  furnished  as  called  for 
by  the  contract,  and  $1,685.15  for  defective  work  and 
materials,  and  asks  judgment  on  his  counterclaim  for 
$3,427.69. 

On  the  trial  of  the  case  the  court  found  that  the  original 
contract  price  due  the  plaintiff  was  $46,750,  and  that  he 
was  entitled  to  extras  in  the  sum  of  $205,  and  no  more, 
and  disallowed  his  claim  of  four  hundred  dollars  as  a 
bonus.  The  court  further  found  that  the  defendant  has 
paid  on  the  contract  $45,969.36,  thus  leaving  a  credit  due 
the  plaintiff  of  $985.64.  As  against  this  credit  to  the  plain- 
tiff the  court  found  for  defendant  on  his  answer  and  coun- 
terclaim, $450  damages  for  delay  in  completing  the  con- 
tract, $25  insurance  due  from  plaintiff,  $1,349.70  for  labor 
and  material  omitted  in  the  contract  work,  and  $1,553.68 
damages  for  defective  work  and  materials;  but  in  its  con- 
clusions of  law  the  court  omits  the  item  of  $450,  thus  leav- 
ing a  balance  due  defendant  of  $1,942.74,  after  offsetting 
plaintiff's  claim.  The  judgment,  however,  was  that  neither 
plaintiff  nor  defendant   recover   on  the   respective   claims. 
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but  that  defendant  have  judgment  for  costs  in  the  sum  of 
$39.40. 

The  result  of  the  trial  was  that  the  court  found,  after 
crediting  defendant's  payments  and  allowing  the  $205 
extras,  a  balance  due  plaintiff  amounting  to  about  one  thou- 
sand dollars,  and  found  that  the  defendant  was  entitled  to 
approximately  three  thousand  dollars  by  way  of  offset.  It 
is  apparent,  therefore,  that  there  must  on  this  appeal  be 
found  an  enlargement  of  plaintiff's  credits  or  reduction  of 
defendant's  offsets,  or  both,  aggregating  the  sum  of  two 
thousand  dollars,  before  it  will  appear  that  the  plaintiff  is 
prejudiced  by  this  judgment. 

The  plaintiff  has  appealed  from  the  judgment  in  favor 
of  defendant  and  from  an  order  of  the  court  denying  plain- 
tiff's motion  for  a  new  trial.  As  the  proceedings  have  been 
taken  since  the  amendment  abolishing  appeal  on  denial 
of  motion  for  new  trial,  the  matter  comes  up  on  the  appeal 
from  judgment  alone,  and  is  presented  under  the  alternative 
method  on  the  typewritten  transcript  of  the  record  in  the 
trial  court. 

The  only  matter  to  be  considered  is  the  sufficiency  of  the 
evidence  to  support  the  findings  of  the  court  as  to  the 
various  items  of  claim  and  counterclaim.  It  has  been  no 
slight  task  to  sift  out  the  testimony,  which  is  more  volu- 
minous than  illuminating  in  many  of  the  details,  in  order 
to  ascertain  if  in  each  particular  there  is  some  substantial 
weight  of  evidence  supporting  the  conclusions  reached  by 
the  court  as  to  the  facts. 

The  basis  of  the  action  purports  to  be  a  written  contract  for 
the  construction  of  the  building  in  question,  with  plans  and 
specifications  referred  to  as  being  annexed  to  the  contract 
and  filed  therewith  in  the  office  of  the  county  recorder. 
No  plans  and  specifications  were  so  attached  or  filed  in  the 
recorder's  office,  but  plans  and  specifications  were  produced 
and  admitted  in  evidence  which  it  was  shown  were  accepted 
and  acted  on  by  the  parties  to  the  contract  throughout  the 
construction  of  the  building.  The  contract  itself  is  a  matter 
of  some  uncertainty  and  much  dispute  between  the  parties 
as  to  some  of  its  items.  But  we  are  satisfied  that  the  court 
was  justified  in  its  findings  as  to  the  contract  as  actually 
agreed  upon  and  executed. 
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The  original  agreement  was  that  the  building  was  to  be 
constructed  in  accordance  with  plans  and  specifications  to 
be  prepared,  for  a  total  sum  of  $46,750.  Work  was  begun, 
and  certain  excavation  work  and  foundation  completed,  at 
a  valuation  of  two  thousand  dollars.  This  was  either  before 
the  contract  was  executed,  or  there  was  a  second  contract 
made  of  date  July  17,  1913,  after  the  foundation  work  was 
completed.  This  contract  recites  an  agreed  price  of  $44,750, 
and  makes  no  provision  for  the  foundation  work,  which  had 
already  been  done  and  paid  for,  the  aggregate  making  up 
the  $46,750.  It  also  fixes  the  time  in  which  the  work  was 
to  be  completed  as  92  working  days,  as  against  120,  and  105 
days  shown  by  other  copies  of  contracts  relied  upon  by 
plaintiff.  There  is  no  substantial  dispute  as  to  what  the 
terms  of  the  contract  actually  were,  however,  excepting  as 
to  the  time  in  which  the  work  was  to  be  completed,  and  as 
to  which  party  should  pay  the  insurance  during  the  con- 
struction work.  In  these  particulars  the  plaintiff  claims  the 
contract  was  changed  after  its  execution,  in  the  copy  pro- 
duced by  defendant,  reducing  materially  the  period  in 
which  the  building  was  to  be  finished,  and  obligating  the 
contractor  to  pay  the  insurance  (which  amounted  to  only 
$25).  The  defendant  testified  that  these  alterations  were 
agreed  to  and  made  before  the  contract  in  question  was  ex- 
ecuted, and  the  court  accepted  in  evidence,  as  the  true 
contract,  the  one  claimed  to  be  correct  by  the  defendant. 
As  the  circumstances  tend  to  corroborate  the  defendant's 
explanation  of  the  changes,  the  court  was  justified  in  its 
ruling. 

It  is  this  difference  in  the  period  of  completion  of  the 
work  that  determines  the  question  as  to  whether  plaintiff 
was  entitled  to  a  bonus  for  completing  the  work  ahead  of 
time  or  was  liable  in  damages  for  the  failure  to  complete 
the  work  as  stipulated,  and  it  was,  we  think,  justifiably 
determined  in  favor  of  defendant,  thereby  eliminating  plain- 
tiff's four  hundred  dollar  claim  for  a  bonus. 

The  next  item  of  plaintiff's  claim  also  arises  on  a  con- 
struction of  the  provisions  of  the  contract  and  specifications, 
and  the  law  applicable  thereto.  The  court  found  that  the 
plaintiff  had  actually  furnished  in  the  construction  of  the 
building,  as  alleged  in  his  complaint,  extras  of  the  value 
of  $1,282.16,  but  that  the  same  were  unauthorized  under  the 
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terms  of  the  contract.  The  specifications  adopted  as  part 
of  the  contract  contain  the  following  provisions:  **No  extras 
shall  be  allowed  without  written  order  from  the  architect. 
.  .  .  Should  any  changes,  additions  or  omissions  in  the  work 
provided  for  in  this  contract  be  ordered,  the  contractor  shall 
not  be  authorized  to  comply  with  such  order  without 
previously  obtaining  written  authority  therefor  from  the 
owner,  and  the  contract  shall  not  be  deemed  altered  thereby, 
either  as  to  time  when  the  work  shall  be  completed, 
contract  price  or  work  to  be  done,  excepting  as  expressly 
stated  in  such  authority. '*  There  is  no  pretense  that  either 
the  architect  or  the  owner  ordered  or  authorized  any  of 
these  extras  in  writing,  or  authorized  them  expressly  in  any 
way,  excepting  as  to  the  item  of  $205,  which  the  defendant 
admitted  to  having  orally  ordered,  and  which  he  consented 
to  allow  on  plaintiff's  claim,  and  which  has  been  allowed  by 
the  court.  It  is  claimed,  however,  that  a  superintendent 
representing  the  defendant  on  the  work  had  knowledge  of 
most  or  all  of  these  extras,  and  consented  orally  and  by 
acquiescence,  to  their  incorporation  in  the  building;  but  it 
is  not  shown  that  this  superintendent  had  any  authority  in 
the  premises,  other  than  to  see  that  the  contract  was  carried 
out.  Plaintiff's  main  contention,  however,  is  that  the  defend- 
ant was  aware  of  most  of  the  extra  work  and  material  being 
furnished,  and  permitted  it  to  be  put  into  the  building  with« 
out  objection,  and  that  he  is  estopped  by  his  conduct  from 
taking  advantage  of  the  requirements  of  the  contract  for 
authorization   in   writing. 

The  defendant  denies  knowledge  that  the  extras  were  be- 
ing furnished,  as  to  some  of  the  items,  denies  that  he  knew 
they  were  extras  in  some  instances,  and,  in  regard  to  some 
of  the  items,  we  are  inclined  to  the  conclusion  that  he 
was  aware  at  the  time  that  the  plaintiff  was  putting  in 
extra  work  and  material,  and  made  no  objection  thereto; 
but  conceding,  as  to  the  last-mentioned  work  and  material, 
that  defendant's  counsel  is  correct  in  his  application  of  the 
law  of  waiver  and  estoppel,  it  would  only  apply  to  a  small 
proportion  of  the  amount  claimed. 

With  reference  to  the  larger  items  of  $365  for  glass 
mirrors  in  the  wall  beds,  $103  for  mirrors  in  the  dressing- 
rooms,  and  $77  for  extra  plasterins:,  there  is  nothing  to  show 
that  plaintiff's  attention  was  called  to  the  fact,  or  that  he 
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was  aware  that  these  did  not  go  in  under  the  contract.  The 
beds  and  dressers  of  which  the  mirrors  formed  a  part  were 
called  for  by  the  contract  without  specification  as  to  their 
finish;  and  it  does  not  follow,  as  a  matter  of  law,  that  if 
the  contractor  furnished  them  with  mirrors,  the  owner  was 
bound  to  know  that  he  was  not  doing  it  as  part  of  his  con- 
tract. With  regard  to  other  charges  for  extras,  the  plaintiff 
either  denies  that  they  were  extras  or  that  he  knew  any- 
thing about  them. 

[1]  If  there  were  no  provision  in  the  contract  requiring 
an  express  order  in  writing,  it  would  still  be  an  open  ques- 
tion, under  the  testimony,  as  to  whether  much  of  this  extra 
charge  could  be  maintained,  under  the  conflicting  evidence. 
But  it  should  be  borne  in  mind,  under  the  conditions  of 
this  contract,  that  the  very  purpose  of  such  provisions  for 
written  authority  to  make  chancres  is  to  avoid  just  such 
controversies  as  have  arisen  here;  and  in  the  absence  of  very 
clear  and  convincing  evidence  of  waiver  or  estoppel,  the 
terms  of  the  contract  should  control. 

The  principal  item  of  damages  allowed  defendant  on  his 
counterclaim  is  the  sum  of  one  thousand  dollars  for  the  sub- 
stitution of  brick  construction  on  the  front  of  the  building, 
where  the  contract  called  for  artificial  stone.  When  the 
stone  work  was  put  in,  or  partly  so,  it  was  found  defective. 
The  defendant  was  absent  in  the  east,  and  the  contractor, 
after  consulting  with  defendant's  architect  and  superin- 
tendent, and  in  order  to  save  the  delay  incident  to  obtaining 
new  stone  material,  and,  perhaps,  in  uncertainty  of  its  then 
coming  up  to  the  requirements,  substituted  brick,  the  details 
therefor  having  been  supplied  by  the  architect.  There  was 
no  written  consent  by  the  owner  to  this  change,  and  no  con- 
sent or  authorization  by  him  of  any  kind.  When  he  re- 
turned home  the  change  had  been  made.  He  does  not  seem 
at  the  time  of  his  return  to  have  made  any  special  objection 
to  the  substitution.  The  contractor  saved  nothing,  ap- 
parently, by  the  change  from  stone  to  brick.  The  original 
estimate  for  this  part  of  the  work  was  $422.  There  is  tes- 
timony in  the  record  that  to  now  make  the  change  and  com- 
plete the  job  as  called  for  by  the  contract  would  cost  one 
thousand  dollars  or  more. 

[2]  There  was  a  violation  of  the  contract  in  furnishing 
deffctive  stone  work  and  in  replacing  it  with  brick  without 
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the  written  consent,  or  the  consent  at  all,  of  the  owner. 
The  owner  was  entitled  to  have  this  stone  front,  and  we  are 
not  prepared  to  say  that  the  court  was  not,  under  the  evi- 
dence, justified  in  allowing  him  damages.  The  measure  of 
damages  was  the  cost  of  replacing  the  work  with  the  ma- 
terial called  for  by  the  contract;  but  in  view  of  the  fact  that 
the  value  of  the  completed  building  was  probably  not 
greatly  reduced  by  the  substitution  of  brick  for  the  artificial 
stone,  it  seems  that  this  measure  of  damages,  though  a  lawful 
one,  places  a  harsh  penalty  on  the  contractor,  especially  in 
view  of  the  fact  that  the  owner's  architect  and  superintend- 
ent both  acquiesced  in  the  change.  However,  neither  of 
them  are  shown  to  have  had  authority  to  authorize  such 
change  in  the  general  character  of  the  structure,  and,  in 
any  event,  the  authority  was  not  obtained  from  the  owner 
nor  evidenced  as  specified  in  the  contract.  [3]  We  do 
not  think  defendant  is  estopped  from  relying  upon  the 
terms  of  his  contract  that  no  changes  should  be  made  with- 
out his  consent  in  writing.  Had  he  known  of  the  change 
when  it  was  in  process,  and  stood  by  without  objection,  the 
doctrine  contended  for  by  appellant  might  apply.  But  he 
did  not  know  of  it  until  it  was  done,  and  the  fact  that  he 
then  made  no  particular  protest  was  in  no  way  prejudicial 
to  the  appellant. 

[4]  It  is  not  necessary  to  review  the  findings  of  the 
court  as  to  each  of  the  specified  items  of  damage  for  un- 
completed work  or  for  defective  work  and  materials.  There 
was  conflict  in  the  testimony  as  to  practically  every  item. 
While  we  are  not  satisfied  that  every  allowance  made  to 
defendant  by  the  court  is  supported  by  the  evidence,  we  are 
satisfied  that  there  was  evidence  to  support  a  sufficient  off- 
set to  more  than  balance  the  amount  to  which  the  plaintiff 
was  entitled. 

The  judgment  is  affirmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  4,  1919, 

All  the  Justices  concurred. 
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[CiT.    No.    2892.    Second    Appellate   DiBtriet,   Division    One. — June    7, 

1919.] 

WESTERN  CALIFORNIA  LAND  COMPANY  (a  Corpora- 
tion),  Respondent,  v.  BENJAMIN  P.  WELCH  et  al., 
Appellants. 

[1]  Appeal — Intiioduction  op  Evidence — Eebonsous  Bulino  op  Trial 
Court — Review  by  Appellate  Court. — On  appeal,  specifications  of 
the  insufficiency  of  the  evidence  to  sustain  the  findings  and  judg- 
ment of  the  trial  court  are  not  necessary  to  enable  the  appellate 
court  to  consider  errors  of  law  in  the  rulings  of  the  trial  court  on 
objections  to  the  introduction  of  particular  evidence,  or  on  a 
motion  to  strike  such  evidence  from  the  record,  or  on  a  motion 
for  nonsuit  on  the  ground  of  irrelevancy  and  immateriality  of 
such  evidence  in  the  absence  of  proper  foundation. 

[2]  Titlb — Possession — Presumption. — Actual  possession  establishes 
presumption  of  title  and  right  to  possession,  which  can  only 
be  overcome  by  proof  of  anterior  possession  or  title  from  a 
paramount  source. 

[3]  Ejectment— Title — Insuppicient  Pboop. — In  an  action  in  eject- 
ment, evidence  of  a  conveyance  to  plaintiff  is  irrelevant  and  imma- 
terial in  the  absence  of  a  showing  that  plaintiff's  grantor  had 
title  to  convey. 

[4]  Id. — Depect  Cured  by  Dependant — Insuppicient  Appellate  Bxo- 
ORD — Presumptions. — ^Where,  in  such  action,  the  defendants  in- 
troduced in  evidence  a  prior  deed  from  a  third  party  to  plain- 
tiff's grantor,  but  the  deed  is  not  made  a  part  of  the  record  on 
appeal  from  a  judgment  in  favor  of  plaintiff,  the  appellate  court 
must  assume  that  such  deed  contained  sufficient  recitals  as  to  the 
grantor's  source  of  title  to  support  the  judgment  of  the  trial 
court. 

[5]  Id. — Want  op  Foundation  por  Evidence — Erroneous  Buunos  op 
Trial  Court. — Where  the  plaintiff  failed  in  such  action  to  lay  the 
proper  foundation  for  the  admission  in  evidence  of  the  deed  to  it, 
but  the  court  ruled  adversely  on  defendants'  objections  to  such 
evidence  and  to  their  motion  for  a  nonsuit,  and  thereafter  the 
defendants  proceeded  with  the  case  and  introduced  the  evidence 
which  supplied  the  defects  in  plaintiff's  proof,  the  erroneous 
rulings  of  the  court  were  cured. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  Stanley  A.  Smitli,  Judge  Presiding.  Af- 
firmed. 
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The  facts  are  stated  in  the  opinion  of  the  court 
James  B.  Jaffray  for  Appellants. 

Gray,  Barker  &  Bowen  and  Donald  Barker  for  Respond- 
ent. 


SLOANE,  J. — This  is  an  action  in  ejectment.  The  com- 
plaint alleges  plaintiff's  ownership  and  right  to  possession 
of  the  land  in  question,  and  that  defendants  were  wrong- 
fully in  possession  and  withholding  it  from  plaintiff.  The 
answer  of  the  defendants  denies  plaintiff's  claim  of  owner- 
ship or  right  of  possession,  and  alleges  that  defendants  are 
in  the  rightful  possession.  The  findings  support  the  allega- 
tions of  the  complaint,  and  judgment  was  for  plaintiff. 
Defendants  appeal  on  the  judgment-roll  and  a  bill  of  ex- 
ceptions. 

While  the  bill  of  exceptions  contains  a  statement  to  the 
effect  that  all  the  evidence  introduced  on  the  trial  is  set 
forth  therein,  it  affirmatively  appears  on  the  face  of  the  bill 
that  it  does  not  contain  all  of  the  evidence.  So  far  as  the 
evidence  on  plaintiff's  part  is  concerned,  the  bill  of  excep- 
tions is  as  follows: 

"Plaintiff  offered  in  evidence  a  deed  from  the  Title  and 
Guaranty  Company  to  plaintiff  Western  California  Land 
Company,  dated  Dec.  11,  1915.  (Here  set  out  so  much  of 
said  deed  as  is  necessary  to  the  action.)  Plaintiff  offered 
a  decree  of  this  court  in  case  number  B-29782,  In  Matter 
of  Voluntary  Dissolution  of  the  Los  Angeles  Title  and  Trust 
Company,  entered  and  docketed  Nov.  4,  1915.  (Here  set 
out  so  much  of  said  decree  as  may  be  necessary  to  the  ac- 
tion.)    Plaintiff  rests. 

**  Defendants  objected  to  each  and  every  part  of  such 
offered  evidence  on  the  ground  that  the  same  was  and  is 
irrelevant,  incompetent  and  immaterial,  and  without  founda- 
tion, which  objection  was  overruled  by  the  court  and  the 
evidence  admitted.  Defendant  then  moved  the  court  to 
strike  out  each  and  every  part  thereof,  on  the  same  grounds 
as  objected  to,  which  motion  was  overruled  by  the  court. 
Defendant  then  moved  the  court  to  grant  a  nonsuit  in  this 
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case  on  the  ground  that  no  evidence  had  been  produced  by 
defendant,  or  admitted  in  evidence,  tending  in  any  way  to 
support  all  or  any  of  the  issues  in  favor  of  the  plaintiff, 
which  motion  was  denied  by  the  court.'* 

If  defendants  had  rested  their  case  at  this  point  we  would 
be  justified  in  reversing  the  judgment. 

[1]  It  is  true,  as  respondent  urges,  that  this  bill  of 
exceptions  contains  no  specification  of  insufficiency  of  the 
evidence  to  sustain  the  findings  and  judgment,  as  is  re- 
quired by  section  648  of  the  Code  of  Civil  Procedure  and 
numerous  decisions  of  the  supreme  and  appellate  courts  of 
this  state,  where  the  findings  are  attacked  for  insufficiency 
of  evidence;  but  no  such  specifications  are  necessary  to 
enable  the  court  to  consider  on  this  appeal  errors  of  law 
in  the  rulings  of  the  trial  court  on  defendant's  objections 
to  the  introduction  of  these  documents,  their  motion  to 
strike  them  from  the  record  and  for  nonsuit  on  the  ground 
of  irrelevancy  and  immateriality  of  the  evidence  in  the 
absence  of  proper  foundation.  {Srmih  v.  Smith,  119  CaL 
183,  [48  Pac.  730,  51  Pac.  183] ;  Barfield  v.  South  Side  Irr. 
Dist,  111  Cal.  118,  [43  Pac.  406] ;  Harper  v.  Gordon,  128 
Cal.  489,  [61  Pac.  84].) 

Notwithstanding  the  fact  that  the  bill  of  exceptions  fails 
to  set  forth,  as  therein  suggested,  the  contents  or  substance 
of  the  deed  and  decree  introduced  by  the  plaintiff,  it  is 
difficult  to  conceive  of  anything  these  documents  could  have 
contained  which,  in  the  absence  of  a  chain  of  conveyances 
or  other  basis  of  title  by  way  of  foundation,  would  show 
title  or  right  of  possession  in  the  plaintiff  as  against  the 
presumption  of  right  and  title  in  defendants  arising  from 
their  actual  and  admitted  possession  at  the  time  of  the  com- 
mencement of  the  action.  [2]  There  is  no  more  firmly 
established  rule  of  evidence  than  that  actual  possession 
establishes  presumption  of  title  and  right  to  possession, 
which  can  only  be  overcome  by  proof  of  anterior  possession 
or  title  from  a  paramount  source.  {Hawxhturst  v.  Lander, 
28  Cal.  331 ;  Morris  v.  Clarkin,  156  Cal.  16,  [103  Pac.  180] ; 
Civ.  Code,  sec.  1006.)  It  is  unnecessary  to  review  the  long 
list  of  authorities  submitted  by  appellants  to  sustain  this 
proposition.  [3]  Plaintiff's  deed  from  the  Title  Guaranty 
and  Trust  Company,  no  matter  what  its  terms,  in  the  ab- 
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sence  of  a  showing  that  the  Title  Guaranty  and  Trust  Com- 
pany had  title  to  convey,  was  entirely  irrelevant  and  imma- 
terial; and  a  decree  in  the  matter  of  the  dissolution  of  the 
Los  Angeles  Title  and  Trust  Company,  an  apparent  stranger 
to  the  title  to  this  property,  was  equally  ineffective,  no  mat- 
ter what  its  recitals.  So  far  as  appears  from  the  record  of 
plaintiff's  side  of  the  case,  the  defendants'  objection  and 
motions  should  have  been  sustained. 

[4]  But  we  find,  however,  in  the  record  of  defendants* 
bill  of  exceptions  that  the  defendants  introduced  in  evi- 
dence a  deed  from  the  Los  Angeles  Title  and  Trust  Com- 
pany to  plaintiff's  grantor,  the  Title  Guaranty  and  Trust 
Company,  antedating  the  deed  to  plaintiff.  The  contents  of 
this  instrument  are  not  set  out.  It  does  not  even  appear 
whether  it  was  a  deed  to  the  land  in  question.  Nothing, 
however,  appears  to  the  contrary.  It  may  have  contained 
recitals  as  to  grantor's  source  of  title  that  would  estop  de- 
fendants from  claiming  against  it.  This  deed  was  put  in 
evidence  by  defendants,  and  they  would  be  bound  by  its 
recitals.  The  law  will  presume,  where  the  extent  and  nature 
of  the  evidence  is  not  sufficiently  set  forth  in  the  bill  of 
exceptions  to  show  the  contrary,  that  there  was  competent 
and  sufficient  evidence  before  the  court  to  sustain  its  rul- 
ings and  findings.  The  burden  is  upon  appellant  to  af- 
firmatively show,  by  production  of  all  the  evidence  on  the 
point,  that  the  ruling  or  finding  was  erroneous. 

[6]  If,  after  the  adverse  rulings  on  their  objection  and 
motions  to  strike  and  for  a  nonsuit,  the  defendants  pro- 
ceeded with  the  case  and  introduced  evidence  which  sup- 
plied the  defects  in  plaintiff's  proof,  the  erroneous  rulings 
of  the  court  are  cured.  {Rohinson  v.  Nevada  Bank,  81 
Cal.  106,  [22  Pac.  478] ;  Rtussell  v.  Paoific  Can  Co.,  116  Cal. 
527,  530,    [48  Pac.  616].) 

The  introduction  of  this  deed  by  defendants,  without  dis- 
closing its  contents  in  the  bill  of  exceptions,  opens  up  a 
field  for  presumption  which  will  support  any  conjecture 
as  to  its  terms  that  might  reasonably  be  made,  and  which 
would,  if  shown,  establish  a  foundation  for  plaintiff's 
claim.  Doubtless  the  failure  to  include  the  terms  of  these 
various  instruments  in  the  engrossed  bill  of  exceptions  was 
the   result   of   an    oversight,    but,    in   the   absence   of   any 
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suggestion  for  the  diminution  of  the  record,  the  appeal  must 
be  determined  by  the  record  as  it  is  presented. 
Judgment  affirmed. 

Pinlayson,  P.  J.,  and  Thomas  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  4,  1919. 

All  the  Justices  concurred. 
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LOS  ANGELES  ATHLETIC  CLUB  (a  Corporation),  Re- 
spondent,  v.  UNITED  STATES  FIDELITY  &  GUAR- 
ANTY COMPANY  (a  Corporation),  Appellant 

[1]  Fidelity  Insurance — Notice  or  Acts  Oonstitutino  Basis  of 
Claim — Failure  to  Comply  With  Poucy. — A  condition  in  a 
policy  of  fidelity  insurance  "that  the  employer  shaJl  give  notice 
by  registered  letter  addressed  to  the  president  of  the  surety  com- 
pany at  its  office  in  Baltimore,  Maryland,  promptly  after  becom- 
ing aware  of  any  act  which  may  be  made  the  basis  of  a  claim,*' 
is  not  complied  with  where  there  is  an  entire  failure  to  give  the 
required  notice  to  the  president  of  the  company,  and  a  delay  of 
about  sixty  days  from  the  time  the  employer  became  aware  of  the 
employee's  alleged  defalcations,  and  of  from  ninety  days  upward 
from  the  time  when  they  should  have  been,  and  probably  were, 
sufficiently  aware  of  these  facts,  before  the  matter  was  called  to 
the  attention  of  even  the  local  agents  of  the  insurance  company. 

[2]  Id. — Materiality  of  Notice  P^vision — Strict  Compliance. — A 
condition  in  a  policy  of  fidelity  insurance  requiring  the  giving 
of  notice  promptly  of  any  act  which  may  be  made  the  basis  of  a 
claim  is  a  material  provision  of  the  policy,  and  must  be  strictly 
complied  with  in  order  to  enable  the  employer  to  recover. 

[3]  Id. — Amount  of  Misappropriations — Method  of  Estimating. — In 
an  action  based  on  a  policy  of  fidelity  insurance,  the  court  may 
arrive  at  an  estimate  of  the  amount  of  the  employee's  total  mie- 
appropriations  by  the  method  of  approximation  from  the  daily 
average  of  articles  coubuuijcl. 
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[4J  Id. — Nonpayment  for  Abtigles — Burden  op  Proof. — In  such  an 
action  against  the  fidelity  insurance  company  to  recover  on  a  bond 
given  to  protect  the  employer  against  any  loss  that  might  be 
sustained  by  reason  of  the  fraud  or  dishonesty  of  the  employee, 
the  burden  is  upon  the  employer  to  prove  that  the  articles  taken 
or  consumed  by  the  employee  were  not  paid  for. 

APPEAL  from  a  judgment  ot  the  Superior  Court  of  Los 
Angeles  County.     Charles  Wellborn,  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McKinley  for  Appellant 

Clyde  E.  Cate,  H.  W.  Creighton,  and  Sol.  A.  Eehart  for 
Bespondent. 

SLOANE,  J. — This  action  was  brought  to  recover  on  a 
bond  or  policy  of  fidelity  insurance.  The  plaintiff  employed 
one  Walter  L.  Patterson  as  manager  of  its  clubhouse  at  a 
salary  of  three  hundred  dollars  per  month,  with  the  express 
agreement  "that  he  was  to  receive  no  other  remuneration, 
perquisites,  or  consideration,"  and  "that  he  should  pay  the 
customary  price  or  charge  so  fixed  by  plaintiflE  for  every 
article  of  said  goods,  wares,  and  merchandise  said  Patterson 
should  receive  for  himself  and  use  to  his  own  benefit";  and 
further,  "that  he  was  not,  under  any  circumstances,  to  take, 
use,  or  receive  for  his  own  benefit  any  articles  of  goods, 
wares,  or  merchandise  kept  in  stock  by  plaintiff  as  afore- 
said without  paying  therefor  the  full  price  fixed  by  plaintiff 
as  the  selling  price  thereof  to  the  members  of  its  said  club." 

The  defendant,  a  fidelity  insurance  company,  for  con- 
sideration, insured  plaintiff  against  any  pecuniary  loss  that 
might  be  sustained  by  reason  of  the  fraud  or  dishonesty 
of  said  Walter  L.  Patterson  up  to  and  including  the  amount 
of  five  thousand  dollars. 

It  stands  admitted  by  the  pleadings  that  Patterson  was  in 
the  employment  of  the  plaintiff,  under  the  agreement  as 
stated,  from  the  first  day  of  November,  1911,  until  the  sec- 
ond day  of  May,  1914. 

The  trial  court  finds  "that  subsequent  to  the  fii-st  day 
of  July,  1912,  the  said  Walter  L.  Patterson  fraudnlcnlly 
and  dishonostly,  and  contrary  to  and  in  violation  ui'  t!i3 
terms  of  said  ayroeincnt  of  employment,  and  without  plaia- 
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tiff's  knowledge  or  consent,  used,  took,  carried  away,  and 
converted  to  his  own  use  goods,  wares,  and  merchandise  con- 
sisting of  certain  articles  and  commodities  kept  in  stock  by 
plaintiff  for  the  use  of  its  members,  such  as  alcoholic  and 
other  beverages,  cigars,  candies,  etc.,  of  the  reasonable  value 
of  $2,015.08.  That  said  Walter  L.  Patterson  has  not  paid 
the  plaintiff  for  any  of  said  goods,  wares,  and  merchandise, 
although  demand  was  made  on  him  therefor/'  The  court 
further  finds  that  plaintiff  had  no  knowledge  of  the  taking 
and  appropriation  of  these  commodities  by  Patterson  until 
"on  or  about  the  first  day  of  April,  1914,  and  that  there- 
after, about  said  date,  plaintiff  advised  the  defendant  cor- 
poration of  the  alleged  acts  of  fraud  and  dishonesty  on  the 
part  of  Patterson." 

Defendant  appeals  from  the  judgment  against  it  for 
$2,015.08,  and  costs.  It  is  urged  that  the  judgment  should 
be  reversed  for  the  following  reasons: 

1.  Because  plaintiff  did  not  comply  with  the  conditions 
of  the  insurance  contract  which  required  ''that  the  em- 
ployer shall  give  notice  by  registered  letter  addressed  to 
the  president  of  the  surety  company  at  it^  ofiice  in  Balti- 
more, Maryland,  promptly  after  becoming  aware  of  any 
act  which  may  be  made  the  basis  of  a  claim";  and  also  that 
**the  employer  shall,  within  ninety  days  after  date  of  said 
notice,  file  with  the  surety  company  its  itemized  claim 
thereunder,  duly  sworn  to." 

2.  That  the  acts  of  Patterson  on  which  the  claim  rests 
did  not  constitute  fraud  or  dishonesty  in  the  course  of  his 
employment,  and  were  not  such  acts  of  dishonesty  as  were 
covered  by  the  policy  of  insurance. 

3.  Insufficiency  of  the  evidence  as  to  the  amount  and 
value  of  the  goods  taken  by  Patterson. 

4.  Insufficiency  of  the  evidence  to  sustain  the  finding  that 
the  articles  taken  and  used  were  not  paid  for. 

On  the  second  specification  of  the  first  ground  of  objection 
to  the  judgment,  we  are  of  the  opinion  that  the  requirement 
for  an  itemized  statement  of  the  claim  was  as  fully  and  sat- 
isfactorily made  as  it  could  be  under  the  circumstances,  by 
the  affidavit  of  various  officers  and  employees  of  the  club, 
which  appear  in  the  record,  and  which  give  in  detail  all  the 
information  as  to  the  nature  and  amount  of  Patterson's 
alleged  misappropriations  which  the  various  witnesses  pos- 
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ficssed.  These  affidavits  were  in  reasonable  time,  before 
bringing  suit,  furnished  to  representatives  of  the  defendant 
company. 

But  as  to  the  first  specification,  there  does  not  appear  at 
any  time  to  have  been  a  compliance  with  the  express  condi- 
tion of  the  policy  that  notice  should  be  ^ven  in  writing  to 
the  president  of  the  company;  and  it  is  more  than  doubtful 
if  such  notice  as  was  conveyed  to  the  local  agents  of  the 
defendant  was  given  with  any  degree  of  promptness  after 
the  officers  of  the  plaintiff  ''became  aware"  of  the  acts  of 
alleged  dishonesty  on  which  they  base  their  claim. 

It  is  claimed  by  plaintiff,  and  the  trial  court  so  found, 
that  plaintiff  had  no  knowledge  of  the  alleged  acts  of  dis- 
honesty on  the  part  of  Patterson  until  on  or  about  the  first 
day  of  April,  1914.  The  only  finding  as  to  notice  to  the 
defendant  is,  that  ''thereafter  and  on  or  about  said  date, 
plaintiff  advised  the  defendant  corporation  of  the  acts  of 
fraud  and  dishonesty  on  the  part  of  Patterson. "  This  is  peril- 
ously close  to  a  vague  and  inu^finite  conclusion  of  law  as 
to  the  matter  of  notice.  Moreover,  we  are  not  at  all  satis- 
fied that  the  evidence  supports  the  finding  as  to  the  time 
of  discovery  of  the  facts,  or  of  the  alleged  notice. 

In  the  first  place,  there  seems  to  have  been  a  conspicuous 
lack  of  diligence  on  the  part  of  the  officers  of  the  club  in 
discovering  Patterson's  habits  in  the  matter  of  personal 
consumption  of  the  supplies  of  the  club.  It  seemc  to  have 
been  a  matter  of  common  notoriety  among  the  employees 
of  the  dub,  including  the  bartenders  who  served  him,  that 
he  was  a  constant  and  capacious  patron  of  the  bar  for 
years.  From  his  subsequent  investigations  the  vice-president 
of  the  club  estimates  that  the  aggregate  of  the  goods  and 
wares  received  by  Patterson — most  of  which  seems  to  have 
been  openly  procured  by  him  from  other  employees  at  the 
bar — amounted  in  value  to  about  six  thousand  dollars. 
Roberts,  the  head  barkeeper,  who  was  in  that  position 
throughout  Patterson's  employment  as  manager,  testified 
that  the  latter  received  at  his  bar,  on  an  average  per  day, 
four  long  whisky  highballs,  two  cocktails,  three  to  five  pints 
of  beer,  two  gin  fizzes,  and  two  glasses  of  Lithia  water; 
and  that  he  smoked  about  eight  cigars  per  day,  and  received 
from  two  to  six  quarts  of  whisky  per  week,  and  six  pints 
of    champagne    per    week — together    with    cigarettes,    light 
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wines,  and  other  commodities  not  enumerated.  The  witness 
further  states  that  he  does  not  include  in  his  list  any 
liquor  which  Patterson  might  have  drunk  between  2:30 
P.  M.  and  4:30  P.  M.,  while  the  witness  was  oflf  duty.  An- 
other bartender,  named  Sakai,  testified  that  he  was  a  bar- 
tender of  the  club  after  July  14,  1913,  and  that  he  served 
Patterson  drinks  on  an  average  of  about  four  pints  of  Bud- 
weiser  a  day,  a  cocktail  before  dinner,  another  about  6:30 
P.  M.,  and  about  three  pints  of  whisky  a  week.  Also  occa- 
sional highballs  and  packages  of  candy.  Shubata,  another 
bartender,  testifies  to  serving  Patterson  mostly  highballs, 
Budweiser  beer,  and  some  champagne.  He  served  him  an 
average  daily  of  from  three  to  five  highballs,  about  four 
pints  of  Budweiser,  about  three  pints  of  whisky  per  week, 
a  gin  fizz  in  the  morning,  and  sometimes  wiuc,  cocktails, 
and  champagne. 

All  of  this  was  done  openly  and  from  the  service  bar  of 
the  club.  The  witnesses  further  stated  that  Patterson  paid 
very  little,  and  that  no  account  was  kept  by  them. 

One  F.  W.  Lloyd,  whose  affidavit  was  admitted  in  evi- 
dence as  part  of  the  statement  submitted  to  the  defendant 
company,  testifies  that  he  was  the  house  detective  of  the 
plaintiff  club;  about  March  1,  1914,  it  was  reported  to  him 
''by  numerous  employees  of  the  club  that  Patterson  was 
in  the  habit  of  drinking  quite  heavily,  and  that  he  was  fre- 
quently intoxicated,  and  that  the  said  employees  believed 
that  said  Patterson  was  not  paying  for  the  liquor  which 
he  drank  and  had  sent  out  to  his  house  from  the  club;  that 
this  affiant  reported  said  rumors  to  Mr.  Frank  A.  Qarbutt, 
vice-president  of  said  club,"  and  that  Garbutt  stated  that 
he  did  not  believe  the  rumors,  but  directed  the  witness  to 
investigate.  That  on  the  expiration  of  a  week,  and  ''being 
convinced  that  said  Patterson  was  defrauding  the  club  of 
many  dollars'  worth  of  liquor  each  day,"  the  witness  again 
reported  to  Garbutt  the  result  of  his  investigations.  This 
affiant  further  avers  "that  it  was  generally  known  among 
the  employees  of  said  club  that  said  Patterson  was  mulct- 
ing said  club  out  of  large  quantities  of  valuable  commodi- 
ties daily,  but  that  this  knowledge  on  the  part  of  said  em- 
ployees was  just  on  hearsay  and  upon  their  observations  of 
Patterson's  apparent  intoxication."  According  to  this  wit- 
ness, the  information  contained  in  his  affidavit  was  conveyed  to 
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Mr.  Garbutt,  the  vice-president  and  a  director  of  the  club, 
early  in  March,  1914. 

The  testimony  of  Mr.  Garbutt  himself  is  rather  confus- 
ing. He  states  in  one  of  his  affidavits  that  in  his  capacity 
as  vice-president  of  the  club,  he  did,  **on  or  about  the 
twenty-fifth  day  of  January,  1914,  become  cognizant  of 
said  acts  of  fraud  and  dishonesty  on  the  part  of  said 
Walter  L.  Patterson,  whereby  said  Patterson  was  misap- 
propriating goods  belonging  to  said  Los  Angeles  Athletic 
Club."  In  another  place,  in  answer  to  the  question:  **Did 
Patterson  ever  do  anything  which  you  considered  as  a  vio- 
lation of  the  terms  of  his  employment!"  he  answered:  **0n 
or  about  three  months  before  Mr.  Patterson  was  discharged 
it  was  brought  to  my  attention  that  he  was  drinking  at  the 
club."  Patterson  was  discharged  May  2,  1914.  At  an- 
other place  in  his  affidavit  he  states  that  ''during  the  period 
between  January  28,  1914,  and  May  2,  1914,  Patterson  mis- 
appropriated goods  of  the  value  of  $209.70,"  and  **that  the 
fraud  and  dishonesty  of  said  Walter  L.  Patterson  was  not 
discovered  or  suspected  by  said  Frank  A.  Garbutt,  or  any 
other  officer  of  the  Los  Angeles  Athletic  Club,  before  or 
until  the  date  last  mentioned."  If  this  refers  to  the  date 
of  May  2d,  the  date  when  Patterson  was  discharged,  it  is 
inconsistent  with  all  the  other  testimony  on  this  point.  It 
is  more  probable  that  he  refers  to  the  "period"  somewhere 
between  January  28th  and  May  2d.  At  another  place  in 
his  affidavits  Mr.  Garbutt  states  that  on  or  about  the  1st 
of  April,  1914,  facts  were  reported  to  him  tending  to  show 
that  Patterson  **was  systematically  defrauding  the  club." 
It  is  upon  this  date  that  the  court  fixes  its  finding;  but 
it  may  be  observed  that  the  witness  does  not  state  in  this 
connection  that  he  had  no  information  of  an  earlier  date« 
We  find  in  the  record  a  letter,  introduced  by  plaintiff,  ad- 
dressed to  Mr.  Garbutt,  signed  by  one  J.  E.  Murphy,  of 
date  March  3,  1914,  purporting  to  confirm  a  previous  inter- 
view with  Garbutt,  which  letter  calls  attention  to  a  liberal 
supply  of  liquors  at  Mr.  Patterson's  home,  and  a  state- 
ment by  Patterson  that  'Mr.  Garbutt  might  be  a  shrewd 
business  man,  but  he  sure  was  easy  when  it  came  to  club 
business,  for  he — Patterson — pulled  it  all  over  them  when 
it  came  to  taking  an  inventory  in  the  wine-room."  The 
letter  also  contains  a  statement  of  the  writer  that  on  leav* 
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ing  the  club  on  one  occasion  he  saw  the  storeroom  man 
come  up  from  the  wine-room  and  give  Patterson  three  large 
boxes  of  cigars.  There  are  also  further  statements  in  the 
letter  calculated  to  reflect  upon  Mr.  Patterson's  integrity 
in  his  relations  to  the  club. 

The  conclusion  cannot  be  avoided  that  the  officers  of  the 
club  had  information  as  early  as  the  first  part  of  March, 
1914,  sufficient  to  demand  an  investigation,  and  that  every 
facility  was  close  at  hand  and  accessible  for  getting 
promptly  at  the  facts.  There  seems  to  have  been  no  hesi- 
tancy on  the  part  of  the  various  employees  in  telling  what 
they  knew,  when  asked. 

In  spite  of  this  remarkable  history  of  events,  there  is  no 
pretense  of  any  notice  to  the  president  of  the  defendant 
company,  as  required  by  the  policy,  and  no  evidence  of 
any  notice  at  all,  so  far  as  we  have  been  able  to  discover, 
earlier  than  the  last  of  May  or  the  1st  of  June,  1914. 
The  only  definite  evidence  on  this  point  is  contained  in  the 
testimony  of  Mr.  Creighton,  an  attorney  for  the  plaintiff, 
who  states  that  he  first  became  aware  of  the  matters  in- 
volving Patterson  about  April  1,  1914,  when  Mr.  Garbutt 
called  him  into  his  office  and  told  him  that  he  had  informa- 
tion tending  to  show  that  Mr.  Patterson  had  been  violating 
his  contract.  He  says  he  took  the  matter  up  with  Mr. 
Shroder,  of  the  Prank  M.  Kelsey  Company  (local  agents 
of  the  defendant,  we  assume),  some  time  during  the  month 
of  May.  Further  on  in  his  testimony  he  says:  ''The  first 
occasion  of  taking  these  facts  up  with  Mr.  Shroder,  or  any- 
body, was  the  latter  part  of  May  or  the  first  of  June.'* 
Later  on  in  his  testimony,  having  examined  certain  corre- 
spondence of  date  May  7,  1914,  he  says  that  the  claim  was 
not  presented  to  the  Prank  M.  Kelsey  Company  ''until 
after  May  7,  1914."  He  states  further  that  Mr.  Shroder 
told  him  to  place  the  claim  in  form  and  present  it  to  him, 
and  that  he  might  wait  until  he  had  done  so  before  send- 
ing formal  notice  to  the  president  of  the  company.  If 
any  authority  on  the  part  of  a  representative  of  the  local 
agent  to  make  such  a  waiver  of  notice  could  be  assumed 
under  any  circumstances,  we  are  met  by  the  provision  of 
the  insurance  bond  or  policy  that  **none  of  its  conditions 
shall  be  deemed  to  have  been  waived  by  or  on  behalf  of 
said  surety  unless  the  waiver  be  clearly  expressed  in  writ- 
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ing,  over  the  signature  of  its  president  or  secretary,  or  their 
duly  authorized  officer,  and  its  seal  thereto  affixed." 

[1]  We  have  here,  then,  an  entire  failure  to  give  the 
required  notice  to  the  president  of  the  company,  and  a 
delay  of  about  sixty  days  from  the  time  the  court  found 
the  plaintiff  became  aware  of  Patterson's  alleged  defalca- 
tions, and  of  from  ninety  days  upward  from  the  time  when 
they  should  have  been,  and  probably  were,  sufficiently 
aware  of  these  facts,  before  the  matter  was  called  to  the 
attention  of  even  the  local  agents  of  defendant.  And  the 
authority,  by  the  way,  of  these  agents  to  act  for  the  com- 
pany in  any  capacity  does  not  appear  in  the  record. 

[2]  Respondent  contends  that  this  condition  of  the  pol- 
icy requiring  prompt  notice  of  the  acts  constituting  the 
basis  of  a  claim  is  not  material  to  the  rights  of  defendant, 
and  that  under  the  Civil  Code,  section  2611,  the  violation 
of  an  immaterial  provision  of  a  policy  does  not  avoid  it, 
unless  it  is  so  expressly  declared  in  the  policy.  The  con- 
tention that  this  express  condition  for  prompt  notice  is  not 
material  to  the  contract  is  not  sustained  by  respondent's 
authorities,  and  is  contrary  to  the  generally  recognized  con- 
struction of  such  requirements  in  insurance  policies.  Re- 
spondent's citations  to  the  effect  that  notice  is  not  material 
unless  it  is  shown  that  injury  has  resulted  from  the  failure 
to  give  same,  in  nearly  every  instance,  deal  with  the  implied 
requirements  of  notice  under  the  general  law  of  guaranty 
and  suretyship.  Here  the  parties  expressly  stipulated  in 
their  written  contract  for  prompt  and  specific  notice.  To 
quote  from  another  opinion:  **The  conditions  in  policies 
requiring  notice  of  losses  to  be  given,  and  proofs  of  the 
amounts  to  be  furnished  the  insurer  within  certain  pre- 
scribed periods,  must  be  strictly  complied  with  to  enable 
tlie  insured  to  recover.  And  it  is  not  perceived  that  the 
conditions  under  consideration  stand  upon  any  different 
footing.  The  contract  of  insurance  is  a  voluntary  one,  and 
the  insurers  have  the  right  to  designate  the  terms  upon 
which  they  will  be  responsible."  (Riddlesbarger  v.  Hart- 
ford  Ins.  Co.,  7  Wall.  386,  390,  [19  L.  Ed.  257,  see,  also, 
Rose's  U.  S.  Notes],  cited  in  California  Sav.  Bank  v.  Amer- 
icon  Surety  Co.,  87  Fed.  118.) 

Construing  and  a[)pb'"^g  a  requirement  of  notice  similar 
to  the  one  here,  in  a  fidelity  insurance  policy,  in  the  case 
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of  California  8av.  Bank  v.  American  Surety  Co,,  supra. 
Judge  Wellborn,  of  the  United  States  district  court,  in 
his  opinion,  says:  ''In  case  of  loss  upon  an  insurance 
against  fire,  an  insurer  is  exonerated  if  notice  thereof  be 
not  given  him  by  some  person  insured  or  entitled  to  the 
benefit  of  the  insurance  without  unnecessary  delay.  (Civ. 
Code,  sec.  2633.)  .  .  .  Whether  or  not  in  other  kinds  of 
insurance  notice  is  essential,  depends  upon  the  contracts 
which  the  parties  make.  The  foregoing  section,  however, 
does  emphasize  in  the  strongest  possible  manner  the  mate- 
riality of  notice  in  the  case  of  fire  insurance;  and  it  is 
believed  that  in  fidelity  insurance,  which  is  of  recent  origin, 
notice  of  the  fraudulent  acts  of  the  employee  is  of  equal,  if 
not  greater,  importance,  for  the  reason  that  prompt  noti- 
fication may  often  enable  the  insurer  to  avoid,  or  secure 
indemnity  for,  losses  which  otherwise  would  be  inevitable  or 
irremediable.  The  authorities  cited  by  defendant  to  the 
effect  that  the  requirement  as  to  notice  of  loss  is  a  material 
provision,  and  must  be  strictly  complied  with  in  order  to 
enable  the  employer  to  recover,  are  numerous.  (Ermen^ 
trout  V.  Oirard  Fire  etc.  Ins.  Co.,  63  Minn.  305,  [56  Am, 
St.  Rep.  485,  30  L.  R.  A.  346,  65  N.  W.  635] ;  Quintan  v. 
Providence  etc.  Ins.  Co.,  133  N.  Y.  356,  [28  Am.  St.  Rep. 
645,  31  N.  E.  31] ;  Union  Ins.  Co.  v.  McGookey,  33  Ohio 
St.  555;  2  Wood  on  Insurance,  sees.  436,  437;  2  May  on 
Insurance,  sec.  461;  Tayloe  v.  Merchants'  Fire  Ins.  Co., 
9  How.  403,  [13  L.  Ed.  187,  see,  also,  Rose's  U.  S. 
Notes])."  The  opinion  cited  further  states:  **The  allega- 
tions of  the  complaint  that  the  defendant  was  in  May,  1892, 
fully  advised  and  informed  of  the  breaking  of  the  bond  and 
the  loss  resulting  therefrom  do  not  in  my  opinion  excuse 
plaintiff's  failure  to  give  the  prescribed  written  notice  of 
the  fraudulent  acts  of  the  employee,  and  such  failure  is 
nonperformance  of  the  contract  on  the  part  of  plaintiff  as 
to  defeat  recovery." 

It  may  be  conceded  that  the  insured  is  not  called  upon 
to  act  on  mere  suspicion  in  the  matter  of  giving  notice  to 
the  insurer;  but  in  this  case  the  plaintiff  knew,  or  had 
every  opportunity  of  knowing,  all  the  facts  early  in  March, 
or  the  1st  of  April,  1914,  at  the  latest. 

Our  conclusions  as  to  the  materiality  of  the  requirement 
to  give  notice  oi'  the  £act^  upon  which  respondent's  claim 


448    L.  A.  Athletic  Club  v.  Fidelity  etc.  Co.    [41  Cal.  App. 

is  based,  and  the  failure  to  make  a  reasonable,  or  any,  com- 
pliance with  its  terms,  make  it  unnecessary  to  discuss  to 
any  extent  the  other  points  of  appellant's  argument.  It 
may  be  said,  however,  that  while  under  the  terms  of  the 
employment  of  Patterson  any  ordinary  running  of  a  bill 
at  the  bar  or  restaurant  of  the  club,  although  remaining 
unpaid,  might  merely  create  a  debt  and  not  constitute  a 
fraud,  the  nature  and  extent  of  his  appropriation  and  con- 
sumption of  the  supplies  of  the  plaintiff  club  as  shown  here, 
particularly  the  carrying  away  of  liquors  and  cigars,  are, 
we  believe,  such  as  to  justify  a  finding  of  fraud  and  dis- 
honesty in  his  transactions. 

[3]  We  are  satisfied,  too,  that  the  court  had  a  right  to 
arrive  at  an  estimate  of  the  amount  of  Patterson's  misap- 
propriations by  the  method  of  approximation  from  the  daily 
average  of  articles  consumed.  The  fact  alone  that  it  is 
difficult,  and  perhaps  impossible,  to  reach  an  accurate  ac- 
counting, should  not  deprive  the  insured  of  all  relief.  But 
the  difficulty  presented  by  the  finding  of  the  court  on  this 
point  is  that  it  does  not  show  what  proportion  of  the  value 
taken  by  Patterson  accrued  prior  to  the  discovery  of  his 
dishonest  acts.  It  is  well  settled  law,  and  is  expressly  pro- 
vided by  this  policy  of  insurance,  that  the  insurer  shall  not 
be  liable  for  any  acts  of  fraud  or  dishonesty  committed  by 
the  employee  after  the  employer  shall  become  aware  of  any 
act  which  may  be  made  the  basis  of  a  claim.  The  court 
here  finds  that  ''subsequent  to  the  first  day  of  July,  1912,** 
the  said  Walter  L.  Patterson  fraudulently  and  dishonestly, 
and  contrary  to  the  terms  of  his  agreement,  appropriated 
to  his  own  use  the  goods  and  wares  of  plaintiff  to  the 
value  of  $2,015.08.  Patterson's  dishonesty  was  discovered 
not  later  than  April  1,  1914.  He  continued  in  the  employ 
of  plaintiff  until  May  2,  1914.  The  evidence  tends  to 
show  that  his  misappropriations  continued  throughout  his 
employment.  What  proportion  of  the  value  found  by  the 
court  accrued  after  April  1st  cannot  be  determined  from 
the  record.     The  finding  is  insufficient  in  this  respect 

It  is  also  doubtful  if  there  is  any  sufficient  evidence  of 
nonpayment.  The  bartenders  testified  that  Patterson  paid 
them  something,  but  not  much.  As  to  whether  there  was 
ever  any  settlement  with  the  officers  of  the  club,  there  is  no 
evidence  at  all.     If  the  action  was  against  Patterson,  the 


June,  1919.]  McCbay  v.  WoTKYNa  449 

burden  would  be  upon  him  to  show  payment  [4]  But 
in  this  action  against  his  sureties  it  is  certainly  incumbent 
on  plaintiff  to  show  nonpayment.  The  action  is  not  on  the 
indebtedness  of  Patterson,  but  upon  a  contract  to  indem- 
nify plaintiff  against  pecuniary  loss  from  Patterson's  dis- 
honesty. The  plaintiff  must  prove  his  loss,  and  to  do  this 
must  establish  the  fact  that  Patterson  has  not  paid  for  the 
goods  taken. 
The  judgment  is  reversed. 

Finlayson,  P«  J.,  and  Thomas,  J.,  concurred. 
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A.  L.  McCRAY,  Respondent,  v.  WALTER  L.  WOTKYNS 

et   al.,   Appellants. 

[1]  MfcOH'ANiQS'  Liens — Gbadimo  op  Lot — ^Want  ot  Oontract. — ^A  per- 
son is  not  entitled  to  a  lien,  under  section  1191  of  the  Code  of 
Civil  Procedurei  for  work  done  in  grading  and  leveling  a  lot  where 
his  proposal  to  do  the  work  was  not  unconditionaUy  accepted,  cr 
squarely  assented  to,  by  the  owner  thereof. 

[2]  Id. — ^Knowledoe  or  Work — Disclaimer  or  Liabiutt. — ^Where 
such  lot  is  the  separate  property  of  the  wife  and  she  has  no 
knowledge,  either  actual  or  constructive,  during  the  progress  of 
the  work,  that  her  lot  is  being  graded,  the  person  doing  such 
work  is  not  entitled  to  a  lien,  under  section  1192  of  tlio 
Code  of  Civil  Procedure,  by  reason  of  her  failure  to  post  a  notice 
disclaiming  liability. 

[3]  Id. — Nonci — Husband  not  Agent  por  Wife. — In  such  ease,  notice 
to  the  husband  is  not  notice  to  wife — the  owner  of  the  lot-^ 
where  such  husband  is  not  the  wife^s  agent  to  receive  such,  or 
any,  notiee. 

[4]  Id. — Unaccepted  Offer — Personal  Liability. — Where  neither  the 
'^ife,  who  owned  the  lot,  nor  her  husband,  accepted  the  offer  to 
grade  and  level  the  lot,  neither  may  be  held  personally  liable 
therefor. 

APPEAL  from    a   judgment   of  the   Superior  Court   of 
Los  Angeles  County.     Grant  Jackson,  Judge.     Reversed. 

41  Cal.  App.— 29 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Elliot  Gibbs  for  Appellants. 

J.  Ira  Courtney  and  A.  E.  Hamilton  for  Respondent. 

FINLAYSON,  P.  J.— Plaintiff  seeks  to  enforce  a 
mechanic's  lien  on  a  lot  in  Los  Angeles  belonging  to  de- 
fendant Kate  B.  Wotkyns,  for  work  done  in  grading  and 
leveling  the  lot.  The  defendant  Kate  is  the  wife  of  her 
codefendant  Walter,  and  the  land  is  her  separate  property. 
From  a  judgment  decreeing  that  plaintiff  has  a  lien  on  the 
lot,  directing  its  sale  by  the  sheriff  and  adjudging  that 
plaintiff  have  a  deficiency  judgment  against  both  defend- 
ants if  the  lot  shall  not  sell  for  enough  to  satisfy  plaintiff's 
claim,  defendants  appeal. 

The  appeal  was  taken  under  the  alternative  method. 
Notwithstanding  that,  where  the  appeal  is  so  taken,  the 
statute  requires  the  parties  to  print  in  their  briefs,  or  in 
a  supplement  appended  thereto,  such  portions  of  the  record 
as  they  desire  to  call  to  the  attention  of  the  court  (Code 
Civ.  Proc,  sec.  953c),  and  the  typewritten  transcript  of 
the  evidence  in  the  case  covers  some  eighty  pages,  there  is 
not  printed  in  any  of  the  briefs,  or  in  any  supplement 
thereto,  more  than  the  merest  modicum  of  the  evidence. 
[1]  However,  from  a  consideration  of  such  of  the  evidence 
as  is  printed,  we  think  the  judgment  must  be  reversed, 
for  the  reason  that  it  appears  therefrom  that  neither  de- 
fendant ever  made  any  contract  with  plaintiff  to  grade  the 
lot,  and  that  Kate  B.  Wotkyns,  the  owner  of  the  lot,  had  no 
knowledge,  actual  or  constructive,  that  plaintiff  had  done 
any  woik  thereon,  until  some  time  after  the  lot  had  been 
graded. 

From  the  meager  evidence  printed  in  appellants*  brief, 
which  is  not  controverted  by  any  printed  in  respondent's 
brief,  it  appears  that  before  he  did  any  work,  plaintiff 
proposed  to  defendants  that  he  would  grade  and  level  the 
lot  for  one  thousand  dollars.  This  j)roposal  was  not  ac- 
cepted. Instead,  as  plaintiff  himself  t-^stified,  defendants 
told  him,  in  cnVet,  thnt  they  would  allow  him  to  do  the 
work  provided  tlioy  oonld  borrow  the  nccoysary  money,  and 
asked  him  to  telephone  them  the  next  day,  telling  him  tl.at 
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they  would  then  let  him  know  if  they  could  get  the  money. 
The  next  day  plaintifT  did  telephone  defendants,  but  was 
informed  that  they  were  still  negotiating  for  the  loan. 
There  is  no  evidence  that  the  loan  was  ever  eflfected.  From 
this  it  is  obvious  that  plaintiff's  proposal  was  not  uncon- 
ditionally accepted,  or  squarely  assented  to,  and  that,  there- 
fore, there  never  was  a  binding  contract  between  plaintiff 
and  defendants,  or  either  of  them. 

Section  1191  of  the  Code  of  Civil  Procedure  provides 
that  **any  person  who,  at  the  request  of  the  owner  of  any 
lot  •  •  .  grades,  ...  or  otherwise  improves  the  same,  .  .  . 
has  a  lien  upon  said  lot."  As  there  was  no  unqualified 
acceptance  of  plaintiff's  proposal,  it  cannot  be  said  that 
he  graded  or  improved  the  lot  at  the  ** request"  of  the  owner 
or  of  either  of  the  defendants. 

[2]  Nor  is  there  any  evidence  that,  at  any  time  dur- 
ing the  progress  of  the  work,  the  owner  of  the  lot,  Kate 
B.  Wotkyns,  had  any  knowledge,  actual  or  constructive, 
that  her  lot  was  being  graded,  so  as  to  entitle  plaintiff  to 
a  lien  under  section  1192  by  reason  of  the  owner's  failure 
to  post  a  notice  disclaiming  liability.  Upon  this  aspect  of 
the  case,  substantially  the  only  evidence  presented  for  our 
consideration  in  the  briefs  of  either  party  is  that  which 
respondent  himself  has  printed  in  his  brief.  [3]  From 
this  it  appears  that  neither  defendant  visited  the  lot  while 
the  work  was  being  done;  but  that  shortly  before  plaintiff 
completed  the  work,  and  while  there  still  remained  some 
slight  amount  to  be  done  in  order  to  finish  the  grading 
and  leveling,  he  telephoned  to  the  husband,  Walter  B. 
Wotkyns,  and  asked  him  if  there  was  any  little  thing  he 
wanted  done  to  finish  the  job  the  way  he  wanted  it.  While 
this  may  have  given  notice  to  the  husband  that  work  was 
then  being  done  upon  his  wife's  lot,  it  was  not  notice  to 
the  wife — the  owner  of  the  lot.  There  is  no  evidence  that 
the  husband  was  the  wife's  agent  to  receive  such,  or  any, 
notice;  and  she,  it  seems,  testified  that  she  did  not  know 
that  any  work  had  been  done  upon  the  lot  until  after  the 
grading  was  completed. 

Since  neither  defendant  "requested"  plaintiff  to  do  the 
work,  and  the  owner  of  the  lot  had  no  knowledge  of  the 
work  until  after  its  completion,  plaintiff  was  not  entitled 
to  a  lien.     [4]     Nor  is  either  defendant  personally  liable. 
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First,  because,  there  being  no  unqualified  acceptance  of 
plaintiff's  offer  to  grade  the  lot  for  one  thousand  dollars, 
neither  defendant  contracted  for  the  work;  secondly,  be- 
cause there  is  no  showing  that  either  defendant  has  become 
personally  liable  by  reason  oi  'Sstoppel  or  ratification,  or 
otherwise. 
Judgment  reversed. 

Sloane,  J.,  and  Thomas,  J.,  concurred* 


[Cir.    No.   2144.    Second   Appellate   Dietriet,   Division   Two. — June   7, 
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ARTHUR    L.    PARRAR,    Appellant,    t.    MATILDA    h 

PARRAR,  Respondent 

[1]  Evidence — Weight  and  Cbedibilitt. — The  relative  weight  and 
credibilitj  of  conflicting  testimonj  on  any  given  point  is  a  matter 
toT  the  trial  court. 

[2]  Husband  and  Wife — Pbopebtt  Standing  or  Becobd  m  Name  op 
"Wife — PfeESUMPnoN. — Where  property  has  always  stood  of  record 
in  the  name  of  the  wife,  the  presumption  is  that  it  is  her  separate 
property. 

[8]  Divorce — Attorneys'  Fees  tor  Wipe — Fixing  Amount  After 
Trial — Stipulation  of  Parties — Inclusion  m  Judgment. — ^While 
ordinarily,  in  an  action  for  divorce,  the  allowance  of  attorneys' 
fees  to  the  wife  must  be  made  in  eontemplation  of  services  to  be 
rendered  pending  the  action,  where  the  matter  of  fixing  the 
amount  which  she  should  receive  for  services  of  her  attorneys  is 
by  express  stipulation  between  the  parties  deferred  to  the  close 
of  the  trial,  the  court  has  jurisdiction  to  make  the  order  for 
attorneys'  fees  contemporaneously  with  the  judgment.  That  the 
allowance  for  attorneys'  fees  is  made  in  the  judgment  rather  than 
by  a  separate  order  can  in  no  wise  prejudice  the  husband. 

[4]  Id. — Permanent  Alimony — Discretion  of  Trial  Court. — The 
amount  to  be  given,  if  anything,  as  permanent  alimony  is  a  matter 
within  the  rcasonaMo  discretion  of  the  eourt,  and  it  cannot  be 
said  that  $35  a  month  is  excessive  or  oppressive  to  a  man  who  is 
receiving  $75  a  month,  in  addition  to  his  board  and  lodging. 

[6]  Id. — Release  of  Husband  from  Marriage  Obligation. — The  al- 
lowance to  the  wife  of  permanent  alimony  is  the  enforcement  of 
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an  obligation  which  the  husband  took  upon  himself  when  he  mar- 
ried her,  and  from  which  he  cannot  be  permitted  to  free  himself 
bj  deserting  her  willfully  and  without  legal  cause. 

[6]  JuDQss — Status  and  Duties  of  Tkial  Judge. — ^A  trial  judge  does 
not  sit  as  a  mere  referee  in  a  contest  of  wits  between  counsel  in 
the  ease,  and  it  is  not  only  within  his  province,  but  is  his  duty, 
to  see  that  as  nearly  as  possible  the  issues  shall  be  disposed  of  on 
their  merits;  and  it  is  not  out  of  place  for  him  to  call  attention 
to  omissions  in  the  evidence  or  defects  in  the  pleadings  which  are 
likely  to  result  in  a  mistrial. 

APPEAL  from  a  judgment  of  the  trial  court  of  Los 
Angeles  County.    Lewis  B.  Works,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thompson  &  Creighton  for  Appellant. 

Frank  C.  Collier  and  Collier,  Shelton  &  Schlegel  for 
Respondent 

SLOANE,  J. — ^Plaintiff  brought  his  action  in  this  case 
for  a  divorce  on  the  ground  of  extreme  cruelty.  The 
defendant,  by  her  cross-complaint,  alleged  desertion  and  adul- 
tery. The  judgment  was  for  defendant  on  the  ground  of  de- 
sertion. The  appeal  is  taken  by  plaintiff  and  cross-defendant 
from  the  part  of  the  judgment  disposing  of  the  property 
rights,  and  awarding  to  defendant  alimony  and  attorneys' 
fees. 

The  findings,  so  far  as  material  to  this  appeal,  are  in 
substance  as  follows: 

That  plaintiff  and  defendant  accumulated  as  community 
property  the  following  property,  and  none  other,  to  wit: 
The  household  furniture;  the  wearing  apparel  and  personal 
effects  of  plaintiff  and  defendant;  one  automobile;  and  a 
mining  interest  of  some  kind  or  character  in  the  state  of 
Colorado. 

That  the  following  is  separate  property  of  the  defend- 
ant: Easterly  41  feet  of  westerly  48  feet  of  Lot  28  in 
Block  B  of  West  Los  Angeles;  Lot  102  of  Exposition  Park 
Square,  of  Los  Angeles;  $350  in  cash  in  possession  of  de- 
fendant. 

That  defendant  has  no  income,  but  that  she  has  about 
$350  in  money  on  deposit.    That  plaintiff  is  at  present  em- 


454  Parrab  V,  Parrar.  [41  Cal.  App. 


ployed  at  a  grocery-store  in  Barstow,  California,  at  a  montlily 
salary  of  $75,  in  addition  to  his  board  and  room ;  that  $35  per 
month  is  a  reasonable  amount  for  permanent  alimony;  that 
two  hundred  dollars  is  a  reasonable  attorneys'  fee  to  be 
awarded   defendant. 

The  judgment,  as  to  the  property  rights,  was  in  accordance 
with  these  findings,  and  divided  the  community  property  by 
giving  to  defendant  the  household  furniture  and  her  per- 
sonal effects  and  wearing  apparel,  and  to  the  plaintiff  the 
automobile,  the  Colorado  mining  interest  and  his  personal 
effects  and  wearing  apparel;  the  court  adjudging  this  to  be 
an  equal  division  in  value  of  the  community  property.  The 
defendant  also  had  judgment  for  permanent  alimony  at  $35 
per  month,  and  two  hundred  dollars  attorneys'  fees. 

[1]  The  main  contention  of  appellant  is  that  the  evi- 
dence does  not  support  the  finding  that  the  real  property  is 
the  separate  property  of  defendant.  Most  of  appellant's 
argument,  however,  is  taken  up  with  a  discussion  of  the 
relative  weight  and  credibility  of  the  conflicting  testimony 
on  this  point.  That  was  a  matter  for  the  trial  court.  It 
may  be  conceded  that  defendant's  account  of  the  resources 
from  which  she  obtained  title  to  this  property  is  not  very 
clear  or  convincing.  She  claims  to  have  had  three  thou- 
sand dollars  of  which  her  husband  was  not  aware  at  the 
time  of  their  marriage,  and  as  to  the  disposition  of  which, 
during  the  years  previous  to  these  real  estate  investments, 
she  is  very  vague  and  noncommittal  in  her  explanations. 
On  the  other  hand,  the  only  way  appellant  attempts  to 
explain  the  purchase  of  these  lots  as  community  property, 
and  which  explanation  is  denied  by  L'espondent,  is  on  the 
theory  that  a  large  proportion  of  the  consideration  paid 
for  them  was  money  saved  by  the  respondent  from  an 
allowance  of  $50  per  month,  with  perhaps  one  hundred 
dollars  a  year  additional,  which  he  paid  to  her  for  a  period 
of  several  years.  Incidentally  it  is  conceded  that  she  kept 
up  all  of  the  household  expenses,  and  clothed  herself  out 
of  this  allowance.  The  consideration  paid  for  the  two  prop- 
erties was,  $2,650  for  the  first  described  lot,  on  which  tlie 
parties  resided,  and  one  thousand  five  hundred  dollars  for 
the  other  lot,  aggregating  $4,150.  It  is  agreed  that  Mrs. 
Farrar  had  at  least  six  hundred  dollars  at  her  marriage, 
and   from   about   seven   hundred   dollars  to   one  thousand 
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dollars  subsequently  inherited  from  her  parents,  and  she 
admits  that  she  paid  about  five  hundred  dollars  of  the  eon- 
sideration  of  the  last-described  lot  from  savings  from  her 
allowance;  but  this  would  still  leave  an  additional  sum  of 
from  two  thousand  dollars  to  two  thousand  three  hundred 
dollars  to  be  accounted  for,  and  we  are  inclined  to  believe 
that  respondent's  daim  that  she  had  three  thousand  dol- 
lars, instead  of  merely  six  hundred  dollars,  at  the  time  of 
her  marriage  is  a  more  credible  explanation  of  the  purchase 
money  than  the  surmise  of  appellant  that  she  saved  a  total 
of  some  two  thousand  five  hundred  dollars,  or  over  $25  a  month 
for  eight  years,  from  an  allowance  of  $50  per  month,  after 
paying  all  the  current  expenses  of  the  household  therefrom. 
[2]  In  addition  to  this,  we  have  the  presumption  of  sepa- 
rate ownership,  from  the  fact  that  this  property  has  at  all 
times  stood  of  record  in  Mi*s.  Farrar 's  name. 

The  defendant  testified  that  the  home  place,  which  is  all 
of  the  real  estate  that  plaintiff  in  his  complaint  claimed 
as  community  property,  *'was  purchased  with  money  that 
was  absolutely  my  own  money.  It  was  money  that  I  had 
before  I  married  Mr.  Farrar.  I  had  my  own  funds,  and 
it  was  with  these  funds  that  I  purchased  this  property.'* 
Plaintiff's  complaint  avers  that  aside  from  this  lot  which  is 
therein  alleged  to  be  community  property,  **  there  is  no 
other  community  property,  excepting  household  goods  and 
wearing  apparel."  As  to  the  sum  approximating  five  hun- 
dred dollars  which  respondent  admits  went  into  the  other 
lot  from  savings  accumulated  from  her  husband's  allow- 
ance to  her  and  the  cash  in  her  possession,  the  court  was 
not  without  evidence  to  justify  treating  these  amounts  as 
a  gift  from  her  husband.  As  has  already  been  pointed  out, 
title  to  this  lot  was  taken  and  held  in  respondent's  name, 
and  the  complaint  concedes  that  it  did  not  belong  to  the 
community.  We  cannot  see  that  the  court  erred  in  its  find- 
ings regarding  this  property.  The  personal  property  and 
effects  found  to  be  community  property  seem  to  have  been 
equally  divided  in  point  of  reasonable  value. 

Appellant  complains  that  there  is  no  express  finding  of 
the  trial  court  as  to  the  community  interest  in  the  two  hun- 
dred dollar  building  and  loan  stock,  and  shares  of  the  par 
valno  of  two  hundred  dollars  in  the  Guaranty  Building  and 
Investment   Company,   of   which    evidence   was   introduced. 
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These  items,  however,  are  covered  both  by  the  admission 
of  plaintiff  in  his  complaint  that  aside  from  the  alleged 
community  interest  in  the  home  place  and  in  the  household 
goods  and  wearing  apparel,  there  was  no  community  prop- 
erty, and  the  general  finding  of  the  court  that  the  prop- 
erty enumerated  as  such  in  said  finding,  and  none  other, 
constituted  the  community  accumulations  of  the  parties. 
That  the  items  above  referred  to  were  not  enumerated  in  the 
judgment  as  separate  property  of  appellant  is  in  no  way 
to  plaintiff's  detriment. 

Relating  to  the  Guaranty  Building  and  Investment 
shares,  counsel  for  appellant  states  in  hia  brief  that  ''there 
was  no  testimony  given  in  regard  to  the  matter,  except  the 
testimony  of  Mrs.  Farrar  herself,  •  •  •  which  reads  as  fol- 
lows: Q.  (By  Mr,  Thompson.)  How  much  of  the  Guaranty 
stock  have  youY  A.  I  have  two  hundred  shares  at  one  dol- 
lar per  share.'*  Counsel  further  states  that  **it  is  not 
shown  anywhere  in  the  testimony  that  this  stock  is  not 
worth  its  face  value/'  This  is  certainly  a  very  misleading 
summary  of  the  record.  The  typewritten  transcript  con- 
tains nearly  three  pages  of  testimony  of  Mrs.  Farrar  tend- 
ing to  show  that  this  company  was  long  since  bankrupt  and 
out  of  business;  that  she  had  not  kept  up  her  assessments 
on  the  stock;  and  that  she  had  received  notice  some  three 
years  previously  that  her  shares  would  be  sold  for  delin- 
quencies, and  had  abandoned  the  whole  matter  as  valueless. 
There  was  no  attempt  on  the  part  of  plaintiff  to  show  that 
they  had  any  value. 

[3]  The  allowance  of  two  hundred  dollars  as  attorneys' 
fees  is  reasonable  in  amount.  Ordinarily,  as  appellant  con- 
tcndSy  such  an  allowance  must  be  made  in  contemplation  of 
services  to  be  rendered,  pending  the  action;  but  in  this 
case  the  matter  of  fixing  the  amount  which  defendant 
should  receive  for  services  of  her  attorneys  was  by  express 
stipulation  between  the  parties  deferred  to  the  close  of  the 
trial;  and  there  can  be  no  question,  under  such  circum- 
stances, of  the  court's  jurisdiction  to  make  the  order  con- 
temporaneously with  the  judgment.  {Sheppard  v.  Sheppard, 
15  Cal.  App.  614,  [115  Pac.  751].)  That  the  allow- 
ance was  made  in  the  judgment  rather  than  by  a  separate 
order,  can  in  no  wise  prejudice  appellant.    The  order  by  itsrff 
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would  have  the  effect  of,  and  could  be  enforced  as,  a  judg- 
ment. 

[4]  The  amount  to  be  given,  if  anything,  as  permanent 
alimony  is  a  matter  within  the  reasonable  discretion  of  the 
court,  under  the  circumstances  of  each  case.  We  do  not 
see  that  $35  a  month  is  excessive  or  oppressive  to  a  man 
who  is  receiving  $75  per  month,  in  addition  to  his  board 
and  lodging.  The  respondent,  it  is  true,  has  the  real  estate 
as  her  separate  property,  but  it  affords  her  only  a  place  to 
live,  as  no  income  is  derived  from  it  at  present,  and  she 
Ihas  no  other  income.  Plaintiff  testified  that  he  had  for  years 
contributed  not  less  than  $50  a  month  to  his  wife's  sup- 
port, although  she  then,  as  now,  had  the  possession  and 
use  of  this  real  property.  Is  there  any  reason  why  he 
should  do  less  because  he  has  willfully  deserted  her?  Ap- 
pellant's counsel  refers  to  this  requirement  for  alimony  as 
'*a  mortgage  on  Mr.  Farrar 's  existence  for  the  rest  of  his 
natural  life."  [6]  It  is  the  enforcement  of  an  obligation 
which  the  appellant  took  upon  himself  when  he  married 
this  woman,  and  from  which  he  cannot  be  permitted  to 
free  himself  by  deserting  her  willfully  and  without  legal 
cause.  A  man  past  middle  age  can  usually  rehabilitate 
himself  in  life  in  case  of  a  break  in  the  marriage  relations. 
A  woman  of  that  age  seldom  can;  and  the  courts  may  very 
properly  safeguard  her  financial  future  where,  by  the  fault 
of  her  husband,  the  marriage  is  dissolved. 

The  spirit  and  language  in  the  closing  brief  of  counsel 
for  appellant,  in  its  reflections  upon  the  fairness  of  the  trial 
judge  in  the  disposition  of  this  case,  is  offensive  and  un- 
called for,  and  would  have  merited  an  order  striking  the 
brief  from  the  files,  had  the  matter  been  earlier  called  to 
the  attention  of  this  court.  Moreover,  there  is  nothing  in 
the  record  of  this  case  to  give  substance  to  the  criticism. 
[6]  It  is  time  it  was  understood  that  a  trial  judge  does 
not  sit  as  a  mere  referee  in  a  contest  of  wits  between  coun- 
sel in  the  case,  but  that  it  is  not  only  within  his  province, 
but  is  his  duty,  to  see  that  as  nearly  as  possible  the  issues 
shall  be  disposed  of  on  their  merits;  and  it  is  not  out  of 
place  for  him  to  call  attention  to  omissions  in  the  evidence 
or  defects  in  the  pleadings  which  are  likely  to  result  in  e 
mistrial. 

The  judgment  is  affirmed. 

Finlajson,  P,  J.,  and  Thomas,  J.,  concurred. 
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ROBERT  E.  GRIFFITH,  Appellant,  v,  J.  J.  REDDICK 

et  al.,  Respondents. 

[1]  Mechanics'  Liens — Repair  of  Truck— Possession  bt  Lien 
Claimant — Use  by  Owner — Obtaining  Possession  by  **Tbick 
AND  Device." — Where  the  owner  of  an  automobile  truck,  which 
was  held  in  the  possession  of  another  by  virtue  of  a  lien  for 
repairs,  obtained  possession  of  it  on  one  occasion  without  the 
knowledge  or  consent  of  the  lien  claimant,  who  immediatelj  de- 
manded and  secured  its  return,  the  owner,  in  effect,  disclaiming 
anj  intention  to  interfere  with  the  former*8  claim  of  lien,  or 
where  such  lien  claimant  permitted  the  truck  to  be  used  in  the 
owner's  business  for  a  few  dajs,  it  being  in  the  charge  of  one 
of  the  lien  claimant's  drivers  and  returned  to  his  place  of  business 
each  night,  or  where  the  owner  bj  "trick  or  device"  induced  such 
driver  to  take  the  truck  to  a  given  garage,  where  he  had  left 
orders  with  the  people  in  charge  that  they  were  not  to  allow  said 
driver  to  remove  it,  from  which  place  the  lien  claimant,  with 
several  of  his  workmen,  took  more  or  less  forcible  possession  of 
the  truck  and  drove  it  away,  the  lien  claimant  did  not  lose  his 
lien,  or  even  his  constructive  possession. 

[2]  Id. — Claim  and  Delivery — Measure  or  Recovery  bt  Lien  Claim- 
ant.— Where  one  claims  the  right  of  possession  of  personal  prop- 
erty in  claim  and  delivery  by  virtue  of  a  lien,  the  measure  of  his 
recovery,  in  the  event  his  nossession  cannot  be  restored,  is  the 
amount  of  his  lien,  and  it  inust,  therefore,  be  necessary  for  the 
court  to  find  that  amount.  The  amount  of  his  lien  is  not  neces- 
sarily what  he  claims  is  due  him,  but  what  is  actually  due  and 
owing. 

[8]  Id. — Failure  to  Determine  Amount  of  Lien — Altebnativb  Part 
or  Judgment  Valid. — In  an  action  in  claim  and  delivery,  the  error 
of  the  court  in  adjudging  that  in  case  a  redelivery  of  the  property 
cannot  be  had,  the  defendant  recover  from  plaintiff  the  amount 
of  the  lien  claimed  against  said  property  will  not  affect  the  part 
of  the  judgment  giving  the  defendant  the  right  to  a  redelivery  of 
the  property. 

[4]  Id. — Right  to  Alternative  Judgment— Construction  op  Code 
FUovisiON. — The  code  provision  entitling  the  prevailing  party  in 
proceedings  under  claim  and  delivery  to  an  alternative  judgment 
for  the  value  of  the  property  in  case  a  return  cannot  be  had  is 
•olely  for  the  benefit  of  the  prevailing  party,  and  does  not,  where 
the  judgment   is   for   a  redelivery    to   the   dei'cuduut,   or   foi    the 
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▼ahie  if  a  return  of  the  property  cannot  be  had,  give  to  the 
plaintijff  the  privilege  of  either  redelivery  or  payment  of  the 
value,  at  his  option.  The  latter  must  return  the  property  if  it  is 
within  his  power  to  do  so. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lo8  Angeles  County.  Stanley  A.  Smith  and  Grant  Jack- 
son, Judges.    Affirmed  in  part;  reversed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Perry  F.  Backus  foi  Appellant. 

Lucius  M.  Fall  for  Respondents. 

SLOANE,  J. — Plaintiff  has  appealed  from  a  judgment  in 
favor  of  defendants  for  the  return  of  possession  of  an 
automobile  truck,  or  for  the  sum  of  $1,334.31,  the  amount 
of  lien  claimed  by  defendants  against  the  same  in  case  a 
redelivery  of  the  property  cannot  be  had. 

Alleged  insufficiency  of  the  evidence  to  sustain  the  find- 
ings, and  insufficiency  of  the  findings  to  sustain  the  judg- 
ment, are  the  grounds  of  appeal. 

Very  little  consideration  is  required  in  disposing  of  the 
sufficiency  of  the  evidence  and  findings  in  support  of  de- 
fendant's right  to  a  redelivery  of  the  property.  It  clearly 
appears  that  defendant  Reddick,  an  automobile  machinist, 
was  in  possession  of  the  truck  by  virtue  of  a  lien  for  exten- 
sive repairs  made  thereon  in  his  shop.  Plaintiff  claims 
that  this  lien  was  lost  by  a  voluntary  relinquishment  to  him 
of  the  possession  of  the  truck.  The  plaintiff  did  obtain 
possession  of  it  on  one  occasion,  by  taking  it  from  the  shop 
without  the  knowledge  or  consent  of  defendant  Reddick, 
at  a  time  when  no  other  person  was  present  than  a  work- 
man, who  was  at  times  casually  in  the  employ  of  said  de- 
fendant, but  who  does  not  appear  to  have  been  working  for 
him  at  this  time,  or  to  have  had  authority  to  permit  the 
machine  to  be  taken  from  the  shop.  Defendant  Reddick 
immediately  demanded  and  secured  its  return  to  his  place 
of  business  and  possession,  and  the  plaintiff,  in  effect,  dis- 
claimed any  intention  to  interfere  with  said  defendant's 
lien.  Later  the  defendant  Reddick  permitted  the  truck  to 
be  used  in  plaintiff's  business  for  a  few  days  with  one  of 
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his  (Beddick's)  employees  in  charge  as  driver,  who  re- 
turned it  to  said  defendant's  place  of  business  every  night. 
If  it  was  during  this  period  at  any  time  in  the  control  of 
plaintiff  in  person,  it  was  with  the  understanding  that  it 
was  in  no  way  a  surrender  of  the  lien.  While  the  machine 
was  being  driven  for  plaintiff  by  defendant  Reddick's  em- 
ployee, plaintiff,  by  what  may  be  properly  termed  a  "trick 
or  device,"  induced  the  driver  to  take  the  truck  into  what 
was  known  as  the  Normal  Oarage,  where  he  had  left  orders 
with  the  people  in  charge  that  they  were  not  to  allow  the 
said  driver  to  remove  it.  When  he  attempted  to  do  so  he 
was  prevented.  Thereupon  he  notified  his  employer,  who, 
with  several  of  his  workmen,  repaired  at  once  to  the  Normal 
Oarage  and  took  more  or  less  forcible  possession  of  the 
truck  and  drove  it  away.  Plaintiff  thereafter  brought  this 
action,  and  obtained,  through  a  writ  of  replevin,  possession 
of  the  truck. 

[1]  By  none  of  the  transactions  narrated,  leading  up 
to  this  suit,  did  defendant  Rcddick  lose  his  lien,  or  even 
his  constructive  possession.  The  detention  of  the  truck  in 
the  Normal  Oarage  was  unwarranted,  and  did  not  confer 
possession  of  any  kind  upon  plaintiff,  and  if  the  removal 
of  it  by  said  defendant  was  forcible,  it  was  not  as  against 
any  possession  on  the  part  of  plaintiff,  but  that  of  the 
Normal  Oarage. 

The  findings  of  the  court  that  defendant  Reddick  was  in 
possession  of  this  truck  under  a  valid  lien  and  was  entitled 
to  its  possession  when  it  was  taken  in  the  claim  and  de- 
livery proceedings,  and  the  judgment  of  the  court  that  he 
recover  possession  thereof  from  the  plaintiff,  were  all  prop- 
erly made  and  given. 

The  only  allegation  of  error  which  is  open  to  discussion 
is  with  regard  to  the  findings  and  judgment  granting  the 
alternative  relief  that  in  case  a  redelivery  of  the  property 
cannot  be  had,  defendants  recover  from  plaintiff  the  sum  of 
$1,334.31,  the  amount  of  the  lien  claimed  against  said  per- 
sonal property. 

The  plaintiff  disputed  the  amount  of  defendant  Red- 
dick's  claim  of  lien,  and  on  the  trial  he  was  not  permitted 
to  introduce  his  evidence  in  that  relation.  Moreover  the 
findinas  of  the  court  arc  irreconcilably  inconsistent  in  this 
regard.     In  finding  V  the  court  declares  '*that  all  of  the 
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admusioim,  denials,  and  allegations  contained  in  defendants' 
second  defense  are  true,  except  that,  while  the  court  finds 
that  defendant  Beddick  claims  a  lien  to  the  extent  of 
$1,334.31  on  said  personal  property  herein  mentioned,  and 
plaintiff  admits  there  is  some  undetermined  amount  due 
him  for  repairs  thereto,  the  court  does  not  find  as  to  the 
amount  due  Reddick."  In  finding  VI  it  is  declared  **that 
all  of  the  admissions,  denials,  and  allegations  contained  in 
paragraphs  I,  II,  and  III  of  defendants'  second  defense  are 
true,  and  sustained  by  the  evidence.  **  Paragraph  III  of  the 
second  defense,  referred  to  in  this  finding,  states  that  the 
defendant  Reddick  had  performed  and  rendered  services  in 
and  about  said  truck,  and  furnished  materials  for  its  recon- 
struction, **to  the  amount  of  $1,560.31,  no  part  of  which 
has  been  paid,  except  the  sum  of  $226,  leaving  a  balance 
wholly  due,  owing,  and  unpaid  from  said  plaintiff  to  said 
defendant  J.  J.  Reddick  of  $1,334.31. *'  Either  the  first 
quoted  finding,  being  specific  in  its  terms,  must  control  the 
more  general  one  relating  to  the  truth  of  the  allegations 
of  the  answer,  or  the  two  findings  must  stand  in  irreconcil- 
able conflict. 

[2]  As  we  understand  the  prof»edure  laid  down  by  the 
supreme  court  in  Wilkerson  v.  Thorp,  128  Cal.  221,  [60  Pac. 
679],  and  other  decisions  to  the  same  effect,  when  one 
claims  the  right  of  possession  of  personal  property  in  claim 
and  delivery  by  virtue  of  a  lien,  the  measure  of  his  re- 
covery, in  the  event  his  possession  cannot  be  restored,  is 
the  amount  of  his  lien,  and  it  must,  therefore,  be  necessary 
for  the  court  to  find  that  amount.  The  amount  of  his  lien 
is  not  necessarily  what  he  claims  is  due  him,  but  what  is 
actually  due  and  owing.  For  the  reasons  stated,  the  alter- 
native part  of  this  judgment  cannot  be  sustained. 

[3]  We  see  no  reason,  however,  why  this  should  affect 
the  part  of  the  judgment  giving  to  defendant  the  right  to 
a  redelivery  of  the  property.  [4]  The  code  provision 
(Code  Civ.  Proc,  sees.  627  and  667)  entitling  the  prevail- 
ing party  in  proceedings  under  claim  and  delivery  to  an 
alternative  judgment  for  the  value  of  the  property  in  case 
a  return  cannot  be  had,  is  solely  for  the  benefit  of  the  pre- 
vailing party.  It  does  not,  where  the  judgment  is  for  a 
redelivery  to  the  defendant,  or  for  the  value  if  a  return 
of  the  property  cannot  be  had,  give  to  the  plaintiff  the 
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privilege  of  either  redelivery  or  payment  of  the  value,  at 
his  option.     He  has  to  return  the  proeprty  if  it  is  within 
his  power  to  do  so,  and  it  is  no  concern  of  his  if  the  de- 
fendant fails  to  obtain  his  alternative  relief.    It  is  even 
held,  in  cases  where  it  is  made  to  appear  on  the  trial  that 
a  redelivery  cannot  be  had,  that  the  converse  of  this  propo- 
sition is  true,  and  that  judgment  can  be  taken  for  the  value 
without    a    judgment    for    the    return    of    the    property. 
{Claudius  v.  Aguirre,  89  Cal.  501,   [26  Pac.  1077] ;  Etcher 
pare  v.  Aguirre,  91   Cal.   288,    [25  Am.   St.  Rep.   180,  27 
Pac.  668,  929] ;  Burke  v.  Koch,  75  Cal.  356,  [17  Pac.  228] 
Brown  v.  Johnson^  45  Cal.  76;  Erreca  v.  Meyer,  142  Cal 
308,  [75  Pac.  826] ;  Faulkner  v.  First  Nat.  Bank,  130  Cal 
258,    [62   Pac.  463];  Bradley  v,  McDonald,  36  Cal.  App 
807,    [169   Pac.   427];   Waldmnn  v.   Broder,   10   Cal.   378; 
Kneehone  v.  Kneehone,  83  Cal.  645,   [23  Pac.  1031].) 

In  the  case  of  Waldman  v.  Broder,  supra,  the  court  says: 
**The  jury  having  found  a  general  verdict  for  the  defend- 
ant in  this  action  of  replevin,  the  property  which  had 
under  the  previous  proceedings  been  taken  from  the  de- 
fendants was  properly  directed  by  the  court  to  be  returned 
to  the  defendants.  .  .  .  Nor  is  there  anything  in  the  failure 
to  give  an  alternative  judgment  for  the  value  of  the  prop- 
erty. The  omission  might  be  complained  of  by  the  defend- 
ants if  they  had  shown  the  value,  but  it  is  no  ground  of 
complaint  on  the  part  of  plain tiflP."  In  Kneehone  v.  Knee- 
hone,  supra,  there  was  a  judgment  of  dismissal  of  plaintiff's 
action  in  claim  and  delivery  and  for  a  return  to  defend- 
ant of  the  property  taken  thereunder.  It  was  claimed  on 
appeal  **that  the  court  erred  in  adjudging  that  plaintiff 
return  the  property  described  in  plaintiff's  complaint  to  the 
defendant.  It  is  said  that  the  judgment  should  have  been 
for  a  return  of  the  property  (describing  it),  or  the  value 
thereof,  in  case  a  return  could  not  be  had;  in  other  words, 
in  the  alternative  form  as  prescribed  by  section  667  of  the 
Code  of  Civil  Procedure."  The  court  then  says:  **It  was 
a  matter  of  no  concern  to  the  plaintiff  whether  the  judg- 
ment was  in  the  alternative  form  or  not,  as  he  had  no 
option  as  to  whether  he  should  pay  or  return  the  prop- 
erty." It  has  been  held  in  general  terms,  and  without  dis- 
cussion, in  two  or  three  California  decisions  that  the 
provisions  of  the  code  as  to  an  alternative  judgment  must 
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be  followed  {Berson  v.  Nunan,  63  Cal.  550;  Brichman  ▼. 
Boss,  67  Cal.  601,  [8  Pac.  316]),  but  these  cases  have  been 
questioned,  or  distinguished  from  the  facts  here  under  con- 
sideration, by  later  decisions  (Claudius  v.  AgiUrre,  89  Cal. 
501,  [26  Pac.  1077]),  and  we  are  satisfied  do  not  change 
the  doctrine  as  laid  down  in  the  other  decisions  herein 
cited. 

If  the  defendant  has  not  had  or  cannot  obtain  a  rede- 
livery of  the  property,  he  should  be  entitled  to  a  new  trial 
as  to  the  amount  of  his  lien. 

The  judgment  is  afSrmed  as  to  all  matters  excepting  the 
alternative  that  plaintiff  recover  the  sum  of  $1,334.31,  the 
amount  of  the  lien  claimed  against  said  personal  property 
in  case  a  redelivery  of  same  cannot  be  had.  That  part  of 
the  judgment  is  reversed,  and  a  new  trial  directed  as  to 
the  amount  of  defendant's  claim  of  lien,  unless  a  new 
trial  on  that  issue  be  waived  by  the  defendants. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 


[Civ.   No.   2911.    Beeond   AppeHate   District,   DiTirion   Two. — June   7, 

1919.] 

EUGENE   L.   KLEIN,   Appellant,   v.   FRED   R.   LEWIS, 

Respondent. 

[1]  Landlord  and  Tenant — Part  or  Leased  Premises  Undtilizeiv— 
Tr£spass  by  Landlord. — A  trespassing  landlord  cannot  be  per- 
mitted to  apportion  his  own  wrong;  nor  can  it  be  assumed  that 
because  a  tenant  leaTCs  a  part  of  the  leased  premises  unutilized,  it 
constitutes  an  implied  license  to  his  landlord  to  build  a  house  on 
it  and  come  and  live  with  him. 

[2]  Id. — Covenant  of  Quiet  Possession — Violation  bt  Landlord — 
Right  of  Tenant. — When  the  landlord,  in  violation  of  the  cov- 
enant of  quiet  possession  under  the  lease,  moves  in,  the  tenant  is 
justified  in  moving  out,  and  suing  for  damages,  if  he  so  elects. 

[3]  xd. — Deprivation  of  Use  of  Part  of  Premises — Constructive 
Eviction  from  Whoie. — Any  act  of  a  permanent  character  done 
by  the  landlord  or  by  his  procurement  with  the  intention  and 
effect  of  depriving  the  tenant  of  the  enjoyment  of  the  premises 
demised,  or  a  part  thereof,  to  which  he  yields,  and  abandons  pos- 
session, may  be  treated   as  an  eviction   from  the  whole. 
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[4]  Id. — Invasion  of  Bights  op  Tenant— Damages. — Where  the  land- 
lord during  the  absence  of  the  tenant,  and  while  the  lease  has 
still  some  three  years  to  run,  the  tenant  still  being  rightfully  in 
the  possession  of  the  whole  of  the  premises  and  no  wise  in  de- 
fault, enters  upon  the  demised  premises,  and,  without  ri^ht  and 
without  the  consent  of  the  tenant,  takes  possession  of  a  portion 
thereof  and  erects  a  dwelling-house  thereon,  there  is  such  an  in- 
Tasion  by  the  landlord  of  the  rights  of  the  tenant  under  the 
lease  as  to  constitute  a  constructive  eviction  from  the  entire  leased 
premises,  and  to  justify  its  abandonment  by  the  lessee  and  the 
recovery  of  all  proximate  damages  resulting  from  the  eviction. 

[5]  Id. — ^Lagk  of  Damage — Conclusion  of  Law. — In  an  action  for  dam- 
ages for  eviction  from  leased  premises,  a  finding  that  plaintiff  "has 
not  been  damaged  in  any  sum  by  reason  of  the  entailed  expense  in- 
cident to  enforced,  or  any,  removal  of  plaintiff  from  said  prem- 
ises" must  be  construed  as  a  conclusion  of  law,  and  an  erroneous 
one,  where  it  is  expressly  found  ''that  plaintiff  necessarily  ex- 
pended about  $868  in  removing  from  said  premises." 

[6]  Id. — Expenses  of  Tenant  in  Removing  fbom  Pbemisss — Dam- 
ages.— The  expenses  necessarily  incurred  by  a  tenant  in  removing 
from  premises  upon  an  eviction  may  be  recovered  as  damages. 

APPEAL  from  a  jud garment  of  the  Superior  Court  of 
Los  Angeles  County.    Loiiir  W.  Myers,  Judge.    Reversed. 

The  facts  are  tstated  in  the  opinion  of  the  court. 

Frank  Bryant  and  Oliver  0.  Clark  for  Appellant 

Nichols,  Cooper  &  Hickson  and  Bert  L.  Cooper  for  Re- 
spondent. 

SLOANE,  J. — This  action  was  brought  to  recover  dam- 
ages for  the  eviction  of  plaintiff  from  leased  premises. 
Judgment  was  for  plaintiff  in  the  sum  of  $81  and  costs  for 
defendant.  Plaintiff  appeals  on  the  judgment-roll,  con- 
tending that  under  the  facts  as  found  by  the  court  he 
should  recover  a  much  larger  sum. 

The  material  facts  as  found  by  the  court  are  substan- 
tially as  follows:  The  plaintiff  was  in  rightful  and  peace- 
able possession,   under  a  lease  executed   by  defendant,   of 

4.  Right  of  tenant  to  treat  interference  with  his  possession  as  an 
eviction  and  abandon  the  premises  and  recover  damages  for  loss  of 
unexpired  term,  note,  7  A.  L.  &  1103. 
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lots  1  and  2  of  block  A  of  the  city  of  Pomona,  together 
with  an  additional  strip  thirty-five  feet  in  width  on  the 
easterly  side  of  said  lots.  The  lease  was  for  the  term  of 
five  years.  The  plaintiff,  upon  taking  possession  under  his 
lease,  expended  several  thousand  dollars  in  establishing  on 
the  premises  his  business  of  manufacturing  and  selling 
crystallized  and  canned  fruits.  While  the  lease  had  still 
some  three  years  to  run,  and  plaintiff  still  being  rightfully 
in  the  possession  of  the  whole  of  said  premises  and  in  no- 
wise in  default,  and  during  the  absence  of  plaintiff  in  the 
East,  defendant,  without  right  and  without  the  consent  of 
plaintiff,  entered  upon  and  took  possession  of  a  portion  of 
the  leased  premises,  consisting  of  a  strip  20  feet  in  width 
and  120  feet  in  length,  along  the  easterly  side  thereof,  and 
erected  a  dwelling-house  and  its  appurtenances  thereon. 
Thereafter,  on  the  discovery  of  said  eviction,  plaintiff  de- 
manded that  defendant  vacate  and  return  to  plaintiff  the 
possession  of  the  portion  of  said  premises  so  taken  by  him. 
Defendant,  however,  refused  to  and  never  did  thereafter 
redeliver  the  portion  of  the  leased  premises  so  wrongfully 
taken.  The  strip  of  land  so  appropriated  by  defendant 
included  the  driveway  which  was  the  means  of  ingress  and 
egress  between  the  buildings  on  the  leased  premises  used 
by  plaintiff  in  his  business  and  the  public  street,  which 
driveway  he  had  graded  and  graveled  at  an  expense  of  $81. 
After  the  refusal  of  defendant  to  vacate  and  redeliver  pos- 
session of  this  strip  of  ground,  plaintiff  elected  to  abandon 
his  lease  and  the  entire  premises,  and  brought  this  action  to 
recover  for  constructive  eviction  from  the  entire  premises, 
demanding  damages  for  loss  of  prospective  profits,  loss  of 
a  large  quantity  of  orange  juice,  expenses  incident  to  his 
removal  from  the  premises,  and  for  the  $81  he  had  ex- 
pended for  grading  the  driveway,  aggregating  the  sum  of 

The  court  further  found  that  after  the  wrongful  entry 
by  defendant  and  the  erection  of  the  dwelling-house  and 
appurtenances  aforesaid,  ''there  remained  on  the  east  side 
of  said  dwelling-house  and  its  appurtenances  a  strip  of 
land  15  feet  in  width  and  120  feet  in  length  which  was 
clear  and  unobstructed  for  the  use  of  said  plaintiff,  and 
which  said  plaintiff  could  have  converted  into  a  practicable 
driveway  by  the  expenditure  of  $81  "j  and  **that  the  acta 

41  Oftl.  App.— 30 
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of  defendant  in  evicting  plaintiff  from  the  portion  of  the 
leased  premises  hereinbefore  described  did  not  render  the  said 
premises  wholly  unfit  and  useless  to  plaintiff  for  the  pur- 
poses of  said  business."  It  does  not  appear  from  the 
record  just  what  proportion  of  the  entire  leased  premises 
was  included  in  the  strip  taken  by  the  defendant,  or  what 
its  relative  value  was  to  plaintiff's  business,  as  compared 
with  the  entire  premises;  but  a  strip  of  land  20  by  120 
feet  in  its  dimensions,  in  relation  to  two  ordinary  town 
lots,  especially  as  it  included  the  driveway  used  in  the 
plaintiff's  business,  would  seem  to  be  of  some  material  im- 
portance to  the  leasehold.  The  finding  of  the  court  that 
the  lessee  could  construct  another  driveway  on  the  land 
remaining  to  him  which  was  clear  and  unobstructed,  and 
that  his  eviction  from  the  strip  in  question  **did  not  ren- 
der the  said  premises  wholly  unfit  and  useless  to  plaintiff 
for  the  purposes  of  said  business,"  does  not  militate  against 
such  conclusion.  [1]  A  trespassing  landlord  cannot  bo 
permitted  to  ** apportion  his  own  wrong";  nor  can  it  bo 
assumed  that  because  a  tenant  leaves  a  part  of  the  leased 
ground  unutilized,  it  constitutes  an  implied  license  to  his 
landlord  to  build  a  house  on  it  and  come  and  live  with  him. 
[2]  When  the  landlord,  in  violation  of  the  covenant  of 
quiet  possession  under  the  lease,  moves  in,  the  tenant 
surely  is  justified  in  moving  out,  and  suing  for  damages, 
if  he  so  elects.  [3]  ''Any  act  of  a  permanent  character 
done  by  the  landlord  or  by  his  procurement  with  the  inten- 
tion and  effect  of  depriving  the  tenant  of  the  enjoyment 
of  the  premises  demised,  or  a  part  thereof,  to  which  he 
yields,  and  abandons  possession,  may  be  treated  as  an 
eviction  from  the  whole."  {Boyce  v.  Ouggenkeim,  106 
Mass.  201,  [8  Am.  Rep.  322] ;  Smith  v.  Baleigh,  3  Camp. 
513;  Tiffany  on  Landlord  and  Tenant,  sec.  185.)  When 
the  lessor  by  an  illegal  act  materially  disturbs  the  posses- 
sion of  his  tenant,  which  he  should  protect  and  defend,  the 
latter  may  abandon  the  premises  leased  and  recover  dam- 
asres.  {Central  Business  College  v.  Butherford,  47  Colo. 
277,  [19  Ann.  Cas.  688,  27  L.  R.  A.  (N.  S.)  637,  107  Pac 
279] ;  Agoure  v.  Leims,  15  Cal.  App.  71,  [113  Pac.  882] ; 
Skaggs  v.  Einersan,  50  CaL  6;  Osiners  v.  Furey,  32  Mont 
581,  [81  Pac.  345].) 
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[4]  We  are  of  the  opinion,  on  the  facts  found,  that 
there  was  such  an  invasion  by  the  landlord  of  the  rights 
of  the  tenant  under  the  lease  as  to  constitute  a  constructive 
eviction  from  the  entire  leased  premises,  and  to  justify 
its  abandonment  by  the  lessee  and  the  recovery  of  all  prox- 
imate damages  resulting  from  an  eviction. 

The  court  found  for  the  plaintiff  on  the  question  of 
damages,  apparently  on  the  theory  of  a  partial  eviction, 
and  allowed  the  claim  for  $81,  the  amount  plaintiff  had 
expended  on  the  driveway  which  was  part  of  the  strip 
of  land  on  which  defendant  wrongfully  entered.  Under 
proper  pleadings,  evidence  and  findings  in  this  case  plain- 
tiff would  be  entitled  to  recover  the  value  of  Hs  unexpired 
lease,  not  only  on  the  strip  from  which  he  was  actually 
evicted,  but,  upon  the  constructive  eviction,  for  the  entire 
premises,  together  with  any  other  loss  the  natural  and 
proximate  result  of  such  eviction.  The  pleadings  are  very 
vague  upon  most  of  the  allegations  of  damage,  the  evidence 
is  not  before  us,  and  the  court  has  found  that  plaintiff  was 
not  damaged  in  any  sum  whatever  by  reason  of  value  of 
the  unexpired  lease,  loss  of  business  or  prospective  profits, 
or  by  reason  of  loss  of  the  orange  juice  as  alleged  in 
the  complaint.  On  this  appeal  these  findings  of  fact  are 
not  open  to  attack,  and  must  be  held  conclusive.  The  find- 
ings of  the  court  relative  to  the  profits  derived  from  plain- 
tiff's  business,  while  he  occupied  under  the  lease,  gave  no 
indication  as  to  whether  his  profits  were  decreased  or  in- 
creased by  his  change  of  location. 

[6]  It  is  also  declared  in  the  findings  that  plaintiff 
''has  not  been  damaged  in  any  sum  by  reason  of  the  en- 
tailed expense  incident  to  enforced,  or  any,  removal  of 
plaintiff  from  said  premises";  but,  as  the  court  elsewhere 
expressly  finds,  'Hhat  plaintiff  necessarily  expended  about 
$868  in  removing  from  said  premises  as  aforesaid,"  the 
declaration  that  the  plaintiff  was  not  damaged  by  the  ex- 
pense 80  entailed  must  be  construed  as  a  conclusion  of  law, 
and  an  erroneous  one.  (Ions  v.  Harbison,  112  Gal.  260, 
[44  Pac.  572] ;  Niles  v.  Edwards,  90  Cal.  10,  13,  [27  Pac.  159, 
296].)  [6]  That  the  expenses  necessarily  incurred  by  a 
tenant  in  removing  from  premises  upon  an  eviction  may 
be  recovered  as  damages  seems  to  be  generally  recognized 
by    the    authorities.     (Sutherland    on    Damages,    sec    865; 
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Jermings  v.  Bond,  14  Ind.  App.  282,  [42  N.  E.  957] ;  ilfc- 
Elvaney  v.  Smith,  76  Ark.  468,  [6  Ann.  Cas.  458,  88  S.  W, 
&81] ;  Oriesheimer  v.  Bothman,  105  111.  App.  585.) 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  include  in  judgment  for  plaintiff  the  cost 
of  removal  from  premises  as  found  on  the  trial,  and  his 
costs  of  suit. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 


[Civ.   No.   2907.    Second    Appellate   Districti   Division   Two.— June   7, 

1919.] 

LORENZO  FOSTER  LUCKIE,  Respondent,  v.  DIAMOND 
COAL  COMPANY  (a  Corporation),  Appellant 

[1]  New  Trial — Appeal — Sufficiency  of  Evidence. — An  order  grant- 
ing a  motion  for  a  new  trial  upon  the  grounds  specified  in  the 
notice  of  intention,  except  upon  (he  grounds  of  insufficiency  of 
evidence,  as  to  which  grounds  said  motion  is  denied,  eliminates, 
on  appeal  from  said  order,  the  question  of  the  sufficiency  or  in- 
sufficiency of  the  evidence  to  justify  the  verdict. 

[2]  Motor  VEHica.«  Act — Duty  of  Compuance  With. — The  Motor 
Vehicle  Act  imposes  the  duty  of  complying  with  the  requirements 
of  the  act  upon  the  owner  only  when  he  is  in  control  of  the 
motor  vehicle,  personally  or  through  his  servant,  and  imposes  that 
duty  upon  some  other  person  when  such  other  person  ifl  operating 
the  vehicle  and  it  is  *'under  his  control." 

[3]  Id. — Operation  of  Truck  by  Independent  Contractor — Viola- 
tion of  Act. — Where  a  truck  is  in  the  possession  of  a  given  per- 
son as  lessee,  and  such  person,  while  using  the  truck  as  an  inde- 
pendent contractor  and  not  as  a  servant  of  the  owner  thereof, 
fails  to  comply  with  some  provision  of  the  Motor  Vehicle  Act, 
no  knowledge,  actual  or  imputed,  of  such  noncompliance  with  the 
act  can  be  attributed  to  the  owner,  and,  therefore,  it  cannot  be 
said  that  the  latter  "allowed"  such  violation  of  the  requirements 
of  the  act. 

[4]  Master  and  Servant — Automobilb  Accident — Action  for  Dam- 
ages— Relation  Between  Defendant  and  Operator — ^Evidence. — 
In  an  action   for  damages  for  personal  injuries  sustained  in  an 


3.  Person  employed  in  connection  with  automobile  aa  independent 
contractor,  note,  Ann.  Gas.  1^180,  6o3. 
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automobile  accident,  alleged  to  have  resulted  from  the  negligence  of 
defendant's  servants,  the  nature  of  the  relation  between  the  de- 
fendant and  the  person  who  was  In  possession  and  control  of  the 
truck  at  the  time  of  the  accident  must  be  determined  not  alone 
from  the  terms  of  the  contract  of  employment,  but  from  the  sub- 
sequent conduct  of  each,  known  to  and  acquiesced  in  hj  the  other. 

[6]  OoNTRAOTs — Variation  op  Terms — Admissibiutt  or  Parol  Evi- 
DINGS. — In  an  action  between  a  partj  to  a  contract  and  a  third 
partj,  the  rule  that  parol  evidence  cannot  be  received  to  contradict 
or  varj  a  written  contract  does  not  apply. 

[6]  Master  and  Servant — Oontractual  Relationship — Construction 
BT  Parties. — It  is  competent  for  one  sued  as  a  master  for  the 
negligence  of  his  alleged  servant,  where  a  written  contract  between 
them  bears  evidence  of  that  relation,  to  show  that,  as  a  matter 
of  fact,  he  and  his  alleged  servant,  by  their  conduct,  put  a  dif- 
ferent construction  upon  their  contract  and  treated  each  other  as 
eontraetee  and  independent  contractor. 

[7]  Id. — Status  of  Parties — Object  of  Employment. — ^Where  the 
essential  object  of  the  employment  is  the  performance  of  the  work, 
the  relation  of  master  and  servant  does  not  exist  unless  the  em- 
ployer retains  the  right  to  direct  the  mode  and  manner  in  which 
the  job  shall  be  done. 

[8]  Id. — Action  for  Damages  for  Personal  Injuries — Relationship 
OF  Parties. — In  this  action  for  damages  for  personal  injuries  sus- 
tained in  an  automobile  a^o.ident,  alleged  to  have  resulted  from 
the  negligence  of  defendant's  ^rvants,  the  person  in  possession  and 
having  control  of  the  automobile  was  not  the  servant  of  the  de- 
fendant, but  an  independent  contractor,  for  whose  negligence  de* 
fendant  was  not  responsible. 

[9]  Id. — Right  of  E^mfloyer  to  Terminate  Employment— Effect  of. 
Because  the  contract  of  employment  between  the  owner  of  a 
truck  and  the  driver  thereof,  who  was  buying  the  truck  under  a 
conditional  sale  contract,  gives  the  former  the  right  to  terminate 
it  at  any  time  it  might  choose  to  do  so,  it  does  not  necessarily 
follow  that  the  relation  between  them  is  that  of  master  and  ser- 
vant. 

8.  Liability  of  master  for  negligence  of  independent  contractors, 
note,  76  Am.  St.  Bep.  382. 

Liability  of  owner  of  automobile  for  acts  of  his  chauffeur  or 
agent,  notes,  Ann.  Oaa.  1917D,  1001;  Ann.  Caa.  1916A,  659;  Ann.  Oaa. 
1914C,  1087;  12  Ann.  Caa.  972;  10  Ann.  Oaa.  732. 

Responsibility  of  owner  of  automobile  when  operated  by  ser- 
vant or  another  for  his  own  pleasure  or  business,  notes,  L.  &.  A. 
1916A,  957;  47  L.  R.  A.  (N.  8.)  662;  37  L.  B.  A.  (N.  8.)  834;  33 
L.  B.  A.  (N.  8.)  79;  26  L.  B.  A.  (N.  8.)  3S2;  21  L.  B.  A.  (N.  8.) 
93;  14  L.  B.  A.  (N.  8.)  216;  9  L.  B.  A.  (N.  8.)  1033;  1  L.  &.  A. 
(K.  8.)    235. 
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[10]  Id.  —  Respondeat  Superior — Application  of  Dociwne.  —  Tbe 
doctrine  of  respondeat  superior  applies  onlj  where  the  relation  of 
master  and  servant  is  shown  to  exist  between  the  wrongdoer  and 
the  person  sought  to  be  charged  with  the  result  of  the  wrong,  at 
the  time  and  in  respect  to  the  very  transaction  out  of  which  the 
injurj  arises. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  triaL  Louis  W.  Myers, 
Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harry    A.    Hollzer,  J.    Crider,    Jr.,    and    Guy    Le    Roy 

Stevick  for  Appellant 

Delphin  M.  Delmas  for  Respondent 

FINLAYSON,  P.  J. — ^Defendant  appeals  from  an  order 
granting  a  new  trial  after  a  verdict  in  its  favor. 

The  action  is  for  the  recovery  of  damages  for  personal 
injuries  sustained  in  an  automobile  accident,  alleged  to  have 
resulted  from  the  negligence  of  defendant's  servants. 
Whether  the  persons  whose  negligence  caused  the  accident 
were  the  servants  of  defendant  or  of  one  whom  defendant 
claims  was  an  independent  contractor,  is  one  of  the  princi- 
pal questions  presented. 

[1]  The  order  granting  the  new  trial  is  as  follows: 
"The  motion  of  plaintiff  for  a  new  trial  herein  is  hereby 
granted,  upon  the  grounds  specified  in  the  notice  of  inten- 
tion filed  herein,  except  upon  the  grounds  of  insufficiency 
of  evidence,  as  to  which  grounds  said  motion  is  denied." 
The  language  of  the  order  eliminates  from  consideration 
here  the  question  of  the  sufficiency  or  insufficiency  of  the 
evidenoe  to  justify  the  verdict.  {Kaufman  v.  Maier,  94 
Cal.  270,  [18  L.  E.  A.  124,  29  Pac.  481] ;  Siemsen  v.  Oalc- 
land  etc,  Ey,  Co.,  134  Cal.  494,  [66  Pac.  672]  ;  Biggins  v.  Los 
Angeles  Gas  etc.  Co.,  159  Cal.  651,  [34  L.  R.  A.  (N.  S.)  717, 
115  Pac.  313].)  Though  respondent,  had  he  elected  to  do 
so,  could  have  presented  to  this  court  any  good  reason,  dis- 
closed by  the  record,  why  there  should  be  an  aflSrmanee  of 
the  order  appealed  from,  otlier  than  as  to  the  sufficiency  of 
the  evidence,   he  has  chosen  to  limit  his  attempted  vindi- 


June,  1919.]      Luckie  v.  Diamond  Coal  Co.  471 

cation  of  the  oi'der  to  alleged  error  in  giving  and  refusintr 
certain  instructions.  Respondent's  brief  here  consists  of  a 
printed  copy  of  his  oral  argument  in  the  lower  court 
upon  his  motion  for  a  new  trial.  From  this  it  appears  that 
the  sole  grounds  there  urged  why  a  new  trial  should  be 
granted,  which  are  likewise  the  sole  grounds  here  urged 
as  reasons  why  the  order  should  be  affirmed,  are  that  the 
court  erred  in  giving  the  instructions  complained  of,  and  in 
refusing  the  requested  instructions.  It  will  be  assumed, 
therefore,  that  there  was  no  other  valid  ground  for  a  new 
trial.  So  that,  if  none  of  the  grounds  urged  by  respondent 
in  his  brief  be  tenable,  the  order  should  be  reversed. 
{Piercy  v.  Piercy,  149  Cal.  163,   [86  Pac.  507].) 

On  the  evening  of  December  16,  1914,  more  than  a  half 
hour  after  sunset,  in  the  city  of  Los  Angeles,  an  automo- 
bile, in  which  plaintiff  was  riding  as  a  passenger,  collided  with 
a  heavy  auto  truck,  known  as  a  Gramm  truck,  on  which  was 
the  sign  '* Diamond  Coal  Company."  The  truck  was  in 
charge  of  one  Terry,  as  driver,  assisted  by  one  Cunningham, 
as  helper.  It  was  standing  on  Sunset  Boulevard,  near  the 
corner  of  that  thoroughfare  and  Alvarado  Street.  Upon 
approaching  the  corner,  Terry  and  Cunningham  discovered 
that  the  light,  known  in  common  parlance  as  the  ''tail 
light,''  had  gone  out.  It  was  a  stormy,  rainy  night.  Fail- 
ing to  light  a  match  in  the  blustering  wind,  Terry  secured 
an  ordinary  hand  lantern  which  was  regularly  carried  on 
the  truck,  took  it  to  a  near-by  garage,  lit  it,  and  hurried 
back.  As  he  approached  the  truck  with  the  lighted  lantern 
the  automobile  in  which  plaintiff  was  being  carried  as  a 
passenger,  traveling  on  Sunset  Boulevard  in  the  same  direc- 
tion that  the  truck  had  been  going,  collided  with  the  rear 
end  of  the  truck,  resulting  in  the  injuries  to  plaintiff. 

At  the  time  of  the  accident  the  truck  was  in  the  posses- 
sion and  control  of  one  Foulks,  under  a  written  lease  from 
defendant,  or  conditional  sale  contract,  bearing  date  June 
20,  1914.  Contemporaneously  with  the  execution  of  this 
lease,  defendant  and  Foulks  had  entered  into  another  writ- 
ten agreement,  hereinafter  referred  to  as  the  ** contract  of 
employment,"  wherein  defendant  is  referred  to  as  the  first 
paity  and  Foulks  as  the  Retond  pnrty,  and  which,  so  far  as 
is  nr.*essary  to  an  understanding:  of  the  questions  hero  prc- 
bciiLcd,  after  rocitin^,'  th^t  uji'onclaiit  is  desirous  ul'  :»ccuiiu;^ 
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the  services  of  an  auto  truck  and  driver,  and  that  Foulks, 
as  the  lessee  of  the  Qramm  truck,  is  desirous  of  securing  a 
steady  and  permanent  contract  for  the  employment  of  him- 
self and  his  truck,  provides  as  follows:  "That  said  second 
party  shall  use  and  drive  said  auto  truck  in  the  service  of 
said  first  party,  at  least  ten  hours  per  day  of  each  working 
day,  continuously  until  all  claims  said  first  party  has 
against  second  party  for  payments  on  lease  of  said  Qramm 
.  .  .  truck  have  been  satisfied.  .  .  .  Second  party  will  fur- 
nish all  gasoline,  oil  and  grease  necessary  in  the  operation 
of  said  auto  truck,  and  will  prudently  use,  care  for  and 
keep  same  in  good  order  and  repair.  ...  In  case  the  truck 
is  held  up  for  repairs  for  more  than  one  hour  of  any  work- 
ing day,  the  time  which  said  truck  is  held  up  in  excess  of 
one  hour  shall  be  deducted.  .  .  .  The  entire  responsibility 
for  the  operation  of  the  truck  and  for  any  damage  to  the 
truck  or  to  persons  or  property  through  its  operation  shall 
be  with  the  party  of  the  second  part,  who  alone  shall  be 
held  responsible.  .  .  .  Said  second  party  shall  at  all  times 
keep  said  auto  truck  insured  against  personal  liability  and 
fire.  .  .  .  Payment  by  first  party  to  second  party  shall  be 
made  $275  per  calendar  month,  from  which  shall  be  de- 
ducted $175  one  month  and  $150  the  succeeding  month 
(amounts  alternating  each  month),  said  amounts  so  de- 
ducted to  be  applied  first  on  the  payment  of  rental  and 
interest  of  Gramm  Truck  and  second  on  the  purchase  price 
of  the  Garford  Truck."  The  Garford  truck  referred  to  in 
this  agreement  was  another  auto  truck  which  originally  was 
owned  by  defendant,  but  which  it  had  sold  to  Foulks^ 
though  the  purchase  price  had  not  been  paid  at  the  date 
of  this  new  arrangement.  Upon  this  Garford  truck  defend- 
ant, early  in  the  year  1914,  had  taken  out  a  state  license 
under  the  state  Motor  Vehicle  Act. 

At  the  same  time  that  defendant  and  Foulks  entered  into 
their  written  contract  of  employment,  they  executed  their 
lease  or  conditional  sale  contract  whereby  defendant  leased 
the  Gramm  truck  to  Foulks.  This  agreement,  which  was 
also  in  writing,  declares  that  Foulks  agrees  to  pay  de- 
fendant, as  rental,  a  certain  sum  for  the  Gramm  truck, 
in  equal  amounts  of  $125  per  month  on  the  twentieth  day 
of  each  month  to  and  including  April  20,  1916,  and  a 
further  sum,  in  certain  monthly  installments,  for  the  Gar- 
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ford  trnck  and  for  certain  items  for  repairs  and  insurance. 
The  agreement  further  provided  that,  "When  said  hirer 
shall  fail  to  pay  said  rentals  or  said  interest  or  any  part 
thereof,  in  the  manner  and  at  the  time  above  specified, 
or  fail  to  keep  or  perform  any  of  the  agreements  or  condi- 
tions contained  in  this  contract,  or  whenever  said  Coal  Co. 
shall  think  it  necessary  in  order  to  be  secure  against  loss, 
although  no  breach  of  this  contract  has  been  committed  by 
said  hirer,  with  or  without  legal  process,  the  said  Coal  Co. 
may  demand,  take  and  repossess  said  Auto  Truck  [the  Gramm 
truck],  notwithstanding  anything  herein  contained."  It 
was  further  agreed  that  Foulks,  at  his  expense,  should  pay 
all  state,  county,  and  city  taxes  and  licenses,  and  keep  the 
auto  truck  insured  against  liability  and  fire  to  an  amount 
not  less  than  $2,750.  Then  follows  a  provision  to  the  effect 
that  if  Foulks  shall  perform  all  the  conditions  of  the  lease 
and  make  all  payments,  he  shall  have  the  privilege  of  pur- 
chasing the  Gramm  truck  from  defendant  for  one  dol- 
lar, and,  upon  the  execution  of  a  bill  of  sale,  title  should 
vest  in  him. 

At  or  about  the  time  when  the  written  agreements  were 
executed  the  metallic  plate  upon  which  was  inscribed  the 
license  number  for  the  Garford  truck  was  transferred  to  the 
Gramm  truck  and  remained  fastened  thereto  up  to  and 
including  the  time  of  the  accident.  This,  presumably,  was 
done  or  caused  to  be  done  by  defendant  in  conformity  with 
che  requirements  of  section  8  of  the  state  Motor  Vehicle  Act 
of  1913  (Stats.  1913,  p.  643). 

Defendant's  sole  right  to  the  Gramm  truck  was  by  virtue 
of  a  lease  to  it  under  a  written  conditional  sale  contract 
with  one  Colyear,  by  whom  the  truck  was  owned  in  the  first 
instance,  and  who  had  executed  to  defendant  a  conditional 
sale  contract  similar,  mutatis  mutandis,  to  that  which  de- 
fendant gave  to  Foulks. 

Foulks  had  an  independent  calling.  He  was  in  the  trans- 
fer and  delivery  business.  In  that  business  he  used  auto 
trucks.  He  testified  that,  at  the  time  of  the  accident,  and 
in  connection  with  his  business,  he  was  making  deliveries 
for  persons  other  than  defendant.  He  hired  the  driver 
Terry  and  the  helper  Cunninp^ham.  He  kept  the  Gramm 
truck  on  his  brother-in-law's  premises  when  it  was  not  in 
UbC.    Though  defendant  insured  the  truck,  Foulks  paid  the 
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premium  by  permitting  defendant  to  deduct  it  from  his 
monthly  wage.  Foulks,  after  ascertaining  on  the  morning 
of  each  day  where  the  various  deliveries  were  to  be  made, 
Relccted  the  routes  of  travel.  Terrv  received  his  orders 
from  Foulks,  and  no  one  else;  and  whatever  Foalks  said  to 
Terry  the  latter  did. 

The  court,  of  its  own  motion,  after  giving  correct  defini- 
tions of  the  terms  "servant"  and  "independent  contractor," 
and  stating  that  if  Foulks  was  an  independent  contractor 
and  Terry  and  Cunningham  were  his  servants  and  not  de- 
fendant's, plaintiff  could  not  recover,  instructed  the  jury 
that  if  the  written  agreements  were  signed  and  delivered 
by  the  parties  thereto,  the  law  presumes  that  they  were 
delivered  on  the  day  they  bear  date,  to  wit,  June  20,  1914, 
that  they  are  genuine  and  not  sham,  and  were  in  force 
prior  to  and  at  the  time  of  the  accident;  and  that  these 
presumptions,  while  satisfactory  if  uncontroverted,  are  not 
conclusive.  The  court  further  instructed  the  jury  that  if 
they  found  that  these  written  agreements  were  genuine  and 
in  force  at  the  time  of  the  accident,  and  that,  in  carrying 
them  out,  Foulks  selected  and  hired  the  men  who  were  in 
charge  of  the  truck  at  the  time  of  the  accident,  fixed  their 
duties  and  had  sole  control  over  the  details  of  their  work, 
and  that,  at  that  time,  they  were  performing  some  duty  for 
Foulks,  then  the  plaintiff  would  not  be  entitled  to  recover. 
Also  that  if  the  jury  found  that,  under  and  by  virtue  of 
the  contract  relations  between  defendant  and  Foulks  at  the 
time  of  the  accident,  the  latter  was  in  the  employ  of  the 
defendant  for  the  purpose  of  using  the  truck  in  making 
deliveries  for  defendant,  at  such  times  and  to  such  places 
as  it  should  direct,  and  that  he  had  the  right  to  determine 
and  control  the  manner  or  method  and  details  of  the  opera- 
tion of  the  truck  in  making  such  deliveries — being  respon- 
sible to  the  defendant  only  for  the  making  of  deliveries 
at  the  time  and  places  designated  by  it,  but  not  for  the 
method  of  making  the  same — and  that  Foulks  had  the  right 
to  operate  the  truck  either  by  himself  or,  at  his  election, 
through  some  other  person  whom  he  might  select  and  employ 
for  that  purpose,  and  that  at  the  time  of  the  accident  Terry 
had  been  so  selected  and  employed  by  him,  and  was  then 
operatinsr  the  truck  under  his  direction  and  control,  as  to 
the    manner    of   its   operation,    then   Foulks    was    an   inde- 
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pendent  contractor,  and  Terry  was  not  the  servant  of 
defendant,  but  was  the  servant  of  Foulks,  and  defendant 
would  not  be  responsible  for  any  negligent  act  or  omission 
of  Terry.  Respondent  contends  that  in  giving  these  in- 
structions the  court  erred. 

Plaintiff  requested,  but  the  court  refused,  an  instruction 
to  the  effect  that  the  only  right  which  the  defendant  acquired 
under  the  contract  of  employment  between  itself  and 
Foulks  was  that  of  an  employer  of  Foulks  and  the  Gramm 
truck;  that  the  duty  of  carrying  a  red  light  on  the  rear 
of  a  motor  vehicle  is  impased  as  a  condition  of  the  **  license 
or  privilege"  of  operating  such  vehicle  upon  the  public 
highways  of  the  state ;  and  that  responsibility  for  its  neglect 
cannot  be  avoided  by  authorizing  another  person  than  the 
licensee  to  operate  it.  The  court  likewise  refused  an  in- 
struction, requested  by  plaintiff,  instructing  the  jury,  as 
a  matter  of  law,  that  the  relation  created  between  defendant 
and  Foulks  by  the  written  contract  of  employment  was  that 
of  master  and  servant  and  not  that  of  contractee  and  in- 
dependent contractor.  Respondent  claims  that  in  refusing 
to  give  these  requested  instructions,  the  court  committed 
error. 

For  the  reasons  stated  at  the  beginning  of  this  opinion,  the 
order  granting  the  new  trial  must  be  reversed  unless  at 
least  one  of  the  grounds  expressly  assigned  in  this  court  by 
respondent  for  its  affirmance  is  tenable. 

To  support  his  claim  that  the  court  erred  in  refusing  the 
requested  instructions  and  in  giving  those  which  it  gave  of 
its  own  motion,  respondent  contended  in  the  lower  court,  as 
he  does  here:  1.  That  because  the  truck  was  registered 
under  the  state  Motor  Vehicle  Act  in  defendant's  name,  as 
owner  and  licensee,  it  is  liable,  even  if  Foulks  were  an  in- 
dependent contractor;  2.  That  Foulks  was  a  servant  merely 
and  not  an  independent  contractor;  and  3.  That  the  court 
erroneously  left  it  to  the  jury  to  construe  the  documents 
and  determine  therefrom  whether  Foulks  was  a  servant  or 
an  independent  contractor. 

To  maintain  his  contention  that,  because  the  license  on 
the  Oramm  truck  was  issued  in  appellant's  name,  presumably 
upon  its  application  therefor,  the  latter  is  liable,  regardless 
of  whether  Foulks  was  appellant's  servant  or  an  inde- 
pendent contractor,  respondent  claims  that  where  the  public 
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has  given  to  a  licensee  the  privilege  of  using  the  public 
highways,  such  licensee  is  liable  for  any  injury  resulting 
from  the  omission  of  any  statutory  duty  imposed  as  a  con- 
dition to  the  right  to  enjoy  the  privilege — citing  in  support 
of  this  principle,  among  other  cases,  Lee  v.  Southern  Pacific 
Ey,  Co.,  116  Cal.  97,  [58  Am.  St.  Rep.  140,  38  L.  R.  A.  71, 
47  Pac.  £32].  If  this  position  be  tenable,  then  the  owner 
of  a  licensed  automobile  who  may  have  loaned  it  for  the 
day  to  a  friend  is  liable  for  any  injuries  proximately  caused 
by  the  friend's  negligence  in  failing  to  observe  any  one 
of  the  numerous  requirements  of  the  Motor  Vehicle  Act. 
If  this  be  the  law,  then,  harsh  as  it  may  be,  iia  lex  scripta 
est,  and  there  is  nothing  to  do  but  enforce  it.  Is  it  the 
lawt    We  think  not. 

Foulks  was  in  possession  of  the  truck  under  a  conditional 
sale  contract  between  himself  and  defendant,  just  as  de- 
fendant, in  its  turn,  under  a  similar  contract  with  Colyear, 
had  the  right  of  possession  as  between  itself  and  Colyear. 
We  shall  assume,  however,  that  defendant,  and  not  Foulks, 
was  the  ''owner"  of  the  truck  within  the  meaning  of  the 
Motor  Vehicle  Act  (section  1  of  the  act.  Stats.  1913,  p.  640) ; 
also  that,  as  such  owner,  it  was  obliged  to,  as  it  in  fact  did, 
apply  for  and  receive  a  license  (section  3  of  the  act.  Stats. 
1913,  p.  641) ;  and  that  it  was  defendant  who  caused  the 
license  plate  to  be  afSxed  to  the  Gramm  truck.  It  is  pro- 
vided by  the  Motor  Vehicle  Act  that  **  Every  motor  vehicle 
.  .  .  while  in  use  shall  carry  during  the  period  from  a  half 
hour  after  sunset  to  a  half  hour  before  sunrise,  ...  at 
the  rear  ...  a  lighted  lamp  exhibiting  one  red  light''  (sec- 
tion 13  of  the  act,  Stats.  1913,  p.  645).  The  act,  however, 
does  not  impose  this  duty  upon  the  owner  and  licensee  re- 
gardless of  whether  he  or  someone  else  be  in  control  of  the 
vehicle.  It  is  this  that  differentiates  this  case  from  those 
relied  upon  by  respondent.  The  language  of  the  act  is: 
**No  person  shall  allow  a  motor  vehicle  owned  by  him  or 
under  his  control  to  be  operated  ...  in  violation  of  the 
provisions  of  this  act."  (Section  19  of  the  act.  Stats. 
1913,  p.  646.  The  italics  are  ours.)  [2]  We  think  it  evi- 
dent that,  by  the  use  of  the  alternative  ''owned  by  him 
or  under  his  control,"  the  legislature  intended  to  impose 
the  duty  of  complying  with  the  requirements  of  the  act 
upon  the  owner  when,  and  only  when^  he  is  in  control  of 
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the  motor  vehicle,  personally  or  through  his  servant,  and  to 
impose  that  duty  upon  some  other  person — a  friend  to 
whom  the  vehicle  may  have  been  loaned,  for  instance-^ 
when  such  other  person  is  operating  the  vehicle  and  it  is 
** under  his  control."  Aside  from  this  consideration,  the 
language  of  the  act  is  that  ''no  person  shall  allow,"  etc. 
This  word  ** allow"  materially  limits  the  obligation  of  tho 
owner,  or  the  person  in  control,  as  the  case  may  be.  To 
allow  is  to  acquiesce  in  or  tolerate.  Knowledge,  express  or 
implied,  is  essential  before  one  may  be  guilty  of  either. 
{Sawyer  v.  Mavld,  144  Iowa,  185,  [25  L.  R.  A.  (N.  S.) 
602,  122  N.  W.  813].)  [3]  The  truck  was  in  the  possession 
of  Foulks  as  lessee;  and  if,  at  the  time  of  the  accident, 
Foulks  was  using  the  truck  as  an  independent  contractor 
and  not  as  a  servant  of  defendant,  no  knowledge,  actual  or 
imputed,  that  the  tail  light  was  out  could  be  attributed 
to  defendant;  and  in  that  case  it  could  not  be  said  that 
defendant  had  "allowed"  any  violation  of  the  provisions 
of  the  Motor  Vehicle  Act.  If  defendant  did  not  ** allow" 
any  violation  of  the  requirements  of  the  act,  it  was  not 
remiss  in  the  due  performance  of  any  duty  imposed  upon 
it  as  a  licensee  of  the  state. 

[4]  Both  of  respondent's  remaining  points,  assigned  by 
him  as  reasons  for  the  alHrmance  ot  the  order,  appear  to 
be  grounded  upon  the  assumption  that  the  nature  of  the 
relation  between  defendant  and  Foulks  at  the  time  of  the 
accident  must  be  determined  solely  from  the  written  agree- 
ments, particularly  the  written  contract  of  employment. 
We  think  this  an  erroneous  assumption.  We  think  that  the 
nature  of  Foulk's  relation  to  defendant  at  the  time  of 
the  accident,  whether  that  of  an  independent  contractor 
or  servant,  must  be  determined  not  alone  from  the  terms 
of  the  written  contract  of  employment,  but  from  the  subse- 
quent conduct  of  each,  known  to  and  acquiesced  in  by  the 
other. 

We  are  not  interested  in  the  contracts  between  defendant 
and  Foulks,  or  the  right  of  either  to  enforce  the  same,  save 
in  so  far  as  such  contracts  may  afford  evidence  as  to  the 
nature  of  the  true  relation  between  them  at  the  very  time 
of  the  accident.  For  here  the  vital  question  is:  What,  at 
the  time  of  the  accident,  was  the  actual  relation  between 
defendant  and  Foulks  Y    Wa&  their  relation,  at  that  time, 
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that  of  contractee  and  independent  contractor,  or  master 
and  servant  T  Regardless  of  what  may  have  been  their 
written  agreement  six  months  before  the  accident,  they  un- 
questionably had  the  right  to  rescind  it,  or,  by  express 
verbal  consent  or  by  conduct  mutually  acquiesced  in,  wholly 
to  disregard  it,  or  to  modify  it,  and  create  the  relation  of 
contractee  and  independent  contractor,  if,  originally,  their 
relation  had  been  that  of  master  and  servant.  So  that  if, 
with  or  without  the  written  agreement,  defendant,  at  the 
time  of  the  accident,  had  the  right  to  control  and  direct 
Foulks  in  respect  to  the  manner  in  which  the  work  was  to 
be  done,  then  the  relation  of  master  and  servant  existed. 
And,  conversely,  if,  with  or  without  the  written  agreement, 
defendant,  at  the  time  of  the  accident,  did  not  have  the 
right  to  control  and  direct  Foulks  in  respect  to  the  mode 
and  manner  in  which  the  work  should  be  done,  the  latter 
was  an  independent  contractor,  for  the  negligence  of  whose 
servants  defendant  would  not  be  liable. 

We  do  not  think  that  the  relation  of  master  and  servant, 
and  none  other,  is  conclusively  established  by  the  written 
contract  of  employment.  But  even  if  it  were,  that  would 
not  prevent  the  parties  from  changing  that  contractual  re- 
lation and  establishing  another.  Where  the  parties  to  a 
written  contract  of  employment,  by  mutual  consent  inferred 
from  their  subsequent  conduct,  have  modified  their  con- 
tract and  have  acted  upon  it  as  thus  modified,  it  is  valid, 
in  the  modified  form,  to  the  extent  and  during  the  period 
it  was  so  acted  upon  and  carried  out.  As  between  a  third 
party  and  either  party  to  the  contract,  such  change  or 
modification  unquestionably  could  be  shown  by  parol.  [6] 
In  an  action  between  a  party  to  a  contract  and  a  third 
party,  the  rule  that  parol  evidence  cannot  be  received  to 
contradict  or  vary  a  written  contract  does  not  apply,  as  the 
estoppel  on  which  the  rule  rests  must  be  mutual,  and,  since 
the  third  person  is  not  bound  by  the  contract  as  written, 
neither  is  his  adversary  in  the  action.  Strangers  to  the 
contract  are  at  liberty  to  show  that  the  written  instrument 
does  not  disclose  the  full  or  true  character  of  the  relation 
between  the  contracting  parties.  And  if  a  stranger  to  the 
contract  be  thus  at  liberty,  when  contending  with  a  party 
to  the  contract,  the  latter  must  be  equally  free  to  show  the 
true  relation  between  himself  and  the  one  with  whom  he 
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has  eriitraeted.  Both  must  be  bound  by  this  conventional 
rule  of  law,  or  neither.  (Dunn  v.  Price,  112  Cal.  46,  [44 
Pac.  354].)  Accordingly,  it  has  been  held  that,  in  an  ac- 
tion of  this  character,  while,  prima  facie,  the  relation  of 
the  parties  to  a  written  contract  of  employment  is  that 
which  is  expressed  by  the  teims  of  their  writing,  neverthe- 
less, in  order  to  determine  their  true  relation,  such  contract 
should  be  considered  in  view,  not  only  of  the  circumstances 
under  which  it  was  made,  but  of  the  conduct  of  the  parties 
while  the  work  is  being  performed.  {Klages  v.  Chillette^ 
Herzog  Co.,  86  Minn.  458,  [90  N.  W.  1116].)  It  is  com- 
petent for  the  plaintiff  in  such  an  action  to  show  that,  as 
a  matter  of  fact,  the  parties  to  a  written  contract  creating 
the  relation  of  contractee  and  independent  contractor  had 
put  a  different  construction  upon  it  by  their  conduct,  and 
that  the  defendant  has  in  fact  exercised  a  supervision  and 
control  over  the  work  in  its  details  inconsistent  with  the 
presumed  character  of  the  other  party  to  the  contract  as  an 
independent  contractor.  {PormU  v.  Virginia  Construction 
Co.,  88  Tenn.  692,  [17  Am.  St.  Rep.  925,  13  S.  W.  691] ; 
Klages  v.  OUleite-Herzog  Co.,  supra;  1  Bailey  on  Personal 
Injuries,  sec.  39.)  [6]  This  being  the  rule,  the  converse 
must  be  equally  true;  and  it  is  competent  for  one  sued  as 
a  master  for  the  negligence  of  his  alleged  servant,  where  a 
written  contract  between  them  bears  evidence  of  that  rela- 
tion, to  show  that,  as  a  matter  of  fact,  he  and  his  alleged 
servant,  by  their  conduct,  put  a  different  construction  upon 
their  contract  and  treated  each  other  as  contractee  and  in- 
dependent contractor.  For  these  reasons  we  hold  that  the 
nature  of  the  relation  between  defendant  and  Foulks  at  the 
time  of  the  accident  was  not  determinable  solely  from  the 
written  contract  of  employment,  but  from  all  the  evidence 
in  the  case,  particularly  that  which  bore  upon  the  question 
as  to  whether,  at  that  time,  defendant  was  assuming  the 
right  to  control  and  diicet  Foulks  respecting  the  manner 
in  which  the  work  slioiild  be  executed  by  him.  As  to  this 
the  evidence  was  conflicting.  We  hold,  therefore,  that 
whether  defendant  and  Foulks  were,  respectively,  master 
and  servant  or  conti'actec  and  indopcmlent  contractor,  was 
a  mixed  question  of  law  and  fact,  and  that  it  was  for  the 
jury  to  determine,  under  propoi-  instructions,  the  real  rela- 
tion of  Foulks  to  defendant  at  the   time  of  the  accident. 
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(Oreenberg  v.  Western  Turf  Assn.,  148  Cal.  126,  [113  Am. 
St.  Rep.  216,  82  Pac.  684] ;  Brophy  v.  Barileti,  108  N.  Y. 
632,  [15  N.  E.  368].)  This  is  precisely  what  the  court  did. 
And  if  all  the  evidence  in  the  case — that  aliunde  the  writ- 
ings as  well  as  the  writings  themselves — was  sufficient  to 
justify  a  finding  that  the  relation  between  defendant  and 
Fouiks  was  that  of  contractee  and  independent  contractor, 
respondent  cannot  complain  that  this  question,  as  a  mixed 
question  of  law  and  fact,  was  left  to  the  jury  to  determine. 
That  there  was  sufficient  evidence  to  justify  such  a  finding, 
we   have   no   doubt. 

[7]  The  accepted  doctrine  is  that,  where  the  essential 
ob.cct  of  the  employment  is  the  performance  of  work,  the 
rcKition  of  master  and  servant  does  not  exist  unless  the 
employer  retains  the  right  to  direct  the  mode  and  manner 
in  which  the  job  shall  be  done;  or,  in  other  words,  not  only 
what  shall  be  done,  but  how  it  shall  be  done.  (Labatt  on 
Jlaster  and  Servant,  sec.  64;  Western  Indemnity  Co.  v. 
rillsbiiry,  172  Cal.  807,  [159  Pac.  721].)  **The  chief  con- 
sideration which  determines  one  to  be  an  independent  con- 
tractor is  the  fact  that  the  employer  has  no  right  of  control 
a.s  to  the  mode  of  doing  the  work  contracted  for."  (Oreen 
V.  Soule,  145  Cal.  96,  9f),  [78  Pac.  337,  339].)  He  is  deemed 
to  be  the  master  who  has  ^he  supreme  choice,  control,  and 
direction  of  the  servant,  ana  whose  will  the  servant  repre- 
sents, not  merely  in  the  ultimate  results  of  the  work,  but 
in  all  the  details.  The  legal  test  for  the  determination  of 
the  question  is  stated  by  Thompson  as  follows:  **An  inde- 
pv'iiucnt  contractor,  within  the  meaning  of  this  rule,  is  one 
who  rondei-s  service  in  the  course  of  an  occupation,  repre- 
sonting  the  will  of  his  employer  only  sui  to  the  result  of  hia 
work,  and  not  as  to  the  means  by  which  it  is  accomplished. 
The  contractor  must  answer  for  his  own  wrongs  and  the 
wjongs  ccnimitted  in  the  course  of  the  work  by  his  ser- 
vants.''    (1  Thompson  on  Negligence,  sees.  621,  622.) 

Fouiks  exercised  an  independent  occupation.  He  was,  to 
use  his  own  words,  in  the  transfer  and  delivery  business. 
There  was  evidence  that  defendant  did  not  exercise,  or 
assume  the  right  to  exercise,  any  authoritative  control  over 
Fouiks  as  to  how  his  truck  should  haul  the  loads.  Fouiks 
determined  what  route  the  Qrliv«^rics  should  take.  Terry 
and   Cuuningiiam    were   his   serva:Us.     Defendant   exercised 
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no  control  over  them  or  the  truck,  bo  far  as  the  driving 
or  method  of  taking  the  loads  to  their  destination,  or  the 
general  care  of  the  truck  and  its  equipment,  were  con- 
cerned; nor  did  it  assume  to  exercise  any.  It  did  not  hire 
the  driver  or  helper,  and  had  no  power  to  discharge  them. 
The  driver  and  his  helper  were  paid  by  Poulks  with  his 
money;  though  it  seems  that  at  times  the  money  for  one 
or  the  other  of  these  men  was  furnished  by  defendant,  but 
the  evidence  shows  that  this  was  done  as  a  matter  of  accom- 
modation to  Foulks.  We  think  there  is  ample  evidence  to 
sustain  a  finding  that  Foulks  represented  defendant  only 
as  to  the  result  of  the  work  his  truck  did — ^the  delivery  of 
the  loads  at  their  respective  destinations — and  not  as  to  the 
manner  of  the  performance  of  the  work.  The  driver  of  the 
truck  and  his  helper,  by  delivering  the  loads,  caused  them 
to  be  dumped  in  heaps  at  their  respective  destinations. 
This,  in  its  essence,  was  a  ''result,"  as  much  as  if,  being 
a  building  contractor,  Foulks  had  orderly  arranged  steel, 
brick  and  mortar  so  as  to  produce  a  stately  structure.  [8] 
Upon  the  facts  as  above  stated,  Foulks  was  not  the  sei*vant 
of  defendant,  but  an  independent  contractor,  for  whose 
negligence  defendant  was  not  responsible.  {Bums  v.  MicJir 
igan  Paint  Co.,  152  Mich.  613,  [16  L.  R.  A.  (N.  S.)  816, 
116  N.  W.  182] ;  Foster  v.  Wadsworth,  168  111.  514,  [48  N .  E. 
163] ;  John's  Adnw.  v.  McKmght  &  Co.,  117  Ky.  655,  [78 
S.  W.  862] ;  DriscoU  v.  Toiule,  181  Mass.  416,  [63  N.  B. 
922];  Western  Indemnity  Co.  v.  PiUsbury,  172  CaL  807, 
[159  Pac.  721].) 

Respondent  argues  that  Foulks  was  a  servant  and  not  an 
independent  contractor  because:  (a)  Under  the  lease  con- 
tract or  conditional  sale  agreement  between  Foulks  and 
defendant,  the  latter  had  the  right  at  any  time,  and  for  no 
reason  other  than  its  own  untrammeled  will,  to  terminate 
the  lease  contract  and  thus,  indirectly,  terminate  the  con 
tract  of  employment;  and  (b)  the  contract  of  employment 
provides  for  the  personal  services  of  Foulks  in  that  it  re- 
quires him  to  drive  the  truck. 

The  contract  of  employment  did  not  expressly  give  to 
defendant  the  right  to  discharge  Foulks.  Nor  did  the  other 
contract — the  so-called  lease  contract — give  to  defendant 
the  right  to  terminate  the  l(^ase  of  the  truck  merely  be- 
cause the  ninniior  whereby  Foulks  was  performing  his  con- 
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tract  of  employment  might  not  be  satisfactory  to  defendant. 
The  so-called  lease  contract  provides  that  it  might  be 
terminated  by  defendant  if  the  latter  shall  deem  it  neces- 
sary to  do  so  in  order  to  secure  it  against  loss,  that  is,  loss 
under  that  particular  contract.  [9]  However,  even  if  the 
contract  of  employment  had  given  defendant  the  right  to 
terminate  it  at  any  time  it  chose  to  do  so,  it  would  not 
necessarily  follow  that  the  relation  between  it  and  Foulks 
was  that  of  master  and  servant.  Though  the  fact  that  a 
contract  provides  that  the  employer  may  discharge  the  other 
party  at  any  time  is  a  circumstance  that  may  be  considered 
in  determining  the  relation,  and,  in  a  doubtful  case,  may 
become  an  important  circumstance,  still  it  is  not  a  con- 
trolling factor.  It  is  not  a  **  master  fact" — ^it  does  not  lead 
necessarily  to  the  conclusion  that  the  person  employed  to 
do  work  is  not  an  independent  contractor.  {Oall  v.  Detroit 
Journal  Co,,  191  Mich.  405,  fl58  N.  W.  36] ;  New  Albany 
etc.  Rolling  Mill  v.  Cooper,  131  Ind.  363,  [30  N.  E.  294] ; 
Tlwmas  v.  Altoona  etc,  Ry.  Co.,  191  Pa.  St.  361,  [43  AtL 
215].)  For  failure  satisfactorily  to  accomplish  the  results 
contracted  for,  a  contractee  may  discharge  the  contractor. 
Yet  such  right  to  dischaige  the  contractor  does  not  neces- 
parily  give  the  contractee  the  right  to  interfere  with  the  man- 
ner the  contractor  may  choose  to  use  to  accomplish  the  re- 
sults contracted  for. 

Assuming,  though  not  conceding,  that  the  written  con- 
tract of  employment  contemplated  that  Foulks  should  per- 
sonally drive  the  truck,  the  fact  remains  that  Foulks  did 
employ  others  to  drive  it  and  deliver  the  loads;  that  these 
other  persons  received  their  orders  and  directions,  as  well 
as  their  pay,  from  him  and  not  from  defendant;  and  that 
defendant  acquiesced  in  this  course  of  conduct.  And  even 
if  Foulks  himself  had  been  required  to  drive  the  truck,  it 
would  not  necessarily  follow  that  he  was  a  servant  and  not 
an  independent  contractor.  (See  Oall  v.  Detroit  Journal 
Co.,  supra.)  The  fact  is  there  were  many  circumstances 
adduced  at  the  trial,  none  of  an  absolutely  controlling 
nature,  but  each  pointing  to  the  character  of  the  employ- 
ment— some  squinting  at  the  relationship  of  master  and 
Kf'Tvnnt  and  others  at  that  of  contractee  and  independent 
J.  >iit..io4.^i.  Yor  this  reason  difTerent  and  discordant  infer- 
eucvo   w^vQ  deducible  from  the  attending  circumstances,  so 
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that  the  question  became  one  for  the  jury,  under  proper 
instructions. 

[10]  Furthermore,  the  doctrine  of  respondeat  superior 
applies  only  where  the  relation  of  master  and  servant  is 
shown  to  exist  between  the  wrongdoer  and  the  person  sought 
to  be  charged  with  the  result  of  the  wrong,  at  the  time  and 
in  respect  to  the  very  transaction  out  of  which  the  injury 
arises.  Foulks  was  in  possession  of  the  truck  as  lessee,  or 
purchaser  under  a  conditional  sale  contract.  Upon  him 
alone,  under  the  terms  of  his  contract  with  defendant, 
rested  the  obligation  to  take  care  of,  house,  and  repair  the 
truck.  At  the  time  of  the  accident  the  truck,  which  had 
been  in  a  repair  shop  for  certain  repair  work,  was  being 
taken  from  the  repair-shop  to  the  place  where  Foulks 
habitually  kept  it  overnight.  At  that  time  the  truck  was 
not  being  used  in  the  service  of  defendant.  At  that  time 
Foulks  was  the  only  master  in  whose  business  the  driver 
and  his  helper  were  engaged. 

Order    reversed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  4,  1919. 

All  the  Justices  concurred. 


[Git.    No.    2828.     First    Appellate    Distriet,    Division    One. — June    9, 

1919.] 

ELSA  U.  ARNOLD  et  al.,  Appellants,  v.  SAN  FRAN- 
CISCO-OAKLAND  TERT^HNAL  RAILWAYS  (a  Cor- 
poration ) ,   Respondent. 

[1]  Judgments  —  Reversal  on  Appeal  —  New  Trial  —  Identical 
Facts — Directed  Verdict. — Where,  on  a  new  trial  of  an  action 
after  reversal  of  a  former  judgment  by  the  enpreme  eonrt,  the 
evidenee,  tested  by  the  standard  of  the  evidence  given  at  the 
former  trial  as  recited  by  the  supreme  eourt,  is  without  material 
difference  or  addition,  and  presents,  in  substance,  the  identical  east 
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which  has  been  declared  bj  the  supreme  court  to  be  without  legal 
merit,  the  trial  court  is  justified,  and  it  is  its  duty,  to  direct  a 
▼erdict  in  accordance  with  the  decision  of  the  supreme  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County  entered  upon  a  directed  verdict,  and 
from  an  order  denying  a  new  trial.  J.  E.  Barber,  Judge 
Presiding.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jay  Monroe  Latimer,  J.  E.  Pemberton,  Bodgers  &  Bray 
for    Appellants. 

W.  H.  Smith,  A.  L.  Whittle,  Chapman  &  Trefcthcn  and 
Morrison,  Dunne  &  Brobeck  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment 
entered  upon  a  verdict  rendered  by  a  jury  pursuant  to 
direction  of  the  trial  judge,  and  from  an  order  denying 
plaintiffs'  motion  for  a  new  trial. 

The  same  case  was  before  the  supreme  court  upon  a 
previous  appeal,  and  the  law  of  the  case  upon  that  appeal 
is  declared  in  the  opinion  of  Mr.  Justice  Shaw,  rendered 
in  Arnold  v.  8cm  Francisco-Oakland  Terminal  Ra/Uways, 
175  Cal.  1,  [164  Pac.  798].  That  action  was,  and  it  is  here, 
one  to  recover  damages  for  death  from  a  collision  between 
an  automobile  which  plaintiff's  deceased  husband  was  driv- 
ing and  an  electric  street-car,  and  it  was  there  held  that 
the  contributory  negligence  of  the  deceased  was  such  as  to 
prevent  recovery,  it  being  shown  that  he  was  mentally  and 
physically  sound  and  in  possession  of  his  usual  faculties, 
familiar  with  the  conditions  of  the  crossing  where  the  ac- 
cident happened,  and  that  he  saw  the  car  coming  when  he 
was  within  forty-five  or  fifty  feet  of  the  tracks,  and  that 
instead  of  turning  aside  or  stopping  so  as  to  avoid  danger, 
he  first  turned  to  the  left,  then  to  the  right,  and  finally 
attempted  to  cross  the  trades  in  front  of  the  car. 

The  only  question  presented  by  appellants  for  a  reversal 
of  the  judgment  is  the  action  of  the  trial  judge  in  directing 
the  verdict  heroin.  The  trial  judge,  in  granting  the  motion 
for  a  dirootod  vordiot,  aotod  upon  the  theory  that  the  evi- 
dence was  the  same  in  both  trials,  and  that  he  was  bound 
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by  the  law  of  the  ease.  Appellants  contend,  however,  that 
their  evidence  upon  the  second  trial  upon  the  issue  of  con- 
tributory negligence,  and  upon  elements  of  fact  constitut- 
ing the  basis  of  reversal  on  the  former  appeal,  was  ma- 
terially different,  and  that  the  trial  judge  committed  error 
in  concluding  that  the  evidence  was  the  same  in  both  trials. 
Mr.  Justice  Shaw,  the  writer  of  the  opinion  in  this  case 
upon  the  first  appeal,  succinctly  outlined  the  controlling 
facts  on  the  question  of  contributory  negligence  as  matter 
of  law,  and  from  a  careful  review  of  the  record  we  fail  to 
see  how  the  testimony  herein  is  materially  different  from 
or  additional  to  that  given  on  the  former  trial,  which  the 
supreme  court  declared  conclusively  showed  that  deceased 
was  guilty  of  contributory  negligence  which  precluded  a 
recovery  by  plaintiffs.  The  issues  are  identical  upon  both 
trials,  consisting  of  the  negligence  of  the  defendant  and  the 
contributory  negligence  of  deceased;  and  while  there  were 
new  witnesses,  there  is  no  change  in  the  testimony  under  these 
issues  such  as  might  be  considered  to  have  created  a  material 
difference  in  the  evidence. 

In  both  trials  the  testimony  as  to  the  physical  conditions 
surrounding  the  accident  is  identical,  as  is  also  that  relat- 
ing to  the  mental  and  physical  condition  of  deceased  and  to 
his  acts  and  omissions,  both  prior  to  and  immediately  pre- 
ceding the  collision. 

The  supreme  court,  in  discussing  the  evidence  given  at 
the  former  trial,  indicated  that  the  deceased  was  at  a  given 
distance  from  the  railroad  track  when  he  saw  the  car;  and 
it  is  here  contended  that  the  evidence  on  the  second  trial  is 
at  variance  with  such  declared  distance,  which  constitutes 
a  material  difference,  thereby  destroying  the  efficiency  of 
the  rule  of  law  of  the  case;  and  further,  that  the  evidence 
relative  to  the  ability  or  lack  of  ability  of  deceased  to  stop 
or  turn  the  machine  is  likewise  materially  different. 

Without  reviewing  in  detail  the  testimony,  it  is  suflBcient 
to  say  that  it  does  not  present  a  material  difference  upon 
these  questions  from  that  given  at  the  former  trial.  It  is 
only  upon  the  theory  that  deceased  did  not  see  the  car  until 
within  a  certain  distance  that  the  testimony  has  any  value 
At  all,  and  no  new  evidence  permits  of  this  assumption,  nor 
has  it  any  bearing  upon  the  issue  of  contributory  negligence 
on  the  part  of  deceased,  nor  does  it  establish  a  material 
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difference  as  to  the  negligence  of  defendant.  One  of  the 
new  witnesses  testified  as  to  distance  within  which  automo- 
biles operating  at  various  speeds  could  be  stopped,  but 
when  analyzed  this  testimony  does  not  result  in  any  ma- 
terial difference  from  that  given  upon  the  subject  at  the 
former  trial.  Other  witnesses  gave  testimony  concerning 
the  distance  of  deceased  from  the  track  when  they  first 
observed  him.  No  new  testimony,  however,  was  presented 
upon  the  question  as  to  when  deceased  first  saw  the  car 
or  when  it  was  first  possible  for  him  to  do  so.  The  testi- 
mony of  the  occupants  of  the  automobile  which  compelled 
the  conclusion  on  the  appeal  in  the  first  trial  that  deceased 
was  guilty  of  contributory  negligence  preventing  a  recovery 
by  plaintiffs  was  the  same  ux)on  all  the  material  and  essen- 
tial facts,  except  that  one  of  them  did  not  testify  at  the 
second  trial,  and  whatever  variance  appeared  therefrom  was 
admitted  by  them  to  be  due  to  that  clearer  and  better 
recollection  of  the  facts  at  the  time  of  the  first  trial  than 
at  the  time  of  the  second,  and  tliat  their  former  testimony 
was  probably  correct. 

[1]  Tested  by  the  standard  of  the  evidence  given  at  the 
former  trial  as  recited  by  the  supreme  court,  the  evidence 
here  is  without  material  difference  or  addition,  and  presents, 
in  substance,  the  identical  case  which  has  been  declared 
by  the  supreme  court  to  be  without  legal  merit;  and  as  no 
verdict  other  than  one  for  defendant  could  have  been 
rendered  under  the  evidence,  the  trial  court  was  justified, 
and  it  was  its  duty,  to  direct  a  verdict  in  favor  of  de- 
fendant. 

For  the  reasons  given  the  judgment  and  order  are 
afSrmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  July  9,  1919,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  August  7,  1919. 

Shaw,  J.,  Melvin,  J.,  Wilbur,  J.,  Lennon,  J.,  and  Olney, 
J.,   concurred. 
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[CiT.    No.    2786.    First    Appellate    District,    Divisioii    Two. — June    9, 

1919.] 

J.  J.  GILL,  Respondent,  v.  EVA  E.  PEPPIN  et  al.,  De- 
fendants;  JENNIE  F.  STONE  et  al.,  Appellants. 

[IJ    MOBTOAGES — FORECLOSUBE — ^DEPICTENCT  JXJDOMENT — SATISPACTION — 

Presumption  prom  Becord. — Where  the  decree  in  an  action  to 
foreclose  a  mortgage  contains  a  provision  for  the  docketing  of  a 
deficiency  judgment,  but  the  record  on  appeal  from  an  order  set- 
ting aside  such  decree  and  annulling  a  sale  made  under  it  is 
silent  with  reference  to  the  entry  of  a  deficiency  judgment  follow- 
ing such  sale,  the  presumption  is  that  the  proceeds  from  th(3  sale 
of  the  mortgaged  property  satisfied  the  judgment* 

[2]  Id. — ^Eppect  op  Satispaction  on  Judgment. — In  an  action  to  fore- 
close a  mortgage,  satisfaction  of  the  judgment  renders  the  judg- 
ment conclusive,  subject  to  the  power  of  a  court  of  equity  to  set 
it  aside  in  a  separate  suit  for  fraud  or  mistake,  or  to  vacate 
it  on  motion  within  the  period  limited  by  section  473  of  the 
Code  of  Civil  Procedure, 

[3]  Id. — Vacation  op  Decree — ^Want  op  Notice — ^Void  Order. — An 
order  setting  aside  a  decree  of  foreclosure,  annulling  a  sale  made 
under  it,  and  permitting  the  plaintiff  to  file  an  amended  complaint 
to  reform  the  mortgage  for  mistake,  is  void,  where  made  without 
notice  to  the  adverse  parties,  notwithstanding  such  order  is  made 
on  motion  under  section  473  of  the  Code  of  Civil  Procedure,  and 
within  the  time  limited  by  that  section. 

[4]  Id. — Setting  Aside  Judgment — Questions  to  be  Considered. — 
Where  a  judgment  is  sought  to  be  set  aside,  the  question  is  not 
whether  the  judgment  was  right  or  wrong,  but  whether  it  was  a 
valid  and  final  judgment. 

[5]  Id. — Discretion  op  Trial  Court — ^Review  by  Appellate  Court. — 
While  section  473  of  the  Code  of  Civil  Procedure  is  to  be  liberally 
construed,  and  much  is  left  to  the  discretion  of  the  lower  court 
in  regard  to  the  granting  of  relief  under  it,  when  it  appears  that 
the  lower  court  has  been  led  into  error  in  setting  aside  a  judg- 
ment, and  substantial  rights  of  parties  have  been  taken  from 
them  without  notice  and  upon  an  insufiicient  showing,  the  appel- 
late court  cannot  evade  its  clear  duty  to  cause  the  parties  to  be 
restored  to  their  original  positions  in  regard  to  the  judgment. 

[6]  Id. — Order  Setting  Aside  Decree  op  Foreclosure — Insuppicient 
Appidavit  by  Attorney. — An  affidavit  by  the  attorney  for  the 
plaintiff  is  not  sufficient  to  justify  an  order  setting  aside  a  decree 
of  foreclosure,  annulling  a  sale  madt'  r  it,  and  permitting  the 

plaintiff  to  Me  an  amended  cuiujjlaiii'  onn  the  ^^nrtgago  for 
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difference  as  to  the  negligence  of  defendant.  One  of  the 
new  witnesses  testified  as  to  distance  within  which  automo- 
biles operating  at  various  speeds  could  be  stopped,  but 
when  analyzed  this  testimony  does  not  result  in  any  ma- 
terial difference  from  that  given  upon  the  subject  at  the 
former  trial.  Other  witnesses  gave  testimony  concerning 
the  distance  of  deceased  from  the  track  when  they  first 
observed  him.  No  new  testimony,  however,  was  presented 
upon  the  question  as  to  when  deceased  first  saw  the  car 
or  when  it  was  first  possible  for  him  to  do  so.  The  testi- 
mony of  the  occupants  of  the  automobile  which  compelled 
the  conclusion  on  the  appeal  in  the  first  trial  that  deceased 
was  guilty  of  contributory  negligence  preventing  a  recovery 
by  plaintiffs  was  the  same  ux)on  all  the  material  and  essen- 
tial facts,  except  that  one  of  them  did  not  testify  at  the 
second  trial,  and  whatever  variance  appeared  therefrom  was 
admitted  by  them  to  be  due  to  that  clearer  and  better 
recollection  of  the  facts  at  the  time  of  the  first  trial  than 
at  the  time  of  the  second,  and  that  their  former  testimony 
was  probably   correct. 

[1]  Tested  by  the  standard  of  the  evidence  given  at  the 
former  trial  as  recited  by  the  supreme  court,  the  evidence 
here  is  without  material  difference  or  addition,  and  presents, 
in  substance,  the  identical  case  which  has  been  declared 
by  the  supreme  court  to  be  without  legal  merit;  and  a&  no 
verdict  other  than  one  for  defendant  could  have  been 
rendered  under  the  evidence,  the  trial  court  was  justified, 
and  it  was  its  duty,  to  direct  a  verdict  in  favor  of  de- 
fendant. 

For  the  reasons  given  the  judgment  and  order  are 
afSrmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  July  9,  1919,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  August  7,  1919. 

Shaw,  J.,  Melvin,  J.,  Wilbur,  J.,  Lennon,  J.,  and  Olney, 
J.,   concurred. 
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[CiT.    No.    2786.    First    Appellate    District,    Diyision    Two. — Judo    9, 

1919.] 

J.  J.  GILIi,  Respondent,  v,  EVA  E.  PEPPIN  et  al.,  De- 
fendants;  JENNIE  F.  STONE  et  al..  Appellants, 

[IJ  Mortgages — Foreclosubib — ^Depicienct  Jxjdoment — Satispaction — 
Presumption  prom  Becord. — Where  the  decree  in  an  actioD  to 
foreclose  a  mortga^  contains  a  provision  for  the  docketing  of  a 
deficiency  judgment,  but  the  record  on  appeal  from  an  ordor  set- 
ting aside  such  decree  and  annulling  a  sale  made  under  it  is 
silent  with  reference  to  the  entry  of  a  deficiency  judgment  follow- 
ing such  sale,  the  presumption  is  that  the  proceeds  from  the  sale 
of  the  mortgaged  property  satisfied  the  judgment, 

[2]  Id. — Eppect  op  Satispaction  on  Judgment. — In  an  action  to  fore- 
close a  mortgage,  satisfaction  of  the  judgment  renders  the  judg- 
ment conclusive,  subject  to  the  power  of  a  court  of  equity  to  set 
it  aside  in  a  separate  suit  for  fraud  or  mistake,  or  to  vacate 
it  on  motion  within  the  period  limited  by  section  473  of  the 
Code  of  CSvil  Procedure. 

[3]  Id. — ^Vacation  op  Decree — ^Want  op  Notice — ^Void  Order. — An 
order  setting  aside  a  decree  of  foreclosure,  annulling  a  sale  made 
under  it,  and  permitting  the  plaintiff  to  file  an  amended  complaint 
to  reform  the  mortgage  for  mistake,  is  void,  where  made  without 
notice  to  the  adverse  parties,  notwithstanding  such  order  is  made 
on  motion  under  section  473  of  the  Code  of  CivU  Procedure,  and 
within  the  time  limited  by  that  section. 

[4]  Id. — Setting  Aside  Judgment — Questions  to  be  Considered. — 
Where  a  judgment  is  sought  to  be  set  aside,  the  question  js  not 
whether  the  judgment  was  right  or  wrong,  but  whether  it  was  a 
valid  and  final  judgment. 

[5]  Id. — Discretion  op  Trul  Court — ^Review  by  Appellate  Court. — 
While  section  473  of  the  Code  of  Civil  Procedure  is  to  be  liberally 
construed,  and  much  is  left  to  the  discretion  of  the  lower  court 
in  regard  to  the  granting  of  relief  under  it,  when  it  appears  that 
the  lower  court  has  been  led  into  error  in  setting  aside  a  judg- 
ment, and  substantial  rights  of  parties  have  been  taken  from 
them  without  notice  and  upon  an  insufficient  showing,  the  appel- 
late court  cannot  evade  its  clear  duty  to  cause  the  parties  to  be 
restored  to  their  original  positions  in  regard  to  the  judgment. 

[6]  Id. — Order  Setting  Aside  Decree  op  Foreclosure — Insuppicient 
Appidavit  by  Attorney. — An  affidavit  by  the  attorney  for  the 
plaintiff  is  not  sufficient  to  justify  an  order  setting  aside  a  decree 
of  foreclosure,  annulling  a  sale  made  under  it,  and  permitting  the 
plaintiff  to  file  an  amended  complaint  to  reform  the  mortgage  for 
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mistake  as  to  the  description  of  the  property,  if  it  does  not  state 
why  it  is  not  made  by  the  plaintiff,  nor  that  the  attorney  is 
familiar  with  the  facts  and  that  he  believes  or  has  advised  his 
client  that  he  has  either  a  meritorious  cause  of  action  or  grounds 
for  setting  aside  the  decree  and  the  sale  made  under  it,  and  there 
is  no  statement  to  explain  why  the  mistake  was  not  discovered 
before  the  plaintiff  commenced  the  suit  in  which  he  proved  the 
mortgage  of  the  lot  described  in  it,  and  sold  under  the  decree, 
none  to  show  that  the  judgment  was  not  fully  satisfied  from  the 
proceeds  of  the  sale  of  the  lot  described  in  the  mortgage,  and 
none  concerning  what  other  property  was  sought  to  be  subjected 
to  the  lien  of  the  five  year  old  mortgage,  nor  what  new  parties 
and  intervening  rights  might  be  affected  by  the  correction  of  the 
alleged   mistake. 

17]  Id. — Necessity  foe  Affidavit  op  Merits. — ^Where  the  judgment 
is  regular  on  its  face,  an  affidavit  of  merits  is  indispensable  as 
a  basis  of  a  motion  to  set  it  aside  on  the  ground  of  mistake. 

L8]  Id. — Basis  fob  Order — Recital  of  Evidence — Presumptions. — 
Where  the  record  on  appeal  shows  that  the  order  of  the  trial  court 
setting  aside  a  decree  of  foreclosure  was  made  upon  specific  evi- 
dence, the  appellate  court  cannot  presume  that  such  order  was 
made  upon  some  other  evidence  which  might  have  been  before  the 
trial  court. 

[9]  Id. — Setting  Astoe  of  Default — Inadvertence. — Inadvertence  in 
the  abstract  is  no  pica  upon  which  to  set  aside  a  default,  but  the 
court  must  be  made  acquainted  with  the  reasons  for  the  inad- 
vertence and,  if  satisfactory,  will  act  upon  them  and  relieve  from 
the  burdens  caused  by  them;  but,  if  the  inadvertence  is  wholly  in- 
excusable, as  if  it  arises  from  gross  negligence,  the  court  will  not 
look  upon  it  kindly  and  will  have  none  of  it. 

APPEAL  from  an  order  vacating  a  decree  of  foreclosure, 
annulling  the  sale  made  under  it,  and  permitting  the  filing 
of  an  amended  complaint  to  reform  the  mortgage  for  mis- 
take.   T.  W.  Harris,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court- 
Raymond  Perry  for  Appellants. 

A.  A.  Rogers,  Walter  J.  Burpee  and  T.  P.  Wittschen 
for  Respondents, 

BRITTAIN,  J. — After  the  sale  of  mortgaged  property 
under  a  decree  of  foreclosure,  the  plaintiff  ex  parte  pro- 
cured an  order  vacating  the  decree,  annulling  the  sale  and 
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permitting  the  filing  of  an  amended  complaint  to  reform 
the  mortgage  for  mistake.  Subsequently  on  notice,  separate 
motions  to  set  aside  the  ex  parte  order  were  made  by  new 
defendants  brought  into  the  suit  under  a  summons  issued 
on  the  amended  complaint,  and  by  those  of  the  original  de- 
fendants who  were  directly  aflfected  by  the  decree  of  fore- 
closure. Both  motions  were  denied.  The  new  parties 
appeal  from  the  second  order  only,  and  the  original  de- 
fendants appeal  from  the  ex  parte  order  and  from  the 
order  refusing  to  set  it  aside.  Under  stipulation  the  ap- 
peals are  presented  on  one  record  and  are  determined 
together. 

On  behalf  of  the  respondent  it  is  contended  that  neither 
appeal  from  the  second  order  may  be  considered  because  the 
order  vacating  the  decree  was  appealable.  The  case  appears 
to  be  within  recognized  exceptions  to  the  rule  in  that  the 
order  was  made  on  an  ex  parte  application  and  it  was  ad- 
verse to  the  new  defendants  who  claimed  under  the  origi- 
nal defendants.  (Pignaz  v.  Burnett,  119  Cal.  157,  163,  [51 
Pac.  48]  5  Title  Ins,  dk  Trust  Co.  v.  Calif omia  Dev.  Co., 
159  Cal.  484,  [114  Pac.  838].)  It  is  unnecessary,  however, 
to  base  the  decision  on  the  appeals  from  the  second  order, 
because  the  order  vacating  the  decree  must  be  reversed,  upon 
the  grounds  stated  in  this  opinion. 

The  plaintiff  and  respondent,  as  the  assignee  of  the 
original  mortgagee,  sued  in  the  ordinary  form  to  foreclose 
a  mortgage  made  on  April  19,  1913,  to  secure  the  payment 
of  a  debt  evidenced  by  a  note  of  even  date  with  the  mort- 
gage, for  one  thousand  four  hundred  dollars,  payable  one 
year  after  date,  with  interest  at  seven  per  cent,  com- 
pounded every  three  months.  The  assignment  of  the  note 
and  mortgage  to  the  plaintiff  was  in  August,  1914,  after 
the  maturity  of  the  note.  The  mortgage,  which  was  re- 
corded three  days  after  its  execution,  accurately  described 
by  metes  and  bounds  a  lot  in  the  city  of  Oakland,  desig- 
nated for  convenience  as  lot  1.  The  plaintiff  sued  Eva  E. 
Peppin,  and  J.  B.  Peppin,  Jr.,  her  husband,  the  original 
mortgagors,  together  with  Jennie  F.  Stone  and  E.  B.  and 
A.  L.  Stone  Company,  a  corporation,  and  certain  fictitiously 
named  defendants,  who  it  was  alleged  claimed  an  interest 
in  the  mort.L^a'icd  property,  subject  to  the  lien  of  the  mort- 
gUoC.     The  buit    wiis   coiuuicnecJ    November   1,    1917,   uiiJ, 
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after  service  and  return  of  the  Bummons,  on  January  8, 
1918,  the  plaintiff  showed  the  default  of  the  named  defend- 
ants had  been  entered,  dismissed  the  action  as  to  the 
fictitiously  named  defendants  and  proved  his  mortgage 
and  debt,  including  interest,  attorneys'  fees  and  costs,  of 
$1,631.88.  The  court  thereupon  made  a  decree  in  accord- 
ance with  the  allegations  and  prayer  of  the  complaint,  and 
the  mortgage,  a  copy  of  which  was  appended  to  the  com- 
plaint as  an  exhibit,  and  ordered  a  sale  of  the  mortgaged 
property  by  a  commissioner  named  in  the  decree,  which 
contained  a  provision  for  the  docketing  of  a  deficiency 
judgment.  The  court,  therefore,  had  jurisdiction  of  the 
subject  matter  and  the  parties,  and  the  judgment  followed 
the  complaint,  the  allegations  of  which  were  admitted  by 
the  defaults.  The  judgment  was  entered  January  11,  1918, 
and  was  executed  on  February  12,  1&18,  by  the  sale  of 
lot  1,  as  described  in  both  the  mortgage  and  the  decree. 
No  deficiency  judgment  was  entered,  or  at  least  the  record 
fails  to  disclose  anything  from  which  the  contrary  might 
be  inferred.  [1]  In  the  absence  of  any  showing  in  the 
record  upon  the  subject,  the  presumption  is  that  the  pro- 
ceeds from  the  sale  of  the  mortgaged  property  satisfied  the 
judgment.  (Code  Civ.  Proc,  sec.  1963,  subds.  5,  20,  28.) 
[2]  Subject  to  the  power  of  a  court  of  equity  to  set 
aside  the  judgment  in  a  separate  suit  for  fraud  or  mistake, 
or  within  the  period  limited  by  the  section,  for  the  trial 
court  to  vacate  the  judgment  on  motion  under  section  473 
of  the  Code  of  Civil  Procedure,  the  satisfaction  of  the 
judgment  rendered  it  conclusive.  **By  section  1049  of  the 
Code  of  Civil  Procedure,  the  cause  had  then  ceased  to  be 
pending  in  the  court,  and  the  court  was  without  any  juris- 
diction to  render  any  further  judgment  therein.  .  .  .  The 
safety  and  tranquillity  of  parties  require  that  their  interest 
should  not  be  constantly  suspended,  and  their  repose  liable 
to  be  disturbed  at  any  moment  by  the  discretion  of  the 
court.  .  .  .  {Bracken  v.  Banegas,  99  Cal.  623,  627,  [34 
Pac.  344,  345];  Carpentier  v.  Hart,  5  Cal.  406.)  In 
Brackett  v.  Banegas,  the  facts  were  substantially  the  same 
as  those  recited  above,  except  that  the  application  was  made 
after  the  time  limited  by  section  473.  That  the  reasoning 
of  the  court  concerning  the  considerations  moving  the  legis- 
lature to  limit  the  time  of  the  application  is  directly  appli- 
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cable  to  considerations  which  should  control  any  court  upon 
an  ex  parte  motion  made  within  the  time  limit,  is  apparent 
from  the  following  quotation:  **By  the  judgment  as  orig:i- 
nally  entered  herein,  the  obligation  of  the  mortgagor  to  the 
plaintiff  had  become  fixed  at  a  certain  amount,  bearing  in- 
terest at  the  rate  of  seven  per  cent  per  annum.  If,  how- 
ever, the  court  could  at  any  time  thereafter  vacate  this 
judgment  after  it  had  been  satisfied,  without  any  notice  to 
the  mortgagor,  and  re-establish  the  original  obligation 
against  him,  bearing  interest  at  the  rate  of  eighteen  per 
cent  per  annum,"  (or,  in  the  present  case  compounded 
quarterly)  '*its  judgment  would  not  have  been  a  'final 
determination  of  the  rights  of  the  parties,'  and  the  parties 
to  the  action  could  never  feel  secure  in  any  action  of  the 
court.  For  the  reason  that  the  law  does  not  sanction  such 
injustice,  it  has  been  wisely  determined  by  the  legislature 
that  the  court  shall  have  no  power  upon  mere  motion  to 
vacate  its  judgment  after  the  lapse  of  six  months  from  its 
entry."  (Brackett  v,  Banegas,  99  Cal.  627,  [34  Pac.  345].) 
[3]  While  the  court  within  the  six  months,  upon  mere 
motion  may  vacate  the  judgment,  the  injustice  of  setting 
aside  a  judgment  beneficial  to  the  judgment  debtor  without 
notice,  is  not  sanctioned  by  the  code.  Section  473  limits 
the  time  beyond  which  a  motion  cannot  be  entertained,  even 
though  notice  be  given  and  a  showing  of  equitable  con- 
siderations is  made.  It  does  not  dispense  either  with  the 
showing  required  or  the  necessity  of  notice  to  adverse 
parties.  The  court  and  the  plaintiflf  were  as  effectually 
bound  by  the  satisfied  judgment  as  were  the  defendants. 
It  determined  in  favor  of  the  defendants  the  amount  of 
the  mortgage  debt  and  eliminated  in  their  favor  the  onerous 
provision  for  quarterly  compounding  of  interest.  It  fur- 
ther determined  that  lot  1  was  subject  to  the  lien,  and, 
therefore,  that  no  other  lot  was  affected  by  either  the  mort- 
gage or  the  judgment.  (Code  Civ.  Proc,  sec.  1908;  Hut- 
chings  v.  Eheler,  46  Cal.  557 ;  SpaiUding  v.  Howa/rd,  121  Cal. 
194,  [53  Pac.  563].)  The  rule  of  res  judicata  rests  on  the 
two  maxims  that  *'a  man  should  not  be  twice  vexed  for  the 
same  cause,"  and  that  **it  is  for  the  public  good  that  there 
be  an  end  of  litigation."  [4]  Where  the  judgment  is 
sought  to  be  set  aside,  the  questicm  is  not  whether  the  judg- 
ment was  right  or  wrong,  but  whether  it  was  a  valid  and 
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final  judgment.     {Lamb  v.  Wahlenmaier,  144  Cal.  95,  [103 
Am.  St.  Rep.  66,  77  Pac.  765].) 

It  was  sought  by  the  amended  complaint  to  substitute 
for  the  mortgaged  lot  another  lot,  designated  as  lot  2,  owned 
by  the  E.  B.  and  A.  L.  Stone  Company,  and  to  effect  this 
purpose  the  former  adjudication  was  set  aside  ex  parte. 
Where  under  a  provision  of  the  Practice  Act,  the  court 
made  an  order  directing  the  adverse  party  to  a  judgment 
to  appear  at  a  time  fixed  to  show  cause  why  it  should  not 
be  vacated,  the  supreme  court,  solely  for  the  reason  that 
it  did  not  affirmatively  appear  that  a  copy  of  the  order  was 
served  on  him  or  that  he  had  notice  of  the  time  when  the 
motion  would  be  heard,  reversed  the  order  vacating  the  judg- 
ment. {Voile jo  V.  Green,  16  Cal.  160;  ReUly  v.  Ruddock,  41 
Cal.  312.)  In  determining  the  effect  of  section  473,  the  appli- 
cation of  the  rule  of  Vallejo  v.  Oreen  to  that  section  is  recog- 
nized. **  Section  478  provides,  in  effect,  that  the  relief  therein 
specified  may  not  be  given  until  after  notice  to  the  adverse 
party,  but  it  does  not  provide  that  no  application  for  relief 
can  be  made  to  the  court  until  after  such  notice  has  heeA 
given."  {Brownell  v.  Superior  Court,  157  Cal.  709,  [109 
Pac.  94].)  The  only  cases  where  an  order  vacating  an 
ex  parte  application  has  been  sustained,  accentuate  the  rule 
that  vested  rights  may  not  be  taken  without  notice  and  an 
opportunity  of  hearing.  They  are  cases  where  the  court 
vacated  former  improvident  ex  parte  orders  by  which  such 
rights  were  disturbed.  {Whitney  v.  Superior  Court,  147 
Cal.  536,  [82  Pac.  37] ;  Bobson  v.  Superior  Court,  171  Cal. 
588,  [154  Pac.  8].)  In  such  cases  the  second  order  was 
sustained,  not  as  an  ex  parte  adjudication  of  vested  rights, 
but  because  no  rights  were  vested  by  the  first  order  made 
without  the  court  having  gained  jurisdiction  of  the  parties 
affected.  '*The  objection  that  the  lower  court  has  improp- 
erly vacated  its  final  order  is  one  that  goes  to  the  jurisdic- 
tion of  the  court."  {Lang  v.  Superior  Court,  71  Cal.  491, 
[12  Pac.  306,  416] ;  Carpenter  v.  Superior  Court,  75  Cnl. 
596,  [19  Pac.  174];  Holtum  v.  Oreif,  144  Cal.  521,  [78 
Pac.  11].)  The  judgment  was  valid  on  its  face,  and  unless 
it  was  set  aside  in  reliance  upon  section  473,  the  court  was 
without  power  to  vacate  it.  {Jacks  v.  Baldez,  97  Cal.  91, 
[31  Pac.  899].)  It  is  no  answer  to  say  that  the  parties 
may   litigate  their  substantial   rights   under   the  mortgage 
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after  their  substantial  rights  under  the  judgment  have  been 
taken  from  them  without  notice.  **The  validity  of  every 
judgment  depends  on  the  jurisdiction  of  the  court  before 
it  was  rendered,  not  upon  what  may  occur  subsequently." 
{Pennoyer  v.  Neff,  95  U.  S.  728,  [24  L.  Ed.  565,  see,  also, 
Rose's  U.  S.  Notes].) 

The  decision  might  rest  on  the  jurisdictional  ground  of 
lack  of  notice,  but  so  anxious  are  appellate  courts  to  sus- 
tain the  actions  of  trial  courts,  it  is  considered  proper 
briefly  to  state  other  reasons  why  the  order  vacating  the 
judgment  must  be  reversed.  [6]  While  section  473  is  to 
be  liberally  construed,  and  much  is  left  to  the  discretion  of 
the  lower  court  in  regard  to  the  granting  of  relief  under  it, 
when  it  appears  that  the  lower  court  has  been  led  into 
error  and  substantial  rights  of  parties  have  been  taken  from 
them  without  notice  and  upon  an  insufficient  showing,  the 
appellate  court  cannot  evade  its  dear  duty  to  cause  par- 
ties to  be  restored  to  their  original  positions  in  regard  to 
the  judgment.  The  discretion  *'is  not  a  mental  discretion 
to  be  exercised  ex  gratia,  but  a  legal  discretion  to  be  exer- 
cised in  conformity  with  the  spirit  of  the  law,  and  in  a 
manner  to  subserve  and  not  to  impede  or  defeat  the  ends  of 
substantial  justice.  In  a  plain  case  this  discretion  has  no 
office  to  perform,  and  its  exercise  is  limited  to  doubtful 
cases  where  an  impartial  mind  hesitates."  {BaAey  v. 
Taaffe,  29  Cal.  424;  MUler  v.  Carr,  116  Cal.  378,  [58  Am. 
St.  Rep.  180,  48  Pac.  324].) 

Whether  a  valid  judgment  is  attacked  in  a  separate  suit 
or  by  motion,  the  considerations  which  should  move  the  court 
are  substantially  the  same,  because  the  same  remedy  is 
sought,  and  if  given,  awarded  for  the  same  reasons: 
{EstudiUo  V.  Security  Loan  etc.  Co.,  149  Cal.  565,  [87  Pac. 
19] .)  [6]  The  order  vacating  the  decree  in  terms  stated  that 
good  cause  therefor  appeared  **by  the  annexed  affidavit." 
The  affidavit  annexed  to  the  order  was  by  the  attorney  for 
the  plaintiff.  It  did  not  state  why  it  was  not  made  by 
the  plaintiff,  nor  that  the  attorney  was  familiar  with  the 
facts  and  he  believed  or  had  advised  his  client  that  he  had 
either  a  meritorious  cause  of  action  or  grounds  for  setting 
aside  the  decree  and  the  sale  made  under  it.  The  only 
averment  concerning  mistake  was  that  after  the  commis- 
sioner's sale  '*it  came  to  the  knowledge  of  the  plaintiff 
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that  by  mutual  mistake  of  all  the  parties  to  this  action  said 
mortgage  did  not  cover  and  describe  the  property  intended 
to  be  covered  and  described  therein,  and  by  reason  thereof 
it  is  necessary  that  said  mortgage  be  revised  and  reformed 
80  as  to  express  the  true  intent  of  the  parties  hereto  before 
the  same  be  foreclosed.** 

There  was  no  statement  to  explain  why  the  mistake  was 
not  discovered  before  the  plaintiff  commenced  the  suit  in 
which  he  proved  the  mortgage  of  the  lot  described  in  it, 
and  sold  under  the  decree,  none  to  show  that  the  judgment 
was  not  fully  satisfied  from  the  proceeds  of  the  sale  of  the 
lot  which  was  mortgaged,  and  none  concerning  what  other 
property  was  sought  to  be  subjected  to  the  lien  of  the  five 
year  old  mortgage,  nor  what  new  parties  and  intervening 
rights  might  be  affected.  [7]  Where  the  judgment  is 
regular  on  its  face,  an  affidavit  of  merits  is  indispensable 
as  a  basis  of  the  motion.  (Nevada  Bank  v.  Dresbach,  63 
Cal.  324;  Bailey  v.  Taaffe,  29  Cal.  422;  Parkside  Realty 
Co,  V.  MacBonald,  167  Cal.  342,  [139  Pac.  805].)  [8]  It  is 
argued  that  despite  the  recital  by  which  the  court  bound  its 
action  to  the  wholly  insuflScient  affidavit  of  the  attorney, 
it  had  before  it  the  proposed  amended  complaint,  and  that 
it  supplied  the  defects  in  the  attorney's  affidavit.  While 
every  reasonable  inference  should  be  drawn  to  support  the 
action  of  the  trial  court,  when  the  record  shows  the  order 
was  made  upon  specific  evidence,  the  appellate  court  can- 
not indulge  in  presumptions  to  falsify  the  record.  As  early 
as  1874,  the  supreme  court  said  that  rule  had  been  repeated 
80  often  that  it  had  become  trite.  {Abhey  Homestead  Assn. 
V.  ^YiUardy  48  Cal.  619.) 

Even  though  it  could  be  assumed  the  court  acted  on  the 
allegations  contained  in  the  proposed  amended  complaint 
with  the  averments  of  the  attorney's  affidavit,  the  order 
vacating  the  judgment  could  not  be  sustained.  In  the 
amended  complaint  it  was  alleged  in  substance,  that  in 
1913  the  original  mortgagors  owned  adjoining  lots  1  and 
2;  that  they  agreed  with  McDonald,  the  original  mortgagee, 
that  if  he  would  lend  them  one  thousand  four  hundred 
dollars  to  be  secured  by  a  mortgage  of  lot  2,  they  would 
build  on  that  lot  a  house  according  to  plans  then  before 
the  parties,  to  cost  not  less  than  the  one  thousand  four 
hundred  dollars  to  be  loaned;  that  by  a  mutual  mistake  lot 
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1  was  described  in  the  mortgasr^  instead  of  lot  2;  that  the 
one  thousand  four  hundred  dollars  was  loaned  and  the 
house  built  on  lot  2  with  the  one  thousand  four  hundred 
dollars;  that  a  month  after  the  making  of  the  mortgage  the 
mortgagors  by  grant  deed  conveyed  both  lots  to  Jennie  F. 
Stone  and  E.  B.  and  A.  L.  Stone  Company;  that  on  Sep- 
tember 1,  1917,  B.  B.  and  A.  L.  Stone  Company  by  grant 
deed  conveyed  the  mortgaged  lot  1  to  Jennie  P.  Stone,  and 
on  October  1,  1917,  the  Stone  Company  contracted  to  sell 
the  unmortgaged  lot  2,  with  the  house,  to  John  Sloss  and 
Margaret  Sloss  for  three  thousand  five  hundred  dollars, 
of  which  $175  had  been  paid;  that  Mr.  and  Mrs.  Sloss  had 
entered  into  possession  of  the  house,  and,  inferentially  at 
least,  were  living  there  when  the  suit  to  foreclose  the  mort- 
gage on  lot  1  was  commenced,  and  continuously  thereafter, 
as  appears  from  the  attorney's  affidavit  and  the  order 
vacating  the  decree,  until  the  plaintifif  upon  his  first  visit 
to  them,  after  the  commissioner's  sale,  learned  that  the 
mortgage  did  not  cover  their  home.  It  further  appears 
from  the  amended  complaint  that  the  plaintiff  bought  the 
mortgage  after  the  maturity  of  the  note  secured  by  it.  It 
is  alleged  that  both  the  Stone  deeds  were  without  consider- 
ation, and  the  bald  statement  is  made  as  to  each  of  the 
changes  of  ownership  of  the  mortgage  and  the  property, 
that  the  parties  engaged  in  the  particular  transaction  knew 
of  the  original  agreement  that  the  mortgage  should  cover 
the  lot  it  did  not  cover,  and  that  at  the  time  of  each  trans- 
action the  parties  to  it  believed  the  mortgage  described  the 
property  on  which  the  house  was  built.  There  was  no  sug- 
gestion of  fraudulent  concealment,  and  no  fact  was  stated 
to  explain  why  the  information  so  readily  gained  after  the 
foreclosure  sale  was  not  discovered  before  the  suit  was  com- 
menced or  within  the  period  of  nearly  three  months  which 
elapsed  between  the  commencement  of  the  suit  and  the 
date  of  the  decree.  The  mortgage,  its  assignment,  and  each 
of  the  deeds  were  recorded,  and  the  most  careless  observer 
would  have  been  able  to  distinguish  the  difference  between 
187^^  feet  and  225  feet,  the  distance  from  the  corner  of  the 
block  respectively  to  the  nearest  line  of  the  mortgaged  and 
the  unmortgaged  property.  No  fact  is  stated  which  in  any 
way  explains  why  the  successive  owners  of  the  lots  and 
the  mort{^age  dealt  as  they  did  for  a  period  of  five  years 
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with  matters  of  public  record  without  any  of  them  dis- 
covering that  none  of  them  had  taken  the  trouble  to  find 
out  with  what  he  was  dealing.  If  the  owners  of  the  lots 
were  negligent  in  this  regard,  the  owner  of  the  mortgage 
was  not  thereby  excused  from  ascertaining  what  an  ordi- 
narily prudent  man  buying  the  mortgage  might  have 
learned  at  the  time  of  the  purchase,  and  what  he  ought  to 
have  learned  before  commencing  suit.  **The  reasons,  and 
the  causes,  and  the  excuses  for  the  inadvertence  are 
matters  which  concern  the  court,  and  these  are  not  stated. 
[9]  Inadvertence  in  the  abstract  is  no  plea  upon  which 
to  set  aside  a  default.  The  court  must  be  made  acquainted 
with  the  reasons  for  the  inadvertence  and,  if  satisfactory, 
will  act  upon  them  and  relieve  from  burdens  caused  by 
them;  but,  if  the  inadvertence  is  wholly  inexcusable,  as  if  it 
arises  from  gross  negligence,  the  court  will  not  look  upon 
it  kindly,  and  will  have  none  of  it."  (Shearman  v.  Jor- 
gensen,  106  Cal.  485,  [39  Pac.  864].)  There  is  no  show- 
ing that  the  judgment  debt  was  not  fully  satisfied  by  the 
sale  of  lot  1.  If  it  was  sold  to  a  stranger,  the  afSdavit 
should  have  shown  how  much  was  paid  and  what  became 
of  the  money.  If  it  was  bought  in  by  the  plaintiff  for 
the  debt  of  a  trifle  over  one  thousand  six  hundred  dollars, 
did  he  not  get  all  he  was  entitled  to  havet  The  lot  with 
the  one  thousand  four  hundred  dollar  house  is  under  con- 
tract of  sale  for  three  thousand  five  hundred  dollars.  In 
the  absence  of  any  statement  to  the  contrary,  it  would  seem 
that  the  adjoining  lot  without  the  one  thousand  four  hun- 
dred dollar  house  is  worth  two  thousand  one  hundred 
dollars,  or  at  least  as  much  as  the  debt.  Equity  will  not 
overturn  a  judgment  valid  on  its  face  unless  it  is  an  unjust 
judgment.  It  must  appear  that  a  like  result  would  not 
follow  in  the  new  litigation.  (Hamish  v.  Bramer,  71  Cal. 
155-159,  [11  Pac.  888].)  If  the  plaintiff  has  a  cause  of 
action  for  relief  from  the  judgment,  that  right  may  be 
established  in  a  new  suit,  where  the  other  parties  to  the 
judgment  may  resist  the  reformation  of  the  mortgage  not 
only,  but  after  the  court  has  jurisdiction  of  them,  they  may 
defend  against  the  setting  aside  of  the  judgment  under 
which  they  claim  vested  and  beneficial  rights. 
The  order  vacating  the  judgment  is  reversed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 
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[Civ.   No.    3056.    Second   Appellate   DiBtriet,   Division   One. — Jane   9, 

1919.] 

THE  CITY  OF  ORANGE  (a  Municipal  Corporation), 
Petitioner,  v.  W.  B.  CLEMENT,  as  Treasurer,  etc., 
Kespondent. 

Ll]  Municipal  Cobforatioms — Special  Meeting  op  Trustees — ^Want 
OF  Notice. — A  special  meeting  of  the  board  of  trustees  of  a  city 
of  the  sixth  class  and  all  proceedings  thereof  are  void  where 
-written  notice  of  such  meeting  is  not  given,  and  one  member  of 
the  board  is  absent. 

[2]  Id. — Void  Pboceedinos — Ratification  at  Subsequent  Meetino. — 
The  proceedings  taken  by  the  board  of  trustees  at  such  special 
meeting,  being  void,  cannot  be  ratified  a^-  a  subsequent  regular 
meeting  of  the  board. 

[3]  Id. — Sufficiency  of  Resolution  as  Obioinal  Pboceedino. — ^A 
resolution,  passed  at  a  regular  meeting  of  the  board  of  trustees 
of  a  city  of  the  sixth  class,  attempting  to  ratify  proceedings 
taken  at  a  prior  void  special  meeting,  in  order  to  constitute 
authority  for  the  issuance  of  a  warrant  i»  payment  for  certain 
lands  for  use  as  a  city  hall  site  must  be  su^cient  in  itself  as  an 
original  proceeding  for  the  purchase  of  the  property  and  u  an 
original  order  for  the  payment  of  the  amount  specified. 

PROCEEDING  in  Mandamus  to  compel  the  treasurer 
of  a  city  of  the  sixth  class  to  pay  a  v'arrant  Petition 
denied. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  R.  Garrett,  City  Attorney,  and  Scarborough  &  Forgy 
for  Petitioner. 

P.  C.  Drumm  and  Head  &  Rutan  for  Respondent. 

CONREY,  P.  J. — Mandamus,  Assuming  the  facts  to  be 
those  stated  in  the  petition  filed  by  plaintiflf  herein,  an 
alternative  writ  of  mandate  was  issued  requiring  that  the 
defendant,  as  treasurer  of  the  city  of  Orange,  a  city  of 
the  sixth  class,  i)ay  out  of  the  city  hall  fund  of  the  city 
of  Orange  a  certain  warrant  for  the  sum  of  ife3,150  in  pay- 
ment for  certain  lands  alleged  to  have  beer  purchased  by 

41  Cal.  App.~82 


498  City  of  Orangb  v,  Clement.     [41  Cal.  App. 

the  city  to  be  used  as  a  city  hall  site,  or  show  cause  why 
he  did  not  pay  the  same. 

The  complaint  alleged  that  on  March  3,  1919,  at  a  special 
meeting  of  plaintifif's  board  of  trustees,  duly  called  to  con- 
sider certain  offers  and  proposals  to  sell  to  the  plaintiff 
suitable  lots  for  the  stated  purpose,  a  resolution  was  duly 
adopted  by  the  vote  of  four  members  of  said  board,  the  fifth 
member  being  absent,  which  resolution  determined  that  the 
city  should  purchase  certain  described  lots  at  a  stated  price, 
and  which  resolution  was  duly  approved  and  published; 
that  on  April  14,  1919,  at  a  regular  monthly  meeting  of 
the  board  of  trustees,  a  resolution  was  adopted  which,  after 
reciting  the  adoption  and  publication  of  the  former  resolu- 
tion and  that  no  objection  had  been  made  thereto  and  that 
no  request  for  a  referendum  thereon  had  been  presented 
or  filed,  ordered  that  the  warrant  be  drawn;  that  said 
warrant  Was  drawn  and  presented  to  the  defendant,  who 
refused  to  pay  the  same;  that  at  an  adjourned  regular 
meeting  of  the  board  of  trustees  duly  held  on  April  30, 
1919,  said  refusal  of  the  treasurer  to  pay  said  warrant  was 
reported  to  the  board,  and  thereupon  a  resolution  was  duly 
adopted  by  unanimous  vote  of  the  four  members  then 
present,  ratifying  and  confirming  all  proceedings  of  the 
board  for  the  purchase  of  said  lots,  and  directing  that 
proceedings  be  taken  to  compel  defendant  to  pay  the  war- 
rant; that  at  a  special  meeting  of  said  board  duly  called 
and  held  on  May  15,  1919,  at  which  all  members  of  the 
board  were  present  and  voting,  a  resolution  was  unani- 
mously adopted  demanding  the  payment  of  said  warrant 
and  itistructing  that  the  city  attorney  present  the  warrant 
to  the  defendant  and  demand  payment  of  the  same;  that 
such  demand  was  made,  but  defendant  refused  to  make  the 
demanded   payment. 

In  his  answer  to  the  petition,  defendant  denied  that  any 
special  meeting  of  the  board  of  trustees  was  held  on  March 
3,  1919,  to  consider  said  offers  or  proposals,  or  for  any 
purpose,  and  denied  that  at  any  meeting  of  said  board  of 
trustees  any  resolution  was  adopted  as  alleged  in  the  para- 
graph of  the  petition  referring  to  said  meeting  of  March  3, 
1919.  Evidence  was  heard  by  this  court  upon  the  issue  so 
raised.  [1]  From  such  evidence  it  appears,  and  this 
court  finds,  that  no  written  notice  of  said  alleged  special 
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meeting  of  March  3,  1919,  was  delivered  to  any  member 
of  the  board  of  trustees,  and  that  one  member  of  the  board 
was  absent  from  the  alleged  meeting.  This  being  so,  it 
follows  that  said  meeting  and  all  proceedings  thereof  were 
void.  (Municipal  Corporations  Act,  sec.  858;  Stats.  1883, 
p.  268;  Deering's  General  Laws,  1915  ed.,  p.  1121.) 

[2]  Counsel  for  petitioner  contend  that,  even  if  the 
meeting  and  resolution  of  March  3,  1919,  are  void,  the 
warrant  nevertheless  is  valid  by  reason  of  the  resolution 
of  April  14,  1919,  adopted  at  a  regular  meeting  of  the 
board ;  that  the  board  of  trustees  had  power  at  such  regular 
meeting  to  ratify  the  former  proceedings,  and,  at  all  events, 
had  power  at  that  time  to  purchase  the  property  and  order 
that  a  warrant  issue  to  pay  the  purchase  price.  This  con- 
tention cannot  be  sustained  on  the  ground  that  it  was  a 
ratification  of  former  proceedings.  Those  proceedings  were 
not  merely  defective  action  occurring  at  a  legally  consti- 
tuted meeting;  they  were  absolutely  void  and  were  no 
action  at  all  on  the  part  of  the  city  or  any  authoriised 
agency  thereof.  [3]  In  order  to  constitute  authority  for 
the  issuance  of  the  warrant  in  question,  the  resolution  of 
April  14,  1919,  must  first  be  held  to  be  sufficient  in  itself 
as  an  original  proceeding  for  the  purchase  of  the  property 
and  as  an  original  order  for  the  payment  of  the  amount 
specified.  But  this  resolution  did  not  contain  any  language 
purporting  to  constitute  a  present  determination  that  the 
city  acquire  land  for  city  hall  purposes  or  at  all.  It  is 
wholly  without  those  elements  of  legislative  action  which 
must  precede  the  acquisition  of  property  for  purposes  like 
those  here  proposed.  There  being,  therefore,  no  legal 
ground  for  the  issuance  of  the  warrant,  the  defendant  was 
justified  in  his  refusal  to  make  the  demanded  payment. 

The  petition  for  a  peremptory  writ  is  denied,  and  the 
alternative  writ  is  discharged, 

Shaw,  J.|  and  James,  J.,  concurred. 


500  La  Chance  v.  Brown.  [41  Cal.  App. 


[Civ.    No.    2828.    Second    Appellate   District.    Division    One. — ^June    9, 

1919.] 

0.  J.  LA  CHANCE,  Respondent,  v.  C.  D.  BROWN  et  al., 

Appellants. 

[1]  Vendor  and  Vendee — Forfeiture  Clause  in  Oontraot—Waiver 
OF — How  Bevivsd. — Where  an  executory  contract  for  the  sale  of 
real  property  provides  that  if  the  vendee  fails  to  make  any  of  the 
payments  provided  within  the  time  or  according  to  the  terms  of 
the  contract,  the  vendors  shall  be  released  from  all  obligations  in 
law  or  equity  to  convey  the  premises,  and  the  purchaser  shall  for- 
feit the  same  and  his  rights  under  the  contract,  and  the  vendors 
shall  be  entitled  to  possession  of  the  premises  and  remove  the 
vendee  therefrom,  but  the  vendors  accept  payments  on  account 
while  the  vendee  is  in  arrears  with  respect  to  payments  due,  a 
temporary  suspension  of  the  right  of  forfeiture  is  created  which 
can  only  be  restored  by  giving  a  definite  and  specific  notice  of  an 
intention  to  enforce  it. 

[2)  Id. — Destruction  of  Improvements — Loss  of  Vendor — ^Bioht  of 
Vendee  to  Rescind. — When  there  exists  an  executory  contract  for 
the  sale  and  conveyance  of  real  property,  and  improvements  which 
constituted  a  material  part  of  the  consideration  have  been  de- 
stroyed, the  lose  falls  upon  the  vendor,  and  the  vendee  has  a 
right  to   rescind   the   contract. 

[3]  [D. — Waiver  of  Bight  of  Rescission — Agreement  to  Restore 
PtoMisEs — Effect  on  Obligations  of  Vendee. — ^If  such  vendee 
elects  that  the  contract  remain  in  force,  and  concurrently  the 
vendors  agree  to  restore  the  premises,  and  proceed  to  the  per- 
formance of  their  agreement,  the  obligation  of  the  vendee  to  pay 
the  installments  named  in  the  contract  of  purchase  remaias  an 
obligation  in  force. 

[4]  lJ>. — Revival  of  Right  of  Forfeiture — Reasonable  Time  to 
Comply. — ^Where  at  such  time  certain  installments  were  due,  but 
the  right  of  the  vendors,  by  reason  of  their  nonpayment,  to  insist 
upon  forfeiture  of  the  vendee's  rights  was  in  suspension  because 
of  their  acts  of  waiver,  they  could  revive  this  right  only  by  giving 
the  vendee  a  reasonable  time  within  which  to  perform. 


2.  Rights  of  parties  to  executory  contract  for  the  sale  of  land 
where  baildings  are  destroyed  or  property  deteriorates  before  con- 
veyance, notes,  27  L.  R.  A.  (N.  8.)  233;  43  K  B.  A.  (N.  S.)  383; 
9  Ann.  Cm.  1055;  18  Ann.  Oas.  7^;  Ann.  Oas.  1913E,  304. 

3.  Right  of  vendee  to  specific  performance  with  allowance  for 
buildings  destroyed  alter  making  executory  contract^  note,  10  I«.  &.  A, 
CN.  B.)  Iis5. 
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[5]  Id. — DssTvucnoN  of  Impbovembnts — ^Betival  of  Bioht  of  Foe- 
FBiTURE  Bbfore  Besto&ahon  Unbcasonablb. — ^Where  the  improve- 
ments  which  constitnted  a  material  part  of  the  eonnderation  were 
destroyed,  but  the  sendee  waived  his  right  to  rescind  and  concur- 
rently the  Tendors  promised  to  make  the  neceasaxy  repairs,  it  was 
not  reasonable  that  the  vendors  should  attempt  to  revive  their 
right  of  forfeiture  because  of  delinquent  installments  until  first 
they   completed  those   repairs. 

[6]  Id.— ^Salb  to  Thibd  Pabtt — ^Abandommbnt  of  Contbaot — ^Bioht 
TO  Besoind. — The  vendors  under  an  executory  contract  for  the 
sale  of  real  property,  by  selling  the  property  to  others  than  the 
vendee  under  such  contract,  without  the  latter's  knowledge  and 
consent,  do  not  thereby  abandon  the  contract,  giving  such  vendee 
a  right  to  rescind,  unless  such  vendors  part  with  title  to  the 
property  without  reserving  and  protecting  such  vendee's  rights 
under  the  executory  contract  of  purchase. 

fT]  Id. — Case  at  Bab — Action  to  Regovee  Pubchasb  Monet — Want 
OF  Gbounds. — Where,  as  in  this  case,  neither  party  to  the  executory 
contract  for  the  purchase  of  real  property  is  in  default,  and  the 
contract  has  not  been  abandoned  or  otherwise  rescinded  by  the 
vendors,  no  cause  of  action  exists  entitling  the  vendee  to  recover 
the  moneys  which  have  been  paid  by  him  on  account  of  said 
contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kern  County.    Milton  T.  Farmer,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Kaye  and  Alfred  Siemon  for  Appellants. 

N.  E.  Conklin  for  Respondent. 

CONREY,  P.  J.— Action  to  recover  the  sum  of  $1,071 
paid  by  the  plaintiff  to  the  defendants  on  account  of  a 
contract  for  the  purchase  of  real  property,  which  contract 
it  is  alleged  was  abandoned  by  the  defendants,  and  re- 
scinded. From  a  judgment  awarding  to  the  plaintiff  the 
sum  of  $411,  the  defendants  appeal. 

The  complaint  alleged  that  immediately  after  the  signing 
of  the  contract  the  plaintiff  and  defendants  entered  into 
a  supplemental  agreement  to  the  effect  that  a  certain  policy 
of  insurance  upon  the  improvements  on  the  land  was  for 
the  benefit  of  the  plaintiff,  and  that  in  case  of  loss  of  the 
premises  by  fire  any  sum  paid  upon  the  insurance  would 
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be  paid  to  the  defendants,  in  case  of  total  loss,  and  that 
the  plaintiff  was  to  be  credited  upon  the  purchase  price 
of  the  property  for  whatever  amount  was  recovered  on  the 
policy;  and  in  case  of  a  partial  loss,  whatever  money  was 
paid  by  the  insurance  company  so  much  of  it  as  necessary 
was  to  be  used  to  repair  the  damage  by  fire,  and  whatever 
remained  over  and  above  such  expenditure  would  be 
credited  to  the  plaintiff  on  the  purchase  price  of  the  prop- 
erty ;  that  after  the  fire  by  which  the  house  was  partially 
destroyed  and  after  the  repairs  were  completed,  there  re- 
mained the  sum  of  $850  paid  by  the  insurance  company, 
which  sum  the  defendants  retained  to  their  own  use  and 
refused  to  pay  over  or  credit  to  the  plaintiff.  No  evidence 
was  introduced  in  support  of  the  foregoing  allegations  (all 
of  which  were  denied),  and  no  finding  of  fact  was  made 
thereon. 

The  contract  price  was  three  thousand  five  hundred  dol- 
lars, of  which  four  hundred  dollars  was  paid  at  the  execu- 
tion of  the  contract.  The  contract  provided  that  the 
remainder  of  the  purchase  price  should  be  paid  as  follows: 
One  thousand  five  hundred  dollars  by  assuming  a  mortgage 
indebtedness  held  by  the  Producers  Savings  Bank  against 
the  property,  which  sum  of  one  thousand  five  hundred  dollars, 
together  with  the  interest  thereon,  it  was  agreed  should  be  paid 
by  the  plaintiff.  The  remaining  one  thousand  six  hundred 
dollars  was  to  be  paid  in  certain  monthly  installments.  The 
interest  on  the  mortgage  was  payable  quarterly.  It  was 
agreed  that  if  the  plaintiff  failed  to  make  any  of  the  pay- 
ments provided  within  the  time  or  according  to  the  terms 
of  the  contiact,  the  vendors  should  be  released  from  all 
obligations  in  law  or  equity  to  convey  the  premises,  and  the 
purchaser  should  forfeit  the  same  and  his  rights  under  the 
contract,  and  the  vendors  should  be  entitled  to  possession 
of  the  premises  and  to  remove  the  vendee  therefrom. 

The  court  found  that  the  fire  occurred  on  the  fifteenth 
day  of  February,  1912,  and  that  the  monthly  average  of 
payments  theretofore  made  were  up  to  and  in  accordance 
with  the  terms  of  the  contract.  These  two  findings  are  not 
sustained  by  the  evidence.  The  fire  occurred  on  the  fif- 
teenth day  of  January,  1012,  and  the  payments  theretofore 
made  were  several  hundred  dollars  less  in  their  aggregate 
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amount  and  in  their  monthly  average  than  the  require- 
ments of  the  contract. 

The  court  found  that  the  repairs,  which  the  defendants 
made  upon  the  property  after  the  fire  and  without  cost  to 
the  plaintiff,  were  completed  on  the  seventh  day  of  March, 
1912;  that  the  deviation  in  times  and  amounts  of  pay- 
ments as  made  by  the  plaintiff  were  made  with  and  by  the 
consent  of  the  defendants;  that  the  defendants  had  waived 
time  as  an  essential  condition  for  the  payment  of  the 
amounts  provided  by  the  terms  of  the  contract;  and  that 
such  failure  to  pay  the  amounts  required  by  the  contract 
at  the  times  specified  therein  was  with  the  consent  of  the 
defendants.  Appellants  claim  that  the  evidence  is  insuffi- 
cient to  support  these  findings,  but  we  do  not  agree  with 
this  contention.  [1]  The  evidence  shows  that  the  de- 
fendants accepted  payments  on  account  while  the  plaintiff 
was  in  arrears  with  respect  to  payments  due,  and  also  that 
at  the  same  time  defendants  knew  that  the  plaintiff  had 
not  paid  any  interest  on  the  mortgage.  This  was  sufficient 
to  constitute  waiver.  It  created  "such  a  temporary  sus- 
pension of  the  right  of  forfeiture  as  could  only  be  restored 
by  giving  a  definite  and  specific  notice  of  an  intention  to 
enforce  if  {Stevinsoii  v.  Joy,  164  Cal.  279,  285,  [128 
Pac.  751,  753].) 

Appellants  claim  further  that  the  evidence  is  insufficient 
to  support  the  court's  finding  that  the  date  of  comple- 
tion of  the  repairs  after  the  fire  was  the  seventh  day  of 
March,  1912.  They  claim  that  the  repairs  were  completed 
on  the  fifteenth  day  of  February,  1912.  However,  we  find 
in  the  record  testimony  tending  to  show  that  some  of  the 
repair  work  was  still  going  on  after  the  seventh  day  of 
March.  Immediately  after  the  fire  occurred  it  was  orally 
agreed  between  the  plaintiff  and  the  defendants  that  the 
defendants  should  proceed  to  make  repairs  of  the  premises, 
and  pursuant  to  that  agreement  the  plaintiff  removed 
therefrom.  At  that  time  neither  party  claimed  that  the 
contract  was  not  in  force,  and  by  mutual  consent  they 
proceeded  upon  the  theorj-  that  the  removal  of  plaintiff 
was  temporary  and  that  defendants  would  proceed  and 
complete  the  repairs  on  the  understanding  that  the  con- 
tiact  remained  in  force.  The  court  made  the  following 
finding  ol'  fact,  the  truth  of  which  is  not  challenged:  **ThAt 
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on  the  16th  day  of  February,  1912,  the  defendants  de- 
manded of  plaintiff  that  he  meet  and  perform  every  con- 
dition specified  in  said  contract  by  the  25th  day  of 
February,  1912,  at  12  o'clock  noon,  or  defendants  would 
immediately  have  all  of  plaintiff's  interest  forfeited  to  de- 
fendants without  further  notice.  That  on  the  15th  day 
of  February,  1912,  defendants  demanded  of  plaintiff  that 
he  perform  all  of  the  conditions  of  said  contract  required 
of  him  to  such  date,  and  offered  in  writing  to  give  the 
plaintiff  ten  days'  time  within  which  to  comply  with  such 
demand,  which  was  served  on  plaintiff  on  February  16th, 
1912,  at  4:30  P.  M.  and  promised  and  agreed  in  writing 
that  if  said  plaintiff  should  within  ten  days  perform  all  of 
the  terms  of  said  contract  by  him  to  be  performed  to  such 
date,  they  would  reinstate  the  plaintiff  under  said  con- 
tract, and  allow  him  to  enter  in  and  upon  the  possession 
of  the  said  property,  but  that  the  said  plaintiff  failed,  re- 
fused and  neglected  to  pay  any  further  or  other  sum  to  the 
defendants  under  said  contract,  or  on  account  thereof." 

Evidently  this  notice  was  intended  to  put  an  end  to  the 
temporary  suspension  of  the  right  of  forfeiture  by  giving 
**a  definite  and  specific  notice  of  an  intention  to  enforce" 
such  right  of  forfeiture.  (Stevinson  v.  Joy,  supra.)  This 
the  vendors  were  entitled  to  do,  and  the  vendee's  failure  to 
comply  with  the  demand  would  place  him  in  default,  unless 
such  failure  was  excused  by  the  fact  that,  when  the  time 
limit  fixed  by  the  notice  expired,  the  repairs  by  which  the 
house  was  being  restored  to  a  condition  fit  for  occupancy 
had  not  been  completed. 

[2]  When  there  exists  an  executory  contract  for  the 
sale  and  conveyance  of  real  property,  and  improvements 
which  constituted  a  material  part  of  the  consideration  have 
been  destroyed,  the  loss  falls  upon  the  vendor,  and  the 
vendee  has  a  right  to  rescind  the  contract.  {Conlin  v. 
Osborn,  161  Cal.  659,  [120  Pac.  755].)  [3]  Let  it  be 
assumed  that  the  damage  by  fire,  to  the  house  on  the  land 
covered  by  the  contract,  was  of  such  consequence  that  the 
vendee  might  have  established  his  right  to  rescind.  In  fact, 
he  elected  that  the  contract  remain  in  force,  and  concur- 
rently the  vendors  agreed  to  restore  the  promises,  and  pro- 
ceeded to  the  performance  of  their  affreomont.  Thnt  tlio;*' 
were  proceeding  in  good  faith  is  not  dcuici.     Thij   bein«^ 
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60,  the  obligation  of  the  vendee  to  pay  the  install- 
ments named  in  the  contract  remained  an  obligation  m 
force.  [4]  Certain  installments  were  due.  The  right  of 
the  vendors,  by  reason  of  their  nonpayment,  to  insist  upon 
forfeiture  of  the  plaintiff 'b  rights,  was  in  suspension  be- 
cause of  their  acts  of  waiver.  But  this  right  they  could 
revive  at  any  time  by  giving  notice  and  demanding  pay- 
ment. Under  such  circumstances,  however,  they  could  not 
demand  instant  payment,  but  must  allow  a  reasonable  time. 
They  allowed  nine  days — a  time  which  expired  before  the 
repairs  of  damage  caused  by  the  fire  had  been  completed. 
The  court  found  that  this  was  not  a  reasonable  time.  We 
are  of  the  opinion  that  the  court  was  justified  in  this  find- 
ing or  conclusion  from  the  evidence.  [5]  In  view  of  the 
vendee's  waiver  of  his  right  to  rescind,  which  waiver  waa 
concurrent  with  the  promise  of  the  vendors  to  make  the 
necessary  repairs,  it  was  not  reasonable  that  the  vendors 
should  attempt  to  revive  their  right  of  forfeiture  until  first 
they  completed  those  repairs.  We  conclude,  therefore,  that 
the  contract  remained  in  force  until  a  time  subsequent  to 
the  twenty-fifth  day  of  February,  and  that  the  vendee 
never  was  in  default. 

[6]  Early  in  March  the  defendants  rented  the  premises 
to  tenants  selected  by  them,  and  thereafter  sold  the  prop- 
erty to  persons  other  than  the  plaintiff,  all  without  plain- 
tiff's knowledge  or  consent.  Thereupon  the  plaintiff  elected 
to  treat  these  acts  as  an  abandonment  and  repudiation  by 
defendants  of  the  contract  of  sale,  and  accepted  the  same 
as  constituting  a  rescission.  The  fact  that  the  defendants 
made  such  sale  of  the  property  was  not  alleged  in  the  com- 
plaint. Assuming,  however,  that  this  fact  had  been  alleged, 
or  that  evidence  thereof  was  received  without  objection, 
and  that  the  court  was  justified  in  finding  as  it  did  that 
after  the  first  day  of  March,  1912,  the  defendants  "sold 
said  premises  to  persons  other  than  plaintiff  and  without 
plaintiff's  knowledge  or  consent,"  this  fact  alone  did  not 
constitute  an  attempt  to  rescind.  The  vendor  may  part 
with  his  title  "subject  to  the  rights  of  the  vendees  under 
the  executory  contract  of  sale,  and  thus  not  put  it  beyond 
his  reasonable  power  to  make  title  to  his  vendees  under  the 
cxccntoiy  contract  of  sale  when  in  due  time  it  may  be  de- 
manded  of   him.  ...  A   pleading   merely   that   during  the 
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life  of  such  an  executory  contract  of  sale  the  vendor  has 
parted  with  the  title,  is  not  suflScient  to  put  the  vendor  in 
default  or  to  show  an  abandonment  by  him  o£  the  con- 
tract. It  must  further  be  pleaded  that  the  vendor  did  this 
without  reserving  and  protecting  his  vendee's  right  under 
the  executory  contract.  {Brimmer  v.  Salisbury,  167  CaL 
522,  527,   [140  Pac.  30,  32].) 

[7]  Applying  the  law,  as  thus  declared,  to  the  facts 
found  in  the  present  case,  it  appears  that  neither  party  wa3 
in  default,  and  that  the  contract  has  not  been  abandoned 
or  otherwise  rescinded.  Under  such  circumstances  no  cause 
of  action  exists  entitling  the  vendee  to  recover  the  moneys 
which  have  been  paid  by  him  on  account  of  said  contract. 
(Glock  V.  Hoivard  etc.  Colony  Co.,  123  Cal.  1,  [69  Am.  St. 
Rep.  17,  43  L.  R.  A.  199,  55  Pac.  713].)^ 

The  judgment  is  reversed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Civ.   No.    2645.    Second   Appellate   District,   Division   One. — June   9, 

ll^l'Q.] 

LOREN     ELLIS,     Respondent,     v.     M.     S.     SANBERQ, 

Appellant. 

[1]    NEGLIOENCB  —  INJUBT    BY    AUTOMOBILE  —  DbIVINO    AT    DANGE3U>U8 

Speed — Evidence — Conclusions. — In  this  action  for  damages  for 
personal  injuries  received  by  plaintiff  while  crossing  a  street, 
through  being  struck  bj  defendant's  automobile,  there  was  snbstan- 
tial  evidence  before  the  court  tending  to  show  that  the  defendant, 
in  driving  down  the  street,  was  traveling  at  a  dangerous  and  unlaw- 
ful rate  of  speed,  and  the  court  was  justified  in  concluding 
therefrom  that  had  defendant's  machine  been  traveling  at  a 
reasonable  and  safe  rate,  it  would  have  been  more  easily  controlled 
and  plaintiff  would  have  advanced  beyond  its  course  before  he 
found  the  machine  upon  him. 

1.  Speed  of  automobile  as  negligence,  notes,  25  I*.  &  A.  (N.  S.)  40; 
38  L.  B.  A.  (N.  &)  488;  51  Ii.  R.  A.  (N.  &)  993. 

Evidence  as  to  speed  of  automobile,  note,  34  L.  &.  A.  (N.  8.)   778. 

Opinion  evidence,  notes,  Ann.  Can.  1917D,  613;  Ii.  B.  A.  1918A, 
705. 

Experimental  evidence,  note,  8  A.  Ii.  B^  33. 
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[2]  Id. — Endeavor  to  Save  Self — Agobavation  of  Injury — Con- 
tributory Negligence. — That  the  plaintiff  endeavored  to  save 
himself  bj  grasping  the  machine  and  that  in  so  doing  he  maj 
have  aggra\*ated  his  injury  does  not  show  eontributorj  negligence 
on  his  part. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lob  Angeles  County,  and  from  an  order  denying  a  new 
trial.    Wm.  D.  Dehy,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  H.  Appel  and  E.  J.  Dennison  for  Appellant. 

J.  W.  Hocker  and  Robert  E.  Austin  for  Respondent. 

JAMES,  J. — A  judgment  in  this  case  was  entered  in  favor 
of  the  plaintiff  in  the  sum  of  four  hundred  dollars  as  dam- 
ages which  the  court  found  plaintiff  had  suffered  by  reason 
of  personal  injuries  caused  by  the  negligence  of  the  de- 
fendant. The  defendant  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

In  the  complaint  of  plaintiff  it  was  alleged  that,  while 
plaintiff  was  crossing  a  public  street  in  the  city  of  Los 
Angeles,  the  defendant  came  down  the  street  operating  an 
automobile  and  that  said  automobile  was  traveling  at  a  dan- 
gerous rate  of  speed  and  in  excess  of  the  speed  permitted 
by  law,  and  that  defendant  ''so  carelessly  and  negligently 
operated  and  drove  his  said  automobile,  as  to  run  the  same 
into  the  person  of  plaintiff,  running  him  down,  and  said 
automobile  struck  plaintiff  with  such  force  and  violence 
that  plaintiff  was  violently  thrown  to  the  pavement." 
Under  findings  made  by  the  court  the  facts  were  deter- 
mined to  be  as  alleged  by  the  plaintiff.  Defendant  in  his 
answer  denied  that  any  negligent  act  had  been  committed 
on  his  part  and  further  alleged  that  the  injuries  to  plain- 
tiff were  caused  by  the  contributory  negligence  of  the  lat- 
ter. It  is  here  contended  that  the  evidence  was  insufficient 
to  justify  the  court  in  making  findings  in  favor  of  the 
plaintiff  and  that  the  defense  of  contributory  negligence 
should  have  been  sustained.  The  case  on  the  evidence  was 
peculiarly  one  for  the  judgment  of  the  trial  court  and  was 
not  a  case  where  the  evidence  showed  without  conflict  a  lack 
of  negligence,  on  the  part  of  the  defendant.    The  plaintiff 
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attempted  to  cross  the  street  about  midway  between  the 
corners  of  the  block.  He  testified  that  he  saw  the  machine 
of  the  defendant  when  it  was  thirty  or  forty  feet  away; 
that  he  did  not  know  upon  which  side  the  machine  was 
going  to  pass  and,  becoming  confused,  in  order  to  save 
himself  he  attempted  to  grasp  the  machine  in  front  and 
that  as  he  did  so  the  machine  came  to  a  stop,  not  before, 
however,  his  leg  had  been  damaged  by  contact  with  it.  An- 
other witness  testified  to  having  observed  the  accident;  he 
testified  that  he  was  in  a  machine  following  the  machine  of 
defendant  just  before  the  accident,  and  that  the  machine 
of  the  defendant  was  traveling  in  the  neighborhood  of  forty 
miles  an  hour;  that  as  the  defendant  apparently  saw  the 
plaintiff  crossing  in  front  of  him  he  put  on  his  brakes  and 
'*  skidded  his  machine  for  fully  fifty  feet,  the  fire  flying 
from  under  the  tires,  trying  to  stop  the  machine.'' 
[1]  From  this  brief  statement  of  the  evidence  it  will  at 
once  be  seen  that,  notwithstanding  any  contradictory  tes- 
timony offered  by  the  defendant,  there  was  substantial  evi- 
dence before  the  court  tending  to  show  that  the  defendant 
in  driving  down  the  street  was  traveling  at  a  dangerous  and 
unlawful  rate  of  speed.  Finding  such  to  be  the  fact,  the 
court  was  justified  in  concluding  that  had  defendant's 
machine  been  traveling  at  a  reasonable  and  safe  rate,  it 
would  have  been  more  easily  controlled  and  plaintiff  would 
have  advanced  beyond  its  course  before  it  reached  the  place 
of  the  accident.  [2]  That  the  plaintiff  endeavored  to 
save  himself  by  grasping  the  machine  and  that  in  so  doing 
he  may  have  aggravated  his  injury,  does  not  show  con- 
tributory negligence  on  his  part.  His  act  may  have  been, 
and  we  must  assume  the  court  so  considered  it,  the  act  of 
a  reasonable  man  under  the  circumstances.  That  he  may 
not  have  been  actually  thrown  to  the  pavement,  as  he  al- 
leged, does  not  show  that  there  was  a  failure  of  proof  to 
sustain  the  injuries  claimed.  The  plaintiff  was  struck  by 
the  automobile  of  the  defendant  in  the  manner  described 
and  suffered  injuries.  It  is  immaterial  whether,  after  being 
so  struck,  he  remained  upon  his  feet  or  fell  to  the  ground. 
In  our  opinion,  the  decision  of  the  trial  judge  is  fully  sup- 
ported by  the  evidence. 
The  judgment  and  order  are  afSrmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Civ.    No.    2816.    First   Appellate   DUtriet,   DiTisioii    0n6.~Juiie    10, 

1919.] 

WILEY  F.  CEIST  et  al.,  AppeUanta,  v.  NETTIE  FIFE 

et  al.y  Respondents. 

[1]  Vendob  and  Vbndee — ^Rescission  of  Contract — ^Falsb  Repbx- 
SENTATioNS — OdNiTJGT  OF  EVIDENCE — APPEAL. — In  an  action  to 
rescind  a  contract  for  the  purchase  of  certain  residence  property, 
to  cancel  a  note  and  mortgage  given  as  part  payment  and  to 
recover  fhe  money  paid  thereon,  on  the  ground  of  alleged  false 
representations  on  the  part  of  the  vendor,  if  the  evidence  with 
reference  to  the  alleged  representations  is  conflicting,  the  finding 
of  the  trial  court  is  conclusive  on  appeal. 

[2]  Id. — Use  of  Word  "Grant" — Implied  CSovenants — Enoumbrances 
Prior  to  Acquisition  of  Title  bt  Vendor. — The  provision  of  sec- 
tion 1113  of  the  C^vil  Code  insuring  to  the  purchaser  an  implied 
covenant,  where  the  word  "grant"  is  used  in  the  conveyance,  that 
the  property  is  free  from  encumbrances  done,  made,  or  suffered 
by  the  grantor  does  not  apply  to  encumbrances  which  were  on  the 
property  at  the  time  the  grantor  acquired  title. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    T.  W.  Harris,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Edward  R.  Eliassen  for  Appellants. 

Roscoe  D.  Jones  for  Respondents. 

KERRIGAN,  J. — This  suit  is  one  for  the  rescission  of 
a  contract  for  the  purchase  of  certain  residence  property, 
the  cancellation  of  a  note  and  mortgage  given  as  part  pay- 
ment therefor,  and  the  recovery  of  money  paid  thereon. 

The  complaint  charged  that  respondents  had  falsely  and 
knowingly  and  with  intent  to  deceive  appellants  repre- 
sented that  the  title  to  the  property  was  free  and  clear 
of  all  encumbrances  of  every  kind,  and  that  appellants 
relied  upon  these  representations,  whereas  there  were  in 
fact  certain  building  restrictions  against  the  property.  The 
trial  court  found  that  the  claimed  representations  were  not 
made,  and  judgment  went  in  favor  of  defendants. 
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[1]  It  is  first  claimed  as  ground  for  reversal  thj;t  this 
finding  on  the  alleged  representations  is  not  supported  by 
the  evidence.  There  was  a  conflict  upon  this  subject,  and 
the  finding  is  conclusive  here. 

As  a  further  ground  for  reversal  it  is  urged  that  not- 
withstanding this  question,  the  facts  found  by  the  trial 
court  necessitate  a  reversal  of  the  judgment.  These  facts, 
in  substance,  are  as  follows:  On  the  twenty-eighth  day  of 
August,  1911,  the  respondents  sold  to  appellants  the  resi- 
dence property  for  the  sum  of  $6,850,  receiving  one  thou- 
sand dollars  on  account  thereof,  with  a  mortgage  for  $5,850, 
upon  which  appellants  subsequently  paid  four  thousand 
four  hundred  dollars.  On  May  28,  1917,  appellants  dis- 
covered that  the  property  was  burdened  with  certain  build- 
ing restrictions.     The  restrictions  provided: 

1.  That  the  building  should  be  used  only  as  a  residence; 

2.  That  no  building  should  be  erected  on  the  premises 
to  cost  less  than  three  thousand  dollars,  nor  nearer  than 
twenty  feet  to  the  street  frontage; 

3.  That  no  saloon  or  mercantile  business  should  be  main- 
tained or  conducted  thereon. 

These  restrictions  were  to  remain  in  force  until  the 
twenty-ninth  day  of  November,  1917,  and  in  the  case  of  any 
violation  thereof  the  property  was  to  revert  to  the  original 
grantor.  There  was  also  a  sewer  right  of  way  across  the 
property.  Appellants  first  learned  of  the  existence  of  the 
restrictions  and  conditions  above  set  forth  on  May  28,  1917. 
None  of  them  were  contained  in  the  deed  from  respondent 
to  appellants.  The  former  had  purchased  the  property  at 
a  foreclosure  sale,  and  they  too  knew  nothing  concerning 
their  existence  at  the  time  of  the  conveyance  to  appellants. 
The  form  of  deed  adopted  by  the  respondents  in  making 
the  conveyance  of  the  property  to  appellants  was  one  of 
grant,   bargain,   and   sale. 

These  facts  appellants  claim  show  that  the  property  was 
burdened  with  encumbrances  that  the  form  of  deed  adopted 
by  the  parties  insured  against,  for  which  reason  they  claim 
the  right  of  rescission. 

We  are  of  the  opinion  that  there  is  no  merit  in  the  con- 
tention. By  section  1113  of  the  Civil  Code  the  word 
**grant"  in  any   conveyance   by   which  an  estate  is  to  be 
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passed  insures  to  the  purchaser  an  implied  covenant,  unless 
restrained   of, 

1.  That  previous  to  the  time  of  the  execution  of  such 
conveyance  the  grantor  has  not  conveyed  the  same; 

2.  That  such  estate  is  at  such  time  free  from  en< 
cumbrances  done,  made,  or  suffered  by  the  grantor. 

[2]  Assuming  that  the  building  restrictions  here  in- 
volved constitute  encumbrances  under  the  implied  covenants 
contained  in  the  statute,  and  that  they  are  enforceable 
against  appellants,  such  encumbrances  were  upon  the  prop- 
erty at  the  time  the  grantor  acquired  the  title  to  it,  and 
they  are,  therefore,  not  within  the  covenant  against  en- 
cumbrances **done,  made,  or  suffered*'  by  the  grantor,  for 
the  reason  that  he  has  not  created  or  caused  them  to  exist. 
** Suffered,"  as  used  in  the  statute,  implies  reasonable  con- 
trol, and  it  cannot  be  held  to  apply  to  an  encumbrance  not 
caused  by  the  act  of  the  party  nor  within  his  power  to 
prevent.  {Smith  v.  Eigernian,  5  Ind.  App.  269,  [51  Am.  St. 
Rep.  281,  31  N.  B.  862] ;  Polak  v.  Mattson,  22  Idaho,  727, 
[128  Pac.  89].) 

Conceding,  therefore,  that  this  question  is  properly  before 
us,  it  can  avail  appellants  nothing. 

For  the  reasons  given  the  judgment  is  affirmed. 

.Waste,  P.  J.,  and  Richards,  J.,  concurred. 


[Civ.    No.    2740.    First    Appellate    District,    Division    Two.— June    10, 

1919.] 

M.  ARENDT,  Appellant,  v.  EMMETT  W.  McCONNELL, 

Respondent. 

[1]  Vendob  and  Vendee  —  Agreement  of  Exchange  —  Fbaudulbnt 
Bepresentations — Action  to  Annul — Proop. — In  an  action  to 
annul  an  agreement  of  exchange  of  real  property  for  stock  in  a 
certain  corporation,  on  the  ground  of  fraudulent  representations, 
proof  that  certain  admitted  representations  were  made  and  that  the 
same  were  false  or  fraudnlnnt,  will  not  entitle  plaintiff  to  judg- 
ment where  the  court  finds  that  the  plaintiff  did  not  rely  upon  such 
representations. 
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[2]  Id. — Consideration. — Where  the  defendant,  in  addition  to  deliver- 
ing to  the  plaintiff  a  certificate  for  the  required  number  of  shares 
of  stock  in  the  given  corporation,  paid  to  the  co-owner  of  plaintiff 
a  given  sum  of  monej,  which  sum  was  claimed  by  such  co-owner 
as  a  commission  for  negotiating  the  exchange,  and  assumed  certain 
indebtedness  upon  the  real  property  conveyed  to  him  by  plaintiff 
and  his  co-owner,  and  agreed  to  hold  them  harmless  from  such  in- 
debtedness, it  cannot  be  said  that  there  was  a  failure  of  considera- 
tion for  the  contract  of  exchange,  although  the  stock  never  had 
any  value. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Oeorge  A.  Sturtevant, 
Judge.    Affirmed. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Hugo  D.  Newhouse  and  Milton  Shepardson  for  Appellant. 

Wise  &  O'Connor  for  Respondent. 

HAVEN,  J. — This  action  was  brought  for  the  purpose 
of  obtaining  a  decree  annulling  an  agreement  of  exchange 
between  plaintiff  and  defendant.  Plaintiff  and  one  Edward 
A.  Lesser  were  the  owners  in  common  of  a  certain  tract 
of  land  in  the  county  of  Tulare.  They  jointly  agreed  with 
the  defendant  McConnell  to  exchange  the  above  referred  to 
tract  of  land  for  3,250  shares  each  of  the  preferred  and 
common  capital  stock  of  the  Consolidated  Concessions  Com- 
pany, and  certain  other  considerations  hereinafter  referred 
to.  The  agreement  was  consummated  by  the  execution  and 
delivery  to  McConnell  of  a  deed  of  the  real  property  and 
the  delivery  by  McConnell  to  the  plaintiff  and  Lesser  of 
certificates  for  the  required  number  of  shares  of  the  capital 
stock  of  the  corporation  referred  to.  Plaintiff  alleged  in  his 
complaint  that  the  defendant  made  certain  false  representa- 
tions to  him  with  regard  to  the  value  of  said  stock  and  the 
assets  and  indebtedness  of  the  corporation  which  had  issued 
such  stock;  that  plaintiff  believed  said  statements  were  true, 
and  relied  upon  them,  and  by  reason  thereof  was  induced  to 
enter  into  the  aj?reement  of  exchange;  that  he  later  dis- 
covered that  the  assets  and  affairs  of  the  corporation  were 
not  as  represented  by  the  defendant;  that  defendant  knew 
the  said   represeututions   wcie    faiiio,   and   thut   if   plaiiii.    * 
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had  known  the  same  he  would  not  have  entered  into  the 
agreement  of  exchange;  that  upon  the  discovery  of  the 
falsity  of  said  statements  plaintiff  rescinded  the  agreement 
and  so  notified  the  defendant,  and  then  and  there  tendered 
and  offered  to  return  to  the  defendant  the  1,625  shares  of 
the  corporate  stock  which  he  had  received  as  his  portion  of 
the  consideration  exchanged  for  the  deed  of  the  land;  that 
the  said  shares  of  stock  constituted  everything  of  value 
which  he  had  received  in  the  exchange;  that  the  defendant 
had  refused  to  comply  with  plaintiff's  demand  for  rescis- 
sion, and  that  the  title  of  the  real  property  still  stood  in 
the  name  of  defendant.  The  prayer  was  for  a  decree  can- 
celing, annulling,  and  setting  aside  the  agreement  of  ex- 
change; requiring  defendant  to  account  for  the  rents,  issues, 
and  profits  of  the  real  property;  and,  further,  requiring 
him  to  execute  and  deliver  to  plaintiff  a  deed  for  his  un- 
divided interest  in  the  real  property;  and  for  the  recovery 
of  damages.  The  findings  of  the  trial  court  were  aU  in 
favor  of  the  defendant,  and  expressly  negatived  the  making 
of  any  false  or  fraudulent  representations  by  him,  or  the 
reliance  by  plaintiff  on  any  such  representations. 

Appellant  concedes  that  these  findings  cannot  be  dis- 
turbed, in  so  far  as  they  are  based  upon  conflicting  evi- 
dence, but  claims  that  there  is  no  evidence  to  support  at 
least  one  of  the  findings.  As  a  part  of  a  long  recital  of 
representations  which  were  found  not  to  have  been  made  by 
defendant,  it  is  found  that  the  defendant  did  not  state 
or  represent  "that  said  corporation  owned  shares  of  the 
capital  stock  of  other  corporations  which  owned  or  had  or 
would  conduct  concessions  at  the  Panama-Pacific  Inter- 
national Exposition  to  be  held  in  the  city  and  county  of 
San  Francisco,  state  of  California,  in  the  year  1915.''  The 
contention  of  appellant  that  the  above  portion  of  the  find- 
ing is  contrary  to  the  evidence  is  well  founded,  as  it  was 
proved  without  conflict  that  such  representation  was  made 
by  the  defendant.  [1]  It  was  necessary,  however,  for  the 
plaintiff  to  show,  not  only  that  said  representation  was 
made,  but  that  the  same  was  false  and  that  plaintiff  relied 
thereon.  With  regard  to  the  latter  matter,  the  court  found : 
**That  plaintiff  did  not  rely  on  any  representations  made 
to  him  by  defendant  nor  was  he  induced  thereby  to  enter 
into   the   exchange   of   property   above   referred   to."    This 
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finding  was  supported  by  the  evidence  and  is  not  attacked 
by  appellant.  As  reliance  by  plaintiff  upon  the  representa- 
tions alleged  to  have  been  made  by  defendant  was  a  neces- 
sary part  of  his  cause  of  action,  proof  that  certain  admitted 
representations  were  made  and  that  the  same  were  false  or 
fraudulent,  would  not  have  entitled  plaintiff  to  a  judgment, 
in  view  of  the  above  finding  that  he  did  not  rely  upon  such 
representations. 

Appellant  contends  that  the  evidence  in  the  record  shows 
that  the  Consolidated  Concessions  Company  did  not  own  the 
shares  of  capital  stock  of  the  other  corporations  referred  to 
in  the  findings,  for  the  reason  that  the  transaction  under 
which  said  shares  were  purported  to  have  been  acquired  by 
that  corporation  was  fraudulent  and  void.  It  is  also  urged 
that  the  illegality  and  fraudulent  character  of  this  transac- 
tion would  have  been  more  clearly  established  if  certain 
additional  evidence  offered  by  the  plaintiff  and  erroneously 
excluded  by  the  trial  court  had  been  admitted.  Discussion 
of  these  contentions  is  unnecessary,  for  the  reason  that  if 
all  that  is  contended  for  by  appellant  with  regard  thereto 
be  conceded,  his  cause  of  action  still  fails  on  account  of  the 
above  referred  to  finding  as  to  lack  of  reliance  by  him  upon 
any  of  the  representations  made. 

[2]  It  is  further  contended  that  it  is  shown  without 
conflict  that  the  stock  of  the  Consolidated  Concessions  Com- 
pany never  had  any  value,  and  that,  therefore,  there  was  no 
consideration  for  the  agreement  of  exchange,  for  which 
reason  it  may  be  canceled  without  regard  to  a  rescission 
on  the  part  of  plaintiff.  The  evidence  disclosed  that  in  ad- 
dition to  the  corporate  stock  delivered  by  defendant  to 
plaintiff  and  his  co-owner,  the  sum  of  one  thousand  five  hun- 
dred dollars  was  paid  by  defendant  to  Mr.  Lesser,  the  co- 
owner  of  plaintiff,  who  acted  as  plaintiff's  agent  throughout 
the  transaction.  This  sum  was  retained  by  Lesser  and 
claimed  by  him  as  a  commission  for  negotiating  the  ex- 
change, but  it  was,  nevertheless,  paid  by  the  defendant  as  a 
part  of  the  consideration  moviim  from  him  for  the  single 
agi'ecment  here  snn«»:lit  to  be  set  aside.  It  also  appeared 
that  as  furtli or  co'isideration  the  defendant  assumed  certain 
indebtedness  iipun  the  ror.l  pr()])orty  conveyed  to  him  by 
plaintiff  and  Mv  oo-owihm*.  aivl  aeroc'  to  hold  them  harm- 
less  from  sucli  iiKlcuLcJiicss.     Uii-Lt  lIkso  eiicumstances,  it 
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cannot  be  said  that  there  was  a  failure  of  consideration  for 
the  contract  of  exchange. 
The   judgment  is   affirmed. 

Langdon,  P.  J.,  and  Kerrigan  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  7,  1919. 

All  the  Justices  concurred. 


[Civ.   No.    I860.     Third   Appellate   District.— June  10,   1919.] 

M.  DOI,  Appellant,  v.  J.  B.  McMURRY,  Respondent. 

[1]  Landlord  and  Tenant — ^Lease  of  Orchard — ^Right  op  Lessor  to 
Care  for  Premises — Construction  of  Lease. — A  provision  in  a 
lease  of  a  fruit  orchard  giving  the  lessor  the  right  to  emploj  one 
or  more  men  properly  to  care  for  the  premises  and  charge  the 
expense  to  the  lessee  is  for  the  lessor's  benefit,  and  does  not  have 
the  effect  of  relieving  the  lessee  from  the  duty  of  performing  his 
covenants,  nor  acquit  him  of  liability  for  damages  caused  by  his 
breach  of  the  contract. 

[2]  Id. — Care  by  Lessor— Release  of  Lessee. — Such  lessor  in  hiring 
one  or  more  boys  for  a  short  time  to  assist  in  thinning  the  fruit 
did  not  thereby  elect  to  take  the  full  responsibility  for  this  branch 
of  the  work,  and  thereby  relieve  the  lessee  from  the  performance 
of    his    contract    obligations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Placer  County.    J.  E.  Prewett,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fred  J.  Harris  for  Appellant. 

Ben  P.  Tabor  for  Respondent. 

CHIPMAN,  P.  J.— PlaintiflP  leased  from  defendant  a 
fruit  orchard  of  about  twenty  acres  for  the  term  of  three 
years   from   October   16,   1916,   agreeing  to   pay   as   rental 
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the  annual  sum  of  one  thousand  dollars.  The  lease  pro- 
vided that  **all  of  the  fruit  produced  upon  the  premises 
hereby  leased  must  be  delivered  to  the  Auburn  Fruit  Ex- 
change in  the  name  of  the  party  of  the  first  part  (J.  B. 
McMurry),  all  transactions,  accounts,  statements,  account 
sales,  and  checks  to  be  issued  in  the  name  of  the  party  of 
the  first  part.'*  The  complaint  alleged  that  the  fruit  crop 
of  1917  was  so  delivered  and  the  defendant  received  there- 
for the  sum  of  $4,493.36,  that  a  portion  of  this  was  paid  to 
plaintiff,  but  that  the  defendant  withheld  the  sum  of 
$639.92,  which,  together  with  an  unknown  amount  for 
rebate,  is  due  the  plaintiff.  The  prayer  was  for  an  account- 
ing and  a  judgment  for  whatever  amount  was  found  due. 
The  answer  claimed  that  no  amount  was  due  plaintiff  in 
consequence  of  certain  servi'^es  performed  for  him  by  de- 
fendant and  his  wife  and  by  reason  of  damage  done  to 
the  orchard  through  the  want  of  proper  care  and  attention 
on  the  part  of  plaintiff.  Affirmative  relief  was,  indeed, 
therein  demanded  and  the  same  matters  were  set  up  by  way 
of  cross-complaint,  and  therein  it  was  sought  to  have  the 
lease  rescinded  and  defendant  restored  to  the  possession  of 
the  land,  together  with  damages  for  said  injury.  However, 
it  appeared  at  the  trial  that  an  agreement  had  been  reached 
by  the  parties  for  the  restoration  of  the  premises,  and  that 
feature  was  consequently  eliminated  from  the  case.  The 
court  found  that  the  value  of  the  services  performed  for 
plaintiff  as  aforesaid  and  the  amount  of  the  damages  suf- 
fered by  defendant  equaled  the  amount  due  plaintiff  under 
said  lease,  and  rendered  judgment  for  defendant  for  costs. 
After  an  examination  of  the  record,  we  may  say  that  there 
is  substantial  support  for  the  finding  that  said  services  were 
rendered  as  claimed  and  were  of  the  value  charged  against 
the  plaintiff.  The  doubtful  proposition  relates  to  the  sum 
of  $481.59,  which  was  allowed  as  an  offset  for  injuries  done 
to  the  premises.  While  the  answer  refers  to  several  partic- 
ulars in  which  plaintiff  failed  to  comply  with  his  agreement 
as  to  the  care  of  the  place,  it  is  quite  apparent  that  said 
award  was  made  principally  for  his  failure  to  thin  the 
growing  fruit  and  thereby  allowing  many  limbs  to  be  broken 
and  the  trees  greatly  injured. 

[1]     When   the  case  was  first  before  us   we   gained   the 
impression,  and  so  decided,  that  because  the  lease  provided 
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that  the  lessor  had  the  right  to  employ  one  or  more  men 
properly  to  care  for  the  premises  (which  we  assumed  in- 
cluded the  right  to  thin  the  fruit)  and  charge  the  expense 
to  the  lessee,  the  lessor  was  **  thereby  charged  with  the 
ultimate  responsibility  for  the  proper  thinning  of  the 
fruit."  This  view  was  somewhat  contributed  to  by  the  fact 
that  the  lessor  had  caused  some  thinning  to  be  done  and 
had  done  some  other  work  in  the  orchard  and  that  he 
seemed  to  be  aware  of  the  necessity  for  better  thinning 
being  done  than  the  lessee  was  doing.  Upon  further  reflec- 
tion we  think  we  were  in  error.  This  right  of  supervision 
to  some  extent  and  the  right  himself  to  assist  in  harvesting 
the  crop  or  thinning  the  fruit  was,  we  think,  for  the  lessor's 
benefit,  and  was  not  intended  to  nor  did  it  have  the  effect 
of  relieving  the  lessee  from  the  duty  of  performing  his 
covenants,  nor  acquit  him  of  liability  for  damages  caused 
by  his  breach  of  the  contract.  While  by  an  abandonment 
of  the  work  by  the  lessee  or  by  his  doing  the  work  in  such  a 
way  as  to  cause  great  damage  the  lessor  might  for  his  protec- 
tion have  elected  to  do  all  the  work,  he  was  under  no  obliga- 
tion to  do  so,  and  his  failure  to  do  it  would  not  relieve  the 
lessee  from  the  performance  of  his  contract  obligations. 
Any  other  view  would  make  it  to  the  lessee's  possible  ad- 
vantage to  neglect  his  work,  sit  idly  by  while  the  lessor  is 
performing  the  duties  of  the  lessee  and  at  the  same  time 
claim  the  fruits  of  the  lease,  thus  casting  upon  the  lessor  the 
entire  burden  of  the  lease. 

Appellant  thus  states  his  position:  "We  do  not  mean  to 
contend  that  there  is  not  available  an  election  of  remedies 
to  the  injured  party  in  proper  cases,  but  we  do  say  that  an 
election,  once  made,  binds  the  person  making  it  to  the 
exclusion  of  all  others.  Particularly  is  this  the  case  when 
the  election  is  made  in  conformity  to  the  written  terms 
of  the  lease  to  which  he  is  a  party.  And  where  a  party 
has  an  election  of  two  remedies,  each  being  inconsistent 
with  the  other,  the  plaintiff  may  elect  which  he  will  pursue, 
but  he  cannot  have  both."  As  we  understand,  appellant's 
application  of  this  statement  is  this:  That  in  assuming  to 
do  some  of  the  work  in  the  orchard  which  he  deemed  neces- 
sary for  its  protection  against  damage  respondent  made  an 
election  of  remedies  open  to  him  and  thereby  released  appcl- 
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lant   from   all   claims   for   damages   caused   by   appellant's 
breach   of  his  contract. 

That  we  may  have  a  clear  view  of  appellant's  position  we 
quote  further  from  his  brief:  '*By  solemn  agreement  he 
[respondent]  stipulated  therein  what  the  remedy  for  a 
breach  of  its  terms  would  be.  This  remedy  is  exclusive  of 
all  others.  If  the  premises  were  not  being  conducted  ac- 
cording to  the  stipulations  in  the  lease  he  was  bound  under 
it  to  take  charge  of  the  orchard,  and  if  any  damage  resulted 
while  he  was  in  charge,  the  loss  would  be  the  result  of  his 
own  negligence.  If  he  elected  not  to  take  charge  of  the 
place,  knowing  that  waste  was  being  suffered  or  injury 
done  thereto,  then  he  waived  his  right  and  remedy  under 
the  lease  and  cannot  complain  if  he  chose  not  to  protect  his 
interest." 

The  court  found,  upon  sufBcicnt  evidence,  though  not  free 
from  conflicting  evidence,  that  the  work  done  by  respondent 
was  at  appellant's  request  and  in  the  accounting  respondent 
was  given  credit  for  it.  The  court  also  found,  upon  suflS- 
cient  evidence,  that,  through  the  negligence  of  appellant  to 
do  certain  work,  which  the  contract  provided  he  was  to  do, 
certain  damages  resulted  to  the  trees.  These  damages  arose 
partly  from  improper  pruning,  but  chiefly  from  failure 
properly  to  thin  the  fruit,  thus  causing  the  limbs  to  break 
and  to  injure  the  trees  and  to  diminish  materially  their 
productiveness.  [2]  We  do  not  think  that  because  re- 
spondent, as  he  had  the  right  to  do,  hired  one  or  more  boys 
for  a  short  time  to  assist  in  thinning  the  fruit,  he  thereby 
elected  to  take  the  full  responsibility  of  this  branch  of  the 
work.  He  was  all  the  time  urging  appellant  to  do  this 
work,  and  at  no  time  did  he  give  appellant  cause  for  assum- 
ing that  he  was  relieved  from  his  obligations  in  this  regard. 

In  considering  the  evidence,  conflicting  as  it  was,  as  to  the 
various  matters  the  subject  of  the  accounting,  appellant's 
argument  harks  back  to  his  construction  of  the  lease,  which 
we  think  is  not  warranted.  We  can  discover  no  place  for 
the  application  of  the  doctrine  of  election  as  was  applied  in 
Holt  Mfg.  Co.  V.  Evnng,  109  Cal.  353,  [42  Pac.  435],  and 
similar  cases  cited  by  appellant.  In  the  Holt  case  plaintiff 
made  a  conditional  sale  of  a  machine.  The  purchaser  died 
leaving  the  last  payment  unmade.    Plaintiff  filed  a  claim 
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against  the  estate  for  the  amount  and  it  was  allowed  by 
the  administrator  and  the  court  and  thereby  became  in 
effect  a  judgment.  Plaintiff  subsequently  brought  an  action 
to  recover  the  machine  for  breach  of  the  contract  of  sale. 
Said  the  court:  ''The  so-called  lease  was  in  fact  a  condi- 
tional sale,  under  the  terms  of  which  the  seller  had  either 
one  of  two  remedies  for  the  violation  of  the  contract  by  the 
purchaser.  It  might,  upon  the  default  of  the  purchaser  in 
meeting  the  stipulated  payments,  or  any  of  them,  have 
retaken  the  property  or  recovered  its  possession  in  an  action 
of  claim  and  delivery;  or,  on  the  other  hand,  treated  the 
sale  as  an  absolute  one,  and  brought  its  action  upon  the 
notes  to  recover  the  contract  price  of  the  property  sold. 
These  remedies  being  inconsistent,  the  plaintiff  could  elect 
which  he  would  pursue,  but  he  could  not  have  both. 
{Parke  &  Lacy  Co.  v.  White  River  Lumber  Co.,  101  Cal. 
37,  [35  Pac.  442],  and  cases  there  cited.)"  Obviously 
plaintiff  could  not  have  a  judgment  against  the  property 
of  the  deceased  for  the  amount  due  him  and  also  have  the 
machine.  No  such  inconsistency  of  remedies  as  was  present 
in  that  case  exists  here.  Indeed,  according  to  appellant's 
view,  as  we  understand  it,  respondent  had  no  choice  in  the 
matter.  If  he  took  charge  of  the  orchard  he  thereby  re- 
lieved appellant  of  responsibility,  and  if  he  failed  to  do  so 
he  thereby  waived  all  right  to  damages.  In  point  of  fact 
he   made   no   election. 

The  case  is  by  no  means  complicated.  The  fruit  grown 
by  appellant  was  marketed  as  the  lease  provided  and  cer- 
tain of  the  proceeds  paid  over  to  appellant,  respondent 
withholding  his  rentals,  also  the  amount  due  for  services 
rendered,  and  also  an  amount  claimed  as  damages  to  the 
premises.  The  court,  upon  the  evidence  submitted  at  the 
trial,  found  the  balance  due  appellant  in  the  accounting  and 
also  found  that  the  amount  due  respondent  for  services 
and  the  damages  caused  by  appellant's  failure  to  care  for 
the  orchard  equaled  the  amount  due  to  appellant  and 
rendered  judgment  for  respondent  for  costs. 

We  can  discover  no  just  ground  for  arriving  at  a  differ- 
ent decision.     The  judgment  is  affirmed. 

Ilart,  J.,  concurred. 
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BURNETT,  J.,  Concurring. — I  concur.  After  more  de- 
liberate consideration,  I  am  satisfied  that  the  controlling 
principle  is  as  stated  by  the  presiding  justice. 

If  the  parties  had  intended  to  relieve  the  lessee  from  lia* 
bility  for  any  default  in  case  the  lessor  with  knowledge 
thereof  failed  to  avail  himself  of  the  privilege  of  doing  the 
work  himself,  it  is  fair  to  assume  that  they  would  have  ex- 
pressed such  intention.  We  must  gather  their  intention 
from  the  language  of  the  instrument  itself,  and  so  viewing 
the  situation,  it  seems  reasonable  to  hold  that  the  lessor 
did  not,  by  his  inaction,  waive  his  right  to  claim  damages 
from  the  lessee.  As  a  matter  of  equity  it  is  to  be  remem- 
bered that  the  proposition  involves  the  willful  violation  of 
his  covenant  on  the  part  of  the  lessee  and  no  more  than 
the  failure  to  exercise  a  privilege  on  the  part  of  the  lessor. 
It  is,  therefore,  morally  as  well  as  legally  right  that  the  lat- 
ter, on  the  showing  made,  should  be  permitted  to  recover 
the  amount  of  the  damage  actually  suffered  by  him. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  7|  1919. 

All  the  Justices  concurred. 


[Civ.   No.   2910.    Second   Appellate  Distriet,  Division  Two. — ^Jone   10^ 

1919.] 

JOHN  BOYD,  Appellant  v.  CITY  OF  SIERRA  MADRB 

et  al..  Respondents. 

[1]  Municipal  Corpor-vtions — Pouce  Powers — ^Limitations  upon  Its 
Exercise. — The  police  power  granted  to  municipalities  by  the  state 
constitution  is  as  broad  as  that  possessed  bj  the  legislature  itself, 
subject  to  the  two  exceptions  that  its  exercise  bj  any  city  must 
be  confined  to  the  municipality  and  must  not  conflict  with  the  gen- 
eral laws  of  the  state.  The  exercise  of  this  power  is  not  limited 
to  the  regulation  of  such  things  as  already  have  become  nuisances 
or  have  been  declared  such  by  the  judgment  of  a  court. 

[2]  Id. — Extent  or  Police  Powers. — A  city's  power  to  prohibit  or 
regulate  not  only  includes  nuisances,  but  extends  to  everything  ex- 
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pedient  for  the  preservation  of  the  saietj,  health,  or  comfort  of 
the  city's  inhabitants. 

[3]  Id.  —  Division  of  Ctpt  into  Districts  —  Prohibition  Against 
Maintenance  op  Ooskal. — A  municipalitj  has  power,  by  ordinance, 
to  divide  its  territorial  limits  into  business  and  residence  districts, 
and  prohibit  in  the  residence  district  the  maintenance  of  anj 
corral   wherein   mules   and  burros   are   kept   for   hire. 

[4]  Id.  —  OrPENsivE  Occupations  —  Prohibition  in  Populous  Com- 
munities.— Occupations  which,  bj  the  noise  made  in  their  pursuit, 
or  the  odors  thej  engender,  are  offensive  to  the  senses,  maj  be 
interdicted  by  law,  in  the  midst  of  populous  communities,  on  the 
general  and  rational  principle  that  every  person  ought  so  to  use 
his  property  as  not  to  injure  his  neighbors,  and  that  private  in- 
terests must  be  made  subservient  to  the  general  interest  of  the 
community. 

[5]  Id.  —  Maintenance  of  LrrEEY-sTABLE  or  Corral  —  Prohibition 
Against  and  Regulation  of — Yauditt  of  Ordinance. — An 
ordinance  forbidding  in  the  residence  district  of  a  city  any  livery- 
stable  or  corral  for  the  keeping  therein  of  horses,  mules,  jennies, 
jacks,  or  burros  for  hire,  and  which  likewise  forbids,  in  the 
business  district,  any  such  livery-stable  or  cOrral  without  a  permit 
from  the  city  board  of  trustees,  on  written  application  specifying 
the  number  and  kind  of  animals  desired  to  be  so  kept,  the  period 
of  time  and  the  place  of  keeping,  and  the  kind  of  business  to  be 
transacted,  is  not  arbitrary  nor  unjustly  discriminatory. 

[6]  Id. — Discriminatory  Power  Vested  in  City  Trustees — Presump- 
tion AS  to  Its  Exercise. — The  fact  that,  under  such  ordinance, 
permission  to  maintain,  in  the  business  district,  a  corral  for  horses, 
mules,  or  burros  may  be  granted  by  the  city  trustees  to  one  person 
and  denied  to  another,  does  not  impair  any  constitutional  right. 
The  question  in  each  case  is  whether  the  establishing  of  a  corral 
is  likely,  in  the  hands  of  the  applicant,  to  be  a  nuisance  to  the 
neighborhood;  and  in  the  absence  of  any  evidence  to  the  contrary, 
the  courts  must  assume  that  the  discrimination  will  be  made  with 
due  regard  to  the  interests  of  the  applicant  and  the  public,  and 
upon  conditions  that  will  accord  with  the  health  and  comfort  of  the 
community. 

[7]  Id. — Regulation  op  Business — Application  of  Ordinance. — The 
fact  that  the  corral  of  a  particular  person  was  kept  in  a  cleanly 
and  sanitary  manner  affords  no  reason  why  he  should  be  specially 
exempt  from  the  provisions  of  an  ordinance  designed  to  regulate 
a  business  which,  as  conducted  by  some  persons  at  least,  is  fraught 
with  peril  to  the  community's  comfort,  if  not  its  very  health. 

3.  Municipal  control  over  livery-stables,  note,  38  I«.  B*  A.  053. 

5.  Power  of  municipal  corporation  to  make  right  to  transact  cer- 
tain business  dependent  upon  consent  of  municipal  authoritieS|  note, 
9  L,  A.  A.  (N.  &)  659. 
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[8]  Id. — Duty  or  Legislative  Body — Exercise  of  Powee — Review  by 
Courts. — Primarily,  it  is  for  the  city's  legislative  body,  clothed 
with  police  power  by  direct  grant  from  the  constitution,  to  de- 
termine when  and  what  regulations  are  essential;  and  its  deter- 
mination in  this  regard,  in  view  of  its  better  knowledge  of  all 
the  circumstances  and  the  presumption  that  it  is  acting  with  due 
regard  for  the  rights  of  all  parties,  will  not  be  disturbed  by  the 
courts,  unless  it  plainly  can  be  seen  that  the  regulation  has  no 
relation  to  the  protection  of  the  health,  safety,  comfort,  or  well- 
being  of  the  community,  but  is  a  clear  invasion  of  person  or  prop- 
erty  rights  under  the  guise  of  police  regulation. 

[9]  Id.  —  Regulation  of  Things  or  Acts  Whicu  may  Become 
Nuisances. — Whenever  a  thing  or  act  is  of  such  a  nature  that 
it  may  become  a  nuisance,  or  may  be  injurious  to  the  public  health 
or  obnoxious  to  the  comfort  of  a  community,  if  not  suppressed  or 
regulated,  the  legislative  body,  in  the  exercise  of  its  police  powers, 
may  make  and  enforce  ordinances  to  regulate  or  prohibit  such  act 
or  thing,  although  it  may  never  have  been  obnoxious  or  injurious 
in  the  past. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge.    Aifirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rose  &  Scoville  for  Appellant. 

Charles  C.  Montgomery  for  Respondents. 

FINLAYSON,  P.  J. — This  is  an  action  to  enjoin  the  citr 
of  Sierra  Madre  from  enforcing  an  ordinance  that  forbids, 
in  the  residence  district  of  the  city — defined  by  the 
ordinance — any  livery-stable  or  corral  for  the  keeping  there- 
in of  horses,  mules,  jennies,  jacks,  or  burros  for  hire,  and 
which  likewise  forbids,  in  the  business  district — defined  in 
the  ordinance — any  such  livery-stable  or  corral  without  a  per- 
mit from  the  city  board  of  trustees,  on  written  application 
specifying  the  number  and  kind  of  animals  desired  to  be  so 
kept,  the  period  of  time  and  the  place  of  keeping  and  the  kind 
of  business  to  be  transacted.  Plaintiff  is  enga^^cd  in  the  busi- 
ness of  furnishing  burros  and  mules  for  hire.  For  tlirit 
purpose  he  has  ten  burros  and  four  mules,  keeping  them  iu 
a  corral  within  the  residence  diLtrict  of  the  city. 
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The  appeal  is  upon  the  judgment-roll.  The  lower  court 
found  that  appellant  has  kept  and  maintained  his  corral 
'*in  a  cleanly,  wholesome  (sic)  and  sanitary  manner"; 
but  that,  prior  to  the  passage  of  the  ordinance,  there  were, 
in  the  vicinity  of  appellant's  corral,  two  other  corrals, 
wherein  such  animals  were  kept  for  hire,  in  which  there  W8« 
**an  accumulation  of  manure  and  other  filthy  substances  of 
various  kinds,  generating  noxious  odors  and  breeding  and 
attracting  flies  and  other  vermin;  that  said  corrals  and  the 
business  conducted  therein  and  thereupon  were  the  source 
of  many  loud,  disai^reeable,  and  discordant  noises  from 
the  braying  of  the  animals,  their  footbeats  on  the  street  and 
sidewalk,  the  cries  and  loud  talk  of  their  attendants,  and 
otherwise;  and  that  said  businebsed  were  the  cause  of  much 
dust,  dirt  and  discomfort  to  the  inhabitants  of  the  r^-si- 
dential  district  described  in  the  ordinance." 

Appellant  claims  that  the  ordinance  is  unreasonable  and 
unjustly  discriminatory,  and  that  its  enforcement  will  de- 
prive him  of  his  constitutional  rigjhts. 

[1]  In  this  state  the  constitution  itself  makes  a  direct 
grant  of  police  power  to  municipalities.  (Const.,  art.  XI, 
sec.  11.)  The  power  so  conferred  is  as  broad  as  that  pos- 
sessed by  the  legislature  itself,  subject  to  the  two  exceptions 
that  its  exercise  by  any  city  must  be  confined  to  the 
municipality  and  must  not  conflict  with  the  general  laws  of 
the  state.  (Odd  Fellows'  Cemetery  Assn.  v.  San  Francisco, 
140  Cal.  226,  230,  [73  Pac.  987].)  The  exercise  of  this 
power  is  not  limited  to  the  regulation  of  such  things  as 
already  have  become  nuisances  or  have  been  declared  such 
by  the  judgment  of  a  court.  [2]  A  city's  power  to  pro- 
hibit or  regulate  not  only  includes  nuisances,  but  extends  to 
everything  expedient  for  the  preservation  of  the  safety, 
health,  or  comfort  of  the  city's  inhabitants.  (Odd  Fellows* 
Cemetery  Assn.  v.  San  Francisco,  supra;  Ex  parte  Quong 
Wo,  161  Cal.  220,   [118  Pac.  714].) 

[3]  A  municipality  has  power,  by  ordinance,  to  divide 
its  territorial  limits  into  business  and  residence  districts, 
and  prohibit  in  the  residence  district  the  maintenance  of 
any  corral  wherein  mules  and  burros  are  kept  for  hire.  It 
^  -^  flatter  of  common  knowledge  that  such  corrals,  by 
'  the  excrement  from  the  animals,  the  dropjjing 
^  some  extent  is  unavoidable,  are  not  only  rife 
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with  ofEensive  foul-smelling  odors,  but  are  breeding  places 
for  germ-laden,  disease-bearing  flies,  and  pestilential  ver- 
min. Not  only  this,  but  we  know  of  no  heaven-sent  Maxim 
to  invent  a  silencer  for  this  brute,  that  one  beholding  him, 
neck  outstretched  and  jaws  distended  wide,  could  persuade 
himself  that  he  but  heard  from  the  depths  of  the  beast's 
crimson-coated  cavern 

'\  •  .  a  sound  so  fine  there's  nothing  lives 
Twixt  it  and  silence." 
We  fear  that,  until  nature  evolves  the  whispering  burro  or 
man  invents  some  harmless  but  effective  mule-muffler,  we 
shall  oft  ''in  the  dead  vast  and  middle  of  the  night,"  even 
in  such  corrals  as  appellant's,  kept  '*in  a  cleanly,  whole- 
some, and  sanitary  manner,"  hear  the  loud,  discordant  bray 
of  this  sociable  but  shrill-toned  friend  of  man,  filling  the  air 
''with  barbarous  dissonance,"  and  drowning  even  that  shout 
that 

".  .  .  .  tore  hell's  concave,  and  beyond 
Frightened  the  reign  of  Chaos  and  old  Night." 

It  should  not  be  a  matter  for  surprise,  therefore,  that  the 
noisome  smell  from  these  animals  and  their  loud,  strident 
cacophonies  bring  the  keeping  of  them  in  a  populous  city 
or  town  "within  the  legal  notion  of  a  nuisance."  (Ex  parte 
Foote,  70  Ark.  12,  [91  Am.  St.  Rep.  63,  65  S.  W.  706].) 
See,  also,  In  re  lAnehan,  72  Cal.  114,  [13  Pac.  170] ;  Ex 
parte  Lacey,  108  Cal.  326,  [49  Am.  St.  Rep.  93,  38  L.  R.  A. 
640,  41  Pac.  411] ;  Askbrook  v.  Commonwealth,  1  Bush 
(Ky.),  139,  89  Am.  Dec.  616.) 

[4]  Occupations  which,  by  the  noise  made  in  their  pur- 
suit, or  the  odors  they  engender,  are  oflPensive  to  the  senses, 
may  be  interdicted  by  law,  in  the  midst  of  populous  com- 
munities, on  the  general  and  rational  principle  that  every 
person  ought  so  to  use  his  property  as  not  to  injure  his 
neighbors,  and  that  private  interests  must  be  made  subser- 
vient to  the  general  interest  of  the  community.  For  the 
purpose  of  regulating  such  occupations,  a  city  has  the  power 
to  divide  its  territorial  limits  into  a  residence  and  a  busi- 
ness district,  and  prohibit  the  obnoxious  occupation  within 
the  former.  {Ex  parte  Moymer,  65  Cal.  33,  [2  Pac.  728]; 
In  re  Hang  Kie,  69  Cal.  149,  [10  Pac.  327];  Ex  parte 
Qnong  Wo,  161  Cal.  220,  [118  Pac,  714];  In  re  Mo  t- 
gomcry,   1G3    Cal.   457,    [Ann.    Cas.    1914A,   130,    125    l\::. 


June,  1919.]     Boyd  v.  City  op  Sierra  Madrb.  525 

1070] ;  Ex  parte  Hadacheck,  165  Cal.  416,  [L.  E.  A.  1916B, 
1248,  132  Pac.  584].) 

[6]  The  ordinance  is  not  arbitrary  nor  unjustly  dis- 
criminatory. It  operates  alike  upon  all  persons  similarly 
situated  within  the  confines  of  the  city.  All  have  the  same 
rights,  and  all  are  subject  to  the  same  burdens.  It  matters 
not  that  this  particular  ordinance  is  aimed  only  at  those 
who  keep  such  animals  for  hire.  The  record  shows  that 
there  is  another  city  ordinance  that  regulates  the  keeping 
of  such  animals  for  purposes  other  than  hire.  Moreover,  there 
is  a  greater  reason  for  regulating,  or  even  prohibiting,  in  pop- 
ulous residential  communities,  the  keeping  of  such  animals 
for  hire,  than  there  is  for  regulating  or  prohibiting  their 
keeping  for  domestic  use  or  for  purposes  other  than  hire. 
He  who  keeps  a  horse,  mule,  or  burro  for  his  own  private 
use,  if  he  does  not  keep  it  in  a  public  corral  or  other  place 
that  is  equally  subject  to  the  most  stringent  regulation,  such 
as  a  livery-stable,  for  instance,  must  keep  it  in  a  private 
stable  or  corral.  But  the  owner  of  a  private  stable  op 
corral,  for  his  own  comfort  and  welfare  has  a  strong  and 
compelling  motive  for  maintaining  the  place  with  due  regard 
to  his  own,  and  thus  indirectly  his  neighbors',  health  and 
well-being. 

The  ordinance  does  not  absolutely  forbid  the  maintenance 
of  a  corral  in  the  business  district,  but  provides  that  no 
corral  of  the  kind  interdicted  by  it  shall  be  maintained  in 
the  business  section  without  a  permit  from  the  city  trustees. 
Appellant  claims  that  the  ordinance  does  not  merely  reg- 
ulate, but  that,  by  requiring  a  permit  for  the  maintenance 
of  such  a  corral  in  the  business  district,  it  confers  upon  the 
trustees  a  power  that  is  susceptible  of  abuse,  that  the  appli- 
cant for  a  permit  may  be  unfairly  discriminated  against, 
and  that,  therefore,  in  the  practical  application  of  the  trus- 
tee's discriminatory  power,  the  right  to  maintain  such  a 
corral  in  any  part  of  the  city  may  be  unjustly  prohibited. 
We  cannot  subscribe  to  this  criticism  of  the  ordinance.  The 
proposition  that  a  man  has  a  natural,  innate,  inviolate, 
common-law,  or  constitutional  right  to  maintain,  in  a  pop- 
ulous community,  a  place  where  foul-smelling,  loud-braying 
animals  are  kept,  has  no  foundation  in  reason  or  authority. 
(In  re  Flaherty,  105  Cal.  566,  [27  L.  R.  A.  529,  38  Pac. 
981].)     Ify  therefore,  it  is  not  a  right  that  may  not  be 
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entirely  suppressed,  it  may  be  regulated  as  the  law-making 
power  may  determine.  [6]  The  fact  that  permission  to 
maintain,  in  the  business  district,  a  corral  for  horses,  mules, 
or  burros  may  be  granted  by  the  city  trustees  to  one  person 
and  denied  to  another  does  not  impair  any  constitutional 
right.  Such  discrimination  might  well  be  made  where  one 
person  desired  to  keep  two  mules,  or  two  burros,  and  an- 
other fifty;  or  where  one  desired  to  establish  a  corral  in 
the  heart  of  the  business  section,  and  another  nearer  the 
confines  of  that  section  of  the  city;  or  where  one  may  be 
known  to  keep  his  corral  in  a  filthy  condition,  and  another 
has  established  a  reputation  for  good  order  and  cleanliness. 
The  question  in  each  case  is  whether  the  establishing  of  a 
corral  is  likely,  in  the  hands  of  the  applicant,  to  be  a 
nuisance  to  the  neighborhood;  and  in  the  absence  of  any 
evidence  to  the  contrary,  we  must  assume  that  the  discrim- 
ination will  be  made  with  due  regard  to  the  interests  of  the 
applicant  and  the  public,  and  upon  conditions  that  will 
accord  with  the  health  and  comfort  of  the  community.  It 
has  been  held  bj'^  some  of  the  courts  of  this  country  to  be 
contrary  to  the  spirit  of  the  American  institutions  to  vest 
this  dispensing  power  in  the  hands  of  a  single  individual, 
and  by  others  that  such  authority  cannot  be  delegated  to 
the  adjoining  lot  owners;  but  the  power  to  delegate  such 
discrimination  to  the  town  trustees,  as  in  this  case,  or  to 
a  board  appointed  for  that  purpose,  is  sustained  by  the 
great  weight  of  authority.  {Fischer  v.  St.  Louis,  194  U.  S. 
361,  [48  L.  Ed.  1018,  24  Sup.  Ct.  Rep.  673,  see,  also,  Rose's 
U.  S.  Notes] ;  In  re  Flaherty,  supra;  Ex^  parte  Fiske,  72 
Cal.  125,  [13  Pac.  310] ;  City  of  Newton  v.  Joyce,  166 
Mass.  83,  [55  Am.  St.  Rep.  385,  44  N.  E.  116] ;  Qmncy  v. 
Kennard,  151  Mass.  563,  [24  N.  E.  860].) 

There  is  absolutely  nothing  to  indicate  that  the  ordinance  wa^ 
intended  in  any  of  its  features  to  operate  peculiarly  against 
appellant  or  against  any  other  particular  person  or  persons 
or  class  of  persons.  It  is  fair  on  its  face,  applying  equally 
and  uniformly  to  all  engaged  in  keeping,  in  corrals,  horses, 
mules,  or  burros  for  hire;  and  it  is  not  to  be  presumed  thai 
the  trustees  will  exercise  their  power  wantonly  or  for  pur- 
poses of  oppression,  or  accord  permission  to  social  or 
political  favorites  and  deny  it  to  others. 
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The  fact  that  appellant  may  have  kept  his  corral  as  clean 
as  is  possible  in  such  cases,  and  has  carried  on  his  business 
in  the  most  approved  manner,  is  not  material.  (City  of 
Burlington  v.  Stockwcll,  5  Kan.  App.  569,  [47  Pac.  988].) 
Nor  would  it  be  of  any  consequence  that  it  would  be  pos- 
sible for  one  or  more  such  corrals  to  be  maintained  with- 
out appreciable  risk  of  peril  to  the  health  or  safety  of  the 
community.  It  is  almost  unavoidable  that  some  noxious 
odors  shall  emanate  from,  and  some  disease-bearing  flies 
breed  in,  some  if  not  all  such  places — ^to  say  nothing  of  the 
unconstrainable,  raucous  sounds.  It  is  enough  that  there  are 
offensive  noises  and  odors  intolerably  obnoxious  to  the 
senses  of  hearing  and  smelling.  Moreover,  the  fact  that 
in  two  corrals,  in  the  vicinity  of  appellant's,  there  was  '*an 
accumulation  of  manure  and  other  filthy  substances  of 
various  kinds,  generating  noxious  odors  and  breeding  and 
attracting  flies  and  other  vermin,'*  was  sufficient  to  justify 
the  passage  of  such  an  ordinance  as  that  in  question  here. 
[7]  The  fact  that  appellant's  corral  was  kept  in  a  cleanly 
and  sanitary  manner  affords  no  reason  why  he  should  be 
specially  exempt  from  the  provisions  of  an  ordinance 
designed  to  regulate  a  business  which,  as  conducted  by  some 
persons  at  least,  is  fraught  with  peril  to  the  community's 
comfort,  if  not  its  very  health.  [8]  Primarily,  it  is  for 
the  city's  legislative  body,  clothed  with  police  power  by 
direct  grant  from  the  constitution,  to  determine  when  and 
what  regulations  are  essential;  and  its  determination  in  this 
regard,  in  view  of  its  better  knowledge  of  all  the  circum- 
stances and  the  presumption  that  it  is  acting  with  due  regard 
for  the  rights  of  all  parties,  will  not  be  disturbed  by  the 
courts,  unless  it  plainly  can  be  seen  that  the  regulation  has 
no  relation  to  the  protection  of  health,  safety,  comfort,  or 
well-being  of  the  community,  but  is  a  clear  invasion  of  per- 
sonal or  property  rights  under  the  guise  of  police  regula- 
tion. (Ex  parte  Qiwng  Wo,  161  Cal.  220,  [118  Pac.  714] ; 
Ex  parte  Hadacheck,  supra;  Pierce  Oil  Corp.  v.  Hope,  248 
U.  S.  498,  [63  L.  Ed.  381,  39  Sup.  Ct.  Rep.  172].)  [9] 
Whenever  a  thing  or  act  is  of  such  a  nature  that  it  may 
become  a  nuisance,  or  may  be  injurious  to  the  public  health 
or  obnoxious  to  the  comfort  of  a  community,  if  not  sup- 
pressed or  regulated,  the  legislative  body,  in  the  exercise  of 
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its  police  powers,  may  make  and  enforce  ordinances  to 
regulate  or  prohibit  such  act  or  thing,  although  it  may 
never  have  been  obnoxious  or  injurious  in  the  past.  {Odd 
Fellows'  Cemetery  Assn.  v.  San  Francisco,  140  Cal.  226, 
230,  [73  Pac.  987].) 

We  see  no  force  in  any  of  appellant's  objections  to  the 
ordinance. 

Judgment  affirmed. 

SloanCy  J.|  and  Thomas,  J.^  '*oncurred. 


[dr.  No.   2S90.    fieeond  AppeUate  District,  Diyision   Two.— June   10, 

1919.] 

SAM  KEB,  Respondent,  v.   CHARLES  L.  WILDE,   City 

Clerk,  etc.,  Appellant. 

HOP  WAH,  Respondent,  v.  CHARLES  L.  WILDE,  City 

Clerk,  etc.,  Appellant. 

[1]  Municipal  Gobpokations  —  Residence  District  Ordinance  —  Re- 
striction Against  Works  and  Factories — VALiDrrr. — Municipal 
ordinances  establishing  a  residence  district  and  regulating  and  pro- 
hibiting the  conducting  and  maintaining  of  works  and  factories 
where  power  other  than  animal  power  is  used  within  the  boundaries 
of  said  district,  and  prescribing  the  method  of  making  and  filing 
petitions  for  the  establishing  of  industrial  districts,  are  Tslid  and 
constitutional. 

[2]  Id. — Appucability  to  Laundry  Business. — Under  a  municipal 
ordinance  establishing  a  residence  district  and  regulating  and  pro- 
hibiting the  conducting  and  maintaining  of  works  and  factories 
where  power  other  than  animal  power  is  used  within  the  boundaries 
thereof,  the  city  officials  are  justified  in  refusing  to  prepare  and 
issue  a  license  for  the  conducting  of  a  laundry  within  such  pro- 
hibited  district. 

APPEALS  from  judgments  of  the  Superior  Court  of  Los 
Angeles  County.    Paul  J.  McCormick,  Judge.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

2.  Municipal    regulationa   concerning    location    of    laundries,    note,    6 
A.  L.  &  1897. 
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Albert  Lee  Stephens,  City  Attorney,  and  Charles  S. 
Burnell,  Assistant  City  Attorney,  for  Appellant 

Dian  B.  Gardner  for  Respondent. 

THOMAS,  J. — These  appeals  are  from  judgments  of  the 
superior  court  of  Los  Angeles  County  on  the  judgment- 
rolls  alone,  ordering  that  peremptory  writs  of  mandate  issue 
commanding  the  city  clerk  of  the  city  of  Los  Angeles  to  pre- 
pare and  issue  to  the  respective  petitioners  a  license  to  con- 
duct a  laundry  within  a  portion  of  the  city  set  apart  as  a 
residence  district.  The  issues  are  the  same  in  both  cases, 
and  the  pleadings,  findings,  and  judgment  are  identical, 
save  as  to  the  name  of  the  petitioner  and  the  street  address 
of  his  laundry.  By  stipulation,  it  is  agreed  that  these  two 
cases  "may  be  presented,  heard,  and  determined  upon  the 
same  transcript  and  brief."  The  judgment-roll,  accord- 
iiiglyi  has  been  omitted  from  the  transcript  in  the  Hop  Wah 
case. 

The  appellant  has  stated  the  case  so  well  in  his  brief 
that  we  feel  that  we  can  do  no  better  than  to  adopt  his 
language  as  our  statement  of  the  case.  This  we  do.  It 
appears  from  the  record  before  us  that  '*the  petition  avers 
that  respondent  Charles  L.  Wilde  is  the  city  clerk,  A.  B. 
Conrad  the  city  tax  and  license  collector,  and  John  S. 
Myers  the  city  auditor  of  the  city  of  Los  Angeles,  and  their 
respective  duties  as  prescribed  by  the  charter  are  set  forth. 
It  is  alleged  that  the  petitioner  is  the  lessee  of  a  building 
at  No.  241  North  Figueroa  Street  (in  the  Hop  Wah  case 
petitioner's  laundry  was  located  in  the  same  neighborhood), 
and  is  conducting  a  laundry  therein,  and  that  up  to  Novem- 
ber 30,  1915,  he  paid  the  city  a  license  of  five  dollars  ($5) 
per  month.  The  petition  then  sets  forth  section  3  of 
Ordinance  No.  20,000  (new  series)  (known  as  the  License 
Ordinance),  providing  that  it  shall  be  the  city  clerk's  duty 
to  prepare  and  issue  licenses  to  persons  liable  under  said 
ordinance  to  pay  licenses,  and  to  deliver  said  licenses  to  the 
auditor  who  shall  sign  and  deliver  them  to  the  tax  collector 
for  collection.  Section  81  of  the  same  ordinance  is  also  set 
forth,  that  section  imposing  a  license  of  five  dollars  per 
month  on  persons  conducting  a  laundry  business.  It  then 
alleged  that  on  December  1,  1915,  petitioner  tendered  the 
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tax  collector  five  dollars  for  a  license  under  said  ordinance, 
that  the  tax  collector  refused  to  accept  the  money  for  the 
reason  that  the  license  had  not  been  prepared  and  issued  by 
the  clerk,  and  that  a  few  days  later  petitioner  demanded  of 
the  clerk  that  he  prepare,  issue,  and  deliver  to  the  auditor 
such  license,  and  that  the  clerk  refused  so  to  do,  whereupon 
petitioner  again  tendered  five  dollars  to  the  tax  collector, 
who  refused  to  accept  it,  whereupon  petitioner  deposited 
the  same,  in  the  name  of  the  tax  collector,  in  a  reputable 
bank,  immediately  notifying  the  tax  collector  thereof,  and 
upon  the  same  day  again  demanded  of  the  clerk  that  he 
prepare  and  issue  a  license  to  carry  on  the  laundry  business 
aforesaid — which  the  clerk  refused  to  do.  It  is  also  alleged 
that  the  petitioner  is  beneficially  interested  in  securing  the 
license  and  is  entitled  to  have  it  issued,  and  that  he  has  no 
plain,  speedy,  or  adequate  remedy  in  the  ordinary  course  of 
the  law. 

**By  amendment  to  the  petition  it  is  alleged  that  on 
December  15,  1912,  the  city  council  adopted  Ordinance  No. 
26,555  (new  series),  entitled  *An  ordinance  prescribing  the 
method  of  making  and  filing  petitions  for  the  establishing 
of  industrial  districts'  (hereinafter  called  the  'petition 
ordinance'),  which  ordinance  is  set  forth  in  full;  and  that 
after  this  ordinance  became  effective  the  city  council 
adopted  various  ordinances  creating  industrial  districts, 
which  ordinances  number  25  in  the  aggregate,  and  that  all 
of  them  were  adopted  after  a  petition  had  been  filed  with 
the  city  council  in  accordance  with  said  ordinance  No. 
26,555  (new  series),  and  that  no  industrial  districts  have 
been  created  during  said  time  except  upon  such  petitions. 
It  is  further  alleged  that  petitioner  prepared  a  petition 
under  said  ordinance  No.  26,555  (new  series)  to  have  the  lot 
upon  which  his  business  is  located  established  as  an  in- 
dustrial district,  but  he  was  unable  to  secure  the  signatures 
of  the  owners  of  the  necessary  proportion  of  the  property 
fronting  on  the  opposite  side  of  the  street,  or  of  a  majority 
frontage  in  the  block. 

"The  respondent  in  his  answer  denied  that  the  petitioner 
was  entitled  to  have  a  license  issued,  and  set  up  the  adop- 
tion, on  June  7,  1911,  of  Ordinance  No.  22,798  (new  series), 
which  ordinance  establishes  a  residence  district  and  reg- 
ulates   and   prohibits   the   conducting   and   maintaining    of 
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works  and  factories  where  power  other  than  animal  power 
is  used  within  the  boundaries  of  said  district,  and  referred 
to  the  various  amendments  thereto;  said  ordinance,  together 
with  amendatory  ordinance  No.  33,393  (new  series),  being 
attached  to  the  answer  as  Exhibits  *A*and*B,'  respectively. 
Said  ordinance  No.  33,393  (new  series)  merely  amends  the 
residence  district  ordinance  by  excepting  from  the  residence 
district  those  portions  of  the  city  which  have  become  an- 
nexed thereto  subsequent  to  January  1,  1915.  The  resi- 
dence district  ordinance  as  amended  establishes  all  of 
the  city  as  a  residence  district,  except  (a)  that  portion  in- 
cluded within  fire  district  No.  1,  (b)  those  portions  included 
within  the  boundaries  of  such  industrial  districts  as  are  or 
may  hereafter  be  established  as  such  by  ordinances,  (c)  the 
portion  of  the  city  lying  south  of  Manchester  Avenue,  and 
(d)  all  territory  annexed  since  January  1,  1915. 

**The  answer  also  sets  forth  Ordinance  No.  19,901  (new 
series),  entitled  'An  ordinance  fixing  and  establishing  fire 
districts  of  the  city  of  Los  Angeles,'  as  amended.  It  is 
further  alleged  that  the  city  council  has  from  time  to  time 
adopted  various  ordinances  excepting  certain  specified  por- 
tions of  the  city  from  the  residence  district  established  by 
Ordinance  No.  22,798  (new  series) ;  103  ordinances  having 
been  adopted  excepting  from  the  residence  district  portions 
of  the  territory  embraced  therein.  It  is  next  alleged  that 
petitioner's  laundry  is  not  within  fire  district  No.  1,  nor 
within  the  boundaries  of  any  industrial  district,  nor  within 
any  portion  of  the  city  lying  south  of  Manchester  Avenue 
or  added  to  the  city  by  annexation  subsequent  to  January 
1,  1915,  but  that  it  is  within  the  residence  district,  and  that 
the  respondent  refuses  to  prepare  and  issue  a  license  for 
the  petitioner,  for  the  reason  that  under  the  provisions  of 
the  residence  ordinance  it  is  unlawful  to  maintain  a  laundry 
within  said  residence  district. 

**It  is  further  denied  that  the  petitioner  ever  prepared 
a  petition  under  Ordinance  No.  26,555  (new  series),  or 
otherwise,  to  have  the  lot  on  which  his  business  is  located 
established  as  an  industrial  district,  and  that  he  had  en- 
deavored to  secure  the  signature  of  property  owners  to 
such,  or  any  petition,  or  that  any  of  them  have  refused  to 
sign    same. 
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''The  first  fifteen  findings  of  the  court  are  identical  in 
language  with  the  allegations  of  the  complaint.  Finding 
No.  16  is  identical  in  language  with  paragraph  XV  of  the 
complaint,  as  added  by  amendment,  while  finding  No.  17  is 
identical  with  paragraph  XVI  of  the  complaint;  finding 
No.  18  is  the  same  as  paragraph  II  of  the  answer,  except 
that  Ordinance  No.  22,798  (new  series),  as  amended,  in- 
cluding the  amendments  contained  in  Ordinance  No.  33,393 
(new  series),  is  set  forth  in  full  as  a  part  of  the  finding. 
Finding  No.  19  is  identical  with  paragraph  IV  of  the  an- 
swer; finding  No.  20  is  identical  with  the  first  half  of  para- 
graph IV  of  the  answer,  alleging  the  adoption  of  various 
ordinances  excepting  certain  portions  of  the  city  from  the 
residence  district  established  by  Ordinance  No.  22,798  (new 
series) ;  while  finding  No.  21  is  that  65  of  the  103  ordinances 
set  out  in  paragraph  V  of  the  answer  were  passed  only 
upon  petitions  prepared  in  accordance  with  section  6  of 
Ordinance  No.  22,798  (new  series),  and  subsequent  to  the 
adoption  of  the  residence  district  ordinance.  Finding  No. 
22  is  that  the  petitioner's  laundry  is  not  within  fire  district 
No.  1,  nor  within  the  boundaries  of  any  industrial  district 
estallished  by  ordinance,  nor  within  that  portion  of  the  city 
lying  south  of  Manchester  Avenue,  nor  within  any  portion 
of  th^  city  annexed  thereto  subsequent  to  January  1,  1915. 
The  court  failed  altogether  to  find  upon  the  issue  made  by 
paragraph  XVII  of  the  complaint,  and  by  the  answer, 
namely,  as  to  whether  or  not  the  petitioner  prepared  and 
endeavored  to  obtain  signatures  to  a  petition  to  have  the 
lot  upon  which  his  laundry  is  conducted  declared  an  in- 
dustrial district. 

''As  conclusions  of  law  the  court  finds  that  the  residence 
district  ordinance.  Ordinance  No.  22,798  (new  series),  as 
amended,  is  void  and  unconstitutional  so  far  as  it  afifects 
laundries;  and  also  that  the  petition  ordinance.  Ordinance 
No.  26,555  (new  series),  is  void  and  unconstitutional  in  so 
far  as  it  affects  laundries;  and  that  the  petitioner  is  en- 
titled to  a  license,  and  that  respondent  has  failed  to  show 
cause  why  he  has  not  issued  the  same. 

"From  the  above  it  will  appear  that  there  is  no  contro- 
re?sy  whatsoever  as  to  the  facts,  except  with  respect  to  the 
one  issue  upon  which  the  court  has  failed  to  find. 
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•'Appellant  contends  that  the  residence  district  ordinance 
is  valid  and  constitutional,  and  that  under  it  the  petitioner 
was  prohibited  from  conducting  a  laundry,  and  that  he,  as 
city  derk,  properly  refused  to  prepare  and  issue  a  license 
for  the  conducting,  at  a  specified  locality,  of  a  business 
the  conducting  of  which  was  prohibited  within  that  portion 
of  the  city  wherein  it  was  sought  to  conduct  the  laundry." 

The  principal  question  presented,  therefore,  is  the  suffi- 
ciency of  Ordinance  No.  22,798  (new  series) — ^the  residence 
district  ordinance — ^and  No.  26,555  (new  series) — the  peti- 
tion ordinance — of  the  City  of  Los  Angeles,  in  their  applica- 
tion to  petitioners. 

The  contention  here  was,  and  the  court  so  found,  that 
these  ordinances  are,  and  each  of  them  ''is  void  and  uncon- 
stitutional, and  of  no  force  and  effect  so  far  as  the  same 
applies,  affects,  or  tends  to  affect  laundries  or  the  laundry 
business." 

[1]  No  service  of  value  could,  we  think,  be  rendered 
by  a  discussion  of  the  various  ordinances  set  out  in  the 
pleadings  and  findings  of  the  court,  nor  even  by  setting 
forth  here  in  extenso  the  particular  ordinances  under  con- 
sideration, as  we  are  of  the  opinion  that  the  question  here 
presented  has  been  so  thoroughly  settled  in  this  state  that 
we  shall  not  burden  the  record  nor  impose  upon  the  pro- 
fession the  hardship  of  reading  any  discussion  by  us  of  this 
case.  There  is  such  a  wealth  of  decisions  from  all  over  the 
United  States,  many  of  them  discussed  at  great  length, 
presenting  exhaustive,  thorough,  and  able  arguments,  and 
covering,  we  think,  the  identical  question  here  presented, 
that  we  content  ourselves  by  simply  citing  a  few  of  them. 
The  constitutionality  of  ordinances  such  as,  or  similar  to, 
those  here  involved,  has,  we  think,  been  upheld  by  the 
courts  in  the  following  cases:  Ex  parte  Hadacheck,  165  Cal. 
416,  [L.  R.  A.  1916B,  1248,  132  Pac.  584] ;  In  the  Matter  of 
Montgomery,  163  Cal.  457,  [Ann.  Cas.  1914A,  130,  125  Pac. 
1070] ;  Ex  parte  Quong  Wo,  161  Cal.  220,  [118  Pac.  714] ; 
San  Luis  Obispo  County  v.  Oreenburg,  120  Cal.  300,  [52 
Pac.  797] ;  Ex  parte  Haskell,  112  Cal.  412,  [32  L.  B.  A. 
527,  44  Pac.  725] ;  Ex  parte  Lacey,  108  Cal.  326,  [49  Am. 
St.  Rep.  93,  38  L.  R.  A.  640,  41  Pac.  411];  San  Luis 
Obispo  V.  Pettit,  87  Cal.  499,  [25  Pac.  694];  Ex  parte 
Chrisiemen,  85  Cal  208,  [24  Pac.  747] ;  Ex*  pan'te  Moynier, 
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65  Cal.  33,  [2  Pac.  728] ;  LaureUe  v.  BusJi,  17  Cal.  App. 
409,  [119  Pac.  953] ;  Goyiino  v.  McAleer,  4  Cal.  App.  655, 
[88  Pac.  991] ;  Hadacheck  v.  Sebastian,  239  U.  S.  394,  [Ann. 
Cas.  1917B,  927,  60  L.  Ed.  348,  36  Sup.  Ct.  Rep.  143] ; 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  [28  L.  Ed.  1145,  5 
Sup.  Ct.  Rep.  730];  Barbier  v.  Connolly,  113  U.  S.  27, 
[28  L.  Ed.  923,  5  Sup.  Ct.  Rep.  357,  see,  also,  Rose's  U.  S. 
Notes]. 

In  view,  therefore,  of  this  fact,  we  are  unable  to  agree 
with  the  learned  trial  judge  in  his  conclusions,  and  hence, 
we  hold  the  said  ordinances  valid  and  constitutional;  [2] 
that  the  appellant,  accordingly,  very  properly  refused  to 
issue  a  license  to  respondents,  and  that,  from  the  record 
before  us,  he  has  shown  good  cause  why  a  writ  of  mandate 
should  not  issue.  No  other  point  presented  need  be  con- 
sidered. 

The  judgments  are  reversed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 
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1919.] 

W.    W.    DICKERSON,    Petitioner,    v.    THE    SUPERIOR 
COURT  OP  IMPERIAL  COUNTY  et  al.,  Respondents. 

[1]  Juries  and  Jukobs — Setting  Aside  Verdict — Erroneous  Conclu- 
sion AS  TO  Nature  of  Action — Remedy  of  Party  AaaRiEVED. — 
If,  upon  the  assumption  that  an  action  to  recover  possession  of  a 
tract  of  land  is  one  of  law,  the  court  submits  the  case  to  a  jurr 
and  thereafter,  upon  the  rendition  of  the  verdict,  concludes  the 
issues  are  of  an  equitable  character  and  repudiates  the  verdict, 
such  ruling  is  mere  error  committed  in  the  course  of  the  trial,  and  not 
in  excess  of  jurisdiction.  The  party  feeling  aggrieved  there! )y 
has  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary  course 
of  law  by  an  appeal  from  the  judgment  rendered. 

[2]  Id. — Financial  Ability  op  Dependant — Adequacy  of  Remedy. — 
The  fact  that  the  defendant,  the  party  feeling  aggrieved,  is  unable, 
by  reason  of  his  financial  condition,  to  comply  with  the  statute 
by  giving  an  umlertaking  entitling  him  to  retain  possession  of  the 
property  is  wholly  immaterial  and  does  not  affect  the  qucstiuu  as 
to  the  adequacy  of  the  remedy  afforded  by  an  appeal. 
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PETITION  for  a  Writ  of  Prohibition  to  review  the  ac- 
tion of  the  Superior  Court  of  Imperial  County  and  Frank- 
lin J.  Cole,  Judge  thereof,  in  repudiating  the  verdict  of  a 
jury.    Proceeding  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  D.  Noel  for  Petitioner. 

Frank  Thunen  for  Respondents. 

SHAW,  J. — Prohibition.  The  question  involved  ifl 
whether  the  alternative  writ  heretofore  issued  should  he 
made  peremptory  or  the  proceeding  therefor  be  dismissed. 

The  petition  for  the  writ  is  founded  upon  facts  as  fol- 
lows: The  Southern  Pacific  Land  Company  instituted  an 
action  against  petitioner  in  the  superior  court  of  Imperial 
County  to  recover  possession  of  a  tract  of  land  occupied 
by  petitioner,  together  with  damages  for  the  retention 
thereof,  and  to  quiet  its  title  thereto.  The  rights  of  the 
plaintiff,  as  asserted  in  the  complaint,  were  put  in  issue 
by  an  answer  filed  by  petitioner,  and  the  case  was  sub- 
mitted to  a  jury  called  for  the  trial  thereof.  The  jury 
brought  in  a  verdict  for  defendant.  Thereupon  plaintiff, 
waiving  all  claim  to  damages  for  defendant's  withholding 
possession  of  the  property,  immediately  moved  the  court  to 
set  aside  the  verdict  and,  as  to  title  to  the  property  and 
right  of  possession  thereof,  render  judgment  in  favor  of 
plaintiff.  This  motion  was  granted,  followed  by  findings 
made  by  the  court  upon  which  judgment  was  entered,  from 
which  defendant  appealed.  To  this  petition  the  respondents 
have  interposed  a  general  demurrer. 

The  court  had  jurisdiction  of  both  the  subject  of  the 
action  and  the  parties  thereto;  and  petitioner,  while  claim- 
ing that  he  was  rightfully  entitled  to  a  trial  by  jury,  con- 
cedes that  if  the  court  in  the  first  instance  had  denied 
him  such  right,  the  ruling  would  have  been  mere  error  to  be 
corrected  on  appeal.  (Potvchon  v.  Lockwood,  82  Cal.  613, 
[23  Pac.  143].)  He  insists,  however,  that  the  action  of  the 
court  in  scttinjr  nside  the  verdict  rendered,  presents  a  dif- 
ferent case,  and  one  wherein  the  onurt's  action  was  in 
excess  of  its  ^luibdiction;  that  it  cuuld  only  act  in  thu  mat- 
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ter  upon  motion  made  for  a  new  trial.  We  are  unable  to 
perceive  the  distinction  suggested.  In  each  case  the  ruling 
would  constitute  error  in  the  course  of  the  trial.  [1]  If, 
upon  the  assumption  that  an  action  is  one  of  law,  the  court 
submits  the  case  to  a  jury  and  thereafter,  upon  the  rendi- 
tion of  a  verdict,  concludes  the  issues  are  of  an  equitable 
character  and  repudiates  the  verdict,  such  ruling,  like  the 
denial  of  a  jury  trial  to  one  entitled  thereto,  is  mere  error 
committed  in  the  course  of  the  trial,  and  not  in  excess  of 
jurisdiction.  As  said  in  Clark  v.  Superior  Court,  55  Cal. 
199:  **If,  after  acquiring  jurisdiction  of  the  parties  and 
subject  matter  of  an  action,  a  superior  court  should  order 
judgment  in  favor  of  one  of  the  parties  without  a  trial, 
that  judgment  would  neither  be  without  nor  in  excess  of 
the  jurisdiction  of  such  tribunal,  although  it  might  be 
erroneous." 

Moreover,  conceding  petitioner's  claim  that  the  court 
acted  without  jurisdiction,  we  are  clearly  of  the  opinion  that 
he  had  a  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law  by  an  appeal  from  the  judgment 
rendered,  which  is  a  sufficient  answer  to  the  application 
made.  By  the  taking  of  an  appeal  and  the  giving  of  a 
sufficient  undertaking,  not  only  would  he  be  accorded  re- 
dress for  any  errors  committed  by  the  court  in  the  trial 
of  the  case  which  resulted  in  the  adverse  judgment,  but 
likewise  protected  in  his  right  to  the  possession  of  the  prop- 
erty pending  the  final  determination  of  the  case. 

[2]  That  petitioner  is  unable,  by  reason  of  his  financial 
condition,  to  comply  with  the  statute  by  giving  an  under- 
taking entitling  him  to  retain  possession  of  the  property,  if 
true,  is  wholly  immaterial,  and  does  not  affect  the  question 
as  to  adequacy  of  the  remedy  afforded  by  an  appeaL 

The  proceeding  is  dismissed, 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Ciy.  No.   2646.    Second  Appellate  District,   Division  One. — June   10. 

1919.] 

B.  S.  K  BENNETT,  Executor,  etc..  Appellant,  v.  NELSON 

D.  BENNETT  et  al.,  Respondents. 

[1]  JuBics  AND  JuBORS — ^FUNCTION  IS  ACTIONS  IN  Bquitt. — In  an  ac- 
tion in  equity  a  jniy  acts  only  in  an  advisory  capacity  and  its 
verdict  may  be  disregarded  by  tbe  court. 

[2]  Id. — Action  to  Sbt  Asidk  Deeds — Right  to  Jubt  Trial. — An  ac- 
tion to  set  aside  deeds  on  the  grounds  of  mental  incapacity  of  the 
grantor,  undue  influence  of  the  grantee,  want  of  consideration,  and 
lack  of  delivery,  wherein  the  pleadings  are  silent  on  the  subject 
of  the  possession  of  the  property,  being  one  solely  of  equitable 
cognizance,  the  plaintiff  is  not  entitled  to  a  trial  by  jury. 

[3]  Id. — Effect  of  Ysrdict. — In  such  a  case,  the  verdict  of  the  jury, 
when  allowed,  is  subject  to  the  rule  that  in  equity  cases  such 
verdict  is  not  binding  unless  approved  by  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  B.  HoUey  and  Barr  &  Holley  for  Appellant. 

Fredericks  &  Hanna   for  Respondents. 

CONRET,  P.  J. — The  plaintiff  appeals  from  a  judgment  in 
favor  of  the  defendants. 

The  complaint  refers  to  three  deeds  made  by  plaintiff's 
testator,  one  made  on  March  18,  1913,  purporting  to  convey 
a  described  lot  to  defendant  Nelson  D.  Bennett;  one  made 
on  June  21,  1913,  purporting  to  convey  another  described 
lot  to  defendant  Edward  D,  Bennett,  and  one  made  on 
August  12,  1913,  purporting  to  convey  a  third  described  lot 
to  defendant  Nelson  D.  Bennett.  It  is  alleged  that  each  of 
said  deeds  was  executed  while  plaintiff's  testator,  Mary  K. 
Bennett,  was  insane,  feeble,  and  mentally  incompetent  to 
attend  to  her  business  affairs,  and  that  at  the  stated  times 
and  while  the  said  Mary  K.  Bennett  was  so  insane,  etc., 
the  defendants  unduly  influenced  her  to  make  said  deeds; 
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that  the  deeds  were  executed  without  any  consideration 
therefor.  It  is  further  alleged  that  the  deeds  were  never 
delivered,  but  were  handed  to  the  defendant  Edward  D. 
Bennett  by  the  said  Mary  K.  Bennett,  with  instructions  to 
take  said  papers  and  take  care  of  them  for  her  for  fear 
something  might  happen  to  her;  that  thereafter,  without 
said  deeds  ever  having  been  delivered,  they  were  placed  on 
record  by  the  defendants  for  the  purpose  of  cheating  the 
said  ^faiy  K.  Bennett  and  her  estate  out  of  said  property. 
It  is  further  alleged  that  said  Mary  K.  Bennett  never  in- 
tended to  part  with  the  title  or  any  part  thereof  during  her 
lifetime,  but  intended  said  deeds  to  operate  as  wills  or 
transfers  of  the  property  after  her  death;  that  "she  was 
insane,  f:^eble  in  mind,  and  mentally  incompetent  and  did 
not  know  the  difference  between  a  deed  and  a  will,  and  sup- 
posed when  she  signed  said  deeds  that  she  was  making  a 
disposition  of  her  property  in  the  same  way  that  she  would 
by  a  will  properly  executed." 

Based  upon  these  allegations  and  the  alleged  facts  that 
on  the  eighteenth  day  of  March,  1913,  the  said  Mary  K. 
Bennett  was  the  owner  and  in  possession  of  said  lots,  and 
that  she  died  on  the  sixteenth  day  of  October,  1913,  and 
that  the  plaintiff  is  the  duly  qualified  executor  of  her  last 
will  and  testament,  the  plaintiff  ''therefore  alleges  that  the 
said  real  estate  hereinbefore  belonged  to  the  said  Mary  K. 
Bennett  at  the  time  of  her  death,  and  she  was  the  owner 
and  holder  thereof  in  fee  simple,  and  the  same  is  now  a 
part  of  the  estate  of  the  said  Mary  K.  Bennett  and  now 
belongs  to  this  plaintiff  as  executor  of  the  estate."  The 
prayer  is  that  said  deeds  each  be  declared  to  be  null  and 
void  and  be  delivered  up  and  canceled;  that  it  be  adjudged 
that  plaintiff  as  executor  is  the  owner  of  said  land  and  that 
the  defendants  have  not  any  right,  title,  or  interest  therein, 
and  that  defendants  be  forever  debarred  from  asserting  any 
right,    title,    or   interest   therein. 

We  have  thus  carefully  set  forth  the  issues,  and  the  only 
issues,  proffered  by  the  complaint,  because  the  appeal  rests 
solely  upon  the  ground  that  appellant  has  been  deprived  of 
the  right  to  a  trial  by  jury,  a  right  which  he  cannot  main- 
tain unless  the  action  is,  in  respect  to  some  issue  therein,  an 
action  at  law.  The  case  was  tried  before  a  jury,  which 
rendered    a    general    verdict   for   the    plaintiff.     The    court 
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also  submitted  to  the  jury  six  special  interrogatories,  of 
which  the  jury  answered  only  three.  Thereafter  the  judge 
who  presided  at  the  trial  set  aside  the  verdict  and  made 
findings  of  fact  and  conclusions  of  law,  pursuant  to  which 
he  caused  judgment  to  be  entered  in  favor  of  the  defendants. 

[1]  Appellant  concedes  that  in  a  case  in  equity  a  jury 
acts  only  in  an  advisory  capacity  and  its  verdict  may  be 
disregarded  by  the  court.  He  contends,  however,  that  the 
ease  is  one  **of  mixed  law  and  equity,  the  proposition  of 
delivery  of  deeds  being  purely  a  law  proposition,  and  one 
in  which  the  jury  has  the  power  to  render  a  verdict";  that, 
therefore,  if  the  court  was  not  satisfied  with  the  verdict,  its 
utmost  power  was  the  power  to  grant  a  new  trial,  wherein 
the  plaintiff  might  again  claim  the  richt  of  trial  by  jury. 

[2]  If  this  had  been  an  action  in  ejectment,  an  action 
wherein  the  right  to  possession  of  real  property  was  the  real 
issue  involved,  and  the  delivery  or  nondelivery  of  the  deeds 
had  been  in  dispute,  we  would  have  an  action  at  law  and 
issues  at  law  upon  which  the  parties  would  be  entitled  as  of 
right  to  a  jury  trial.  But  the  cause  of  action  stated  in  the 
complaint  here  is  entirely  of  an  equitable  nature.  This  is 
so  whether  the  action  be  regarded  as  one  brought  to  set  aside 
deeds  obtained  by  fraudulent  means,  or  be  considered  as  an 
ordinary  action  to  quiet  title.  The  allegations  concerning 
delivery  of  the  deeds  are  no  part  of  any  cause  of  action 
pleaded  by  the  plaintiff,  except  as  those  allegations  are 
incidental  to  the  application  made  for  equitable  relief.  The 
complaint  does  not  show  that  the  decedent  at  the  time  of 
her  death  was  in  possession,  or  that  plaintiff  ever  was  in 
possession,  or  that  defendants  are  in  possession  of  the  prop- 
erty or  any  part  thereof,  and  does  not  demand  possession. 
It  does  not  state  a  cause  of  action  in  ejectment.  The  an- 
swer raises  issues  upon  the  allegations  of  the  complaint  con- 
cerning the  deeds  made  to  defendants,  and  denies  the 
plaintiff's  claim  of  ownership.  It  is  silent  on  the  subject 
of  possession.  The  defendants  were  content  to  rest  on  their 
denials  and  to  demand  that  the  plaintiff  take  nothing.  If 
the  judge  had  approved  the  verdict  of  the  jury,  the  court's 
judgment  would  have  been,  and  could  have  been,  nothing 
other  than  a  decree  in  equity.  The  cause  of  action  relied 
upon  being  solely  of  equitable  cognizance,  the  plaintiff  was 
not  entitled  to  a  trial  by  jury.     {Davis  v.  Judson,  159  CaL 


540      Mill  Valleht  v.  National  Surety  Co.     [41  Cal.  App. 

121,  [113  Pac.  147].)  [3]  In  such  a  case  the  verdict  of 
the  jury,  when  allowed,  was  subject  to  the  rule  that  in 
equity  cases  such  verdict  is  not  binding  unless  approved  by 
the  court.  (Sweetser  v.  Dobbins,  65  Cal.  529,  [4  Pac.  540] ; 
Bockhai  V.  Parker,  22  Cal.  App.  371,  [134  Pac.  720].) 
The  judgment  is  affirmed. 

ShaWy  J.f  and  James,  J.,  concurred. 


[CW.  No.  2841.    Fint  Appellate  Distriet,  Dinflion  On6.--Ju]ie  11,  1910.] 

TOWN   OP   MILL   VALLEY,   Appellant,   v.   NATIONAL 

SURETY  COMPANY,  Respondent. 

[1]    PUNCIPAL    AND    SUBETY — CONDITIONAL    FbaNCHISK    TO    OONSTBUCT 

Stbext  Railroad — ^Bbeach — ^Liabilitt  of  6nBETT. — Where  by  the 
terms  of  an  ordinance  granting  a  franchise  to  construct  a  street 
railroad  in  a  given  municipal  corporation  it  was  to  be  operative 
onlj  in  the  event  that  the  Bailroad  Commission  within  four 
months  thereafter  issued  its  certificate  of  approval,  the  obtaining 
of  such  certificate  of  approval  was  a  condition  precedent  to  the 
granting  of  the  franchise,  and  where  such  condition  was  not  per- 
formed, such  franchise  never  vested  in  the  railroad  companj,  and, 
therefore,  there  could  be  no  breach  or  failure  to  perform  the  condi- 
tions of  such  franchise  bj  the  railroad  company  which  would  render 
its  surety  liable. 

[2]  Id. — Invalid  Contract — pEBroRMANCx  Bond  not  Enforckablb. — 
Where  a  bond  is  given  for  the  performance  of  a  contract,  and  the 
latter  is  not  binding  upon  the  parties  for  any  reason,  there  is  no 
consideration  for  the  bond,  and  no  action,  therefore,  can  be  main- 
tained, on  it. 

[3]  Id. — FoRFEiTUBB  Pbovision  Selt-bzecutino. — A  provision  in  an 
ordinance  granting  a  franchise  to  construct  a  street  railroad  that 
if  a  certificate  of  approval  of  the  Bailroad  Commission  is  not  ob- 
tained within  four  months  from  the  granting  of  the  franchise,  it 
shall  be  forfeited,  is  self -executing  and  does  not  require  a  judgment 
of  the  state  to  accomplish  that  purpose. 

[4]  Id. — ^Perform ANCB  of  Work  in  Anticipation  of  Certificatb. — ^The 
fact  that  the  railroad  company,  in  anticipation  of  being  granted 
a  certificate  of  approval,  did  some  minor  construction  work  would 
not  render  its  surety  answerable  on  its  bond  given  to  secure  the 
performance  of  the  terms  and  conditions  of  the  franchise  which 
was  forfeited  because  of  failure  to  secure  such  eertiilcate. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.  W.  M.  Conley,  Judge  Presiding.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  courL 

H.  C.  Symonds  for  Appellant. 

Goodfellow,  Eells,  Moore  &  Orrick  for  Respondent 

KERRIGAN,  J. — This  is  an  action  to  recover  upon  a 
bond  given  by  respondent,  as  surety,  to  secure  the  perform- 
ance by  the  Marin  County  Electric  Railways  of  the  terms 
and  conditions  of  a  certain  franchise  granted  to  it  by  the 
town  of  Mill  Valley.  In  the  lower  court  judgment  went  in 
favor  of  defendant,  and  this  is  an  appeal  from  such  judg- 
ment. 

The  main  point  relied  on  for  a  reversal  is  that  the  evi- 
dence is  insufficient  to  support  the  findings. 

[1]  The  facts  of  the  case  are  brief  and  may  be  stated 
as  follows: 

The  Marin  County  Electric  Railways,  a  corporation,  was 
granted  by  ordinance  a  franchise  to  construct  a  street  rail- 
road in  Mill  Valley  upon  certain  conditions,  and  the  de- 
fendant became  surety  for  such  company  for  the  faithful 
performance  of  this  obligation.  By  the  terms  of  the  ordi- 
nance granting  the  franchise  it  was  to  be  operative  only  in 
the  event  that  the  Railroad  Commission  within  four  months 
thereafter  issued  its  certificate  of  approval.  To  meet  this 
condition  the  railroad  presented  its  application  to  the  Rail- 
road Commission,  praying  for  a  certificate  of  public  con- 
venience and  necessity,  but  at  no  time  either  within  the 
four  months  limited  in  the  ordinance  or  thereafter  was 
such  a  certificate  granted  by  that  board  for  all  or  any  por- 
tion of  the  road  provided  for  in  the  franchise,  the  board 
simply  signifying,  over  a  year  thereafter,  its  willingness  to 
grant  its  certificate  on  terms  and  conditions  more  onerous 
and  different  from  those  contained  in  the  ordinance  grant- 
ing the  franchise.  The  franchise,  therefore,  never  became 
effective,  and  the  road  was  never  constructed.  It  was  de- 
fendant's position  below,  and  is  here,  that  the  obtaining  of 
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the  certificate  from  the  Railroad  Commission  was  a  condi- 
tion precedent  to  the  granting  of  the  franchise,  and  that 
as  this  was  not  performed  such  franchise  never  vested  in 
the  railroad,  and  there  could,  therefore,  be  no  breach  or 
failure  to  perform  that  would  render  the  defendant  liable, 
for  the  reason  that  the  consideration  had  failed. 

We  see  no  escape  from  this  contention.  [2]  Where  a 
bond  is  given  for  the  performance  of  a  contract,  and  the 
latter  is  not  binding  upon  the  parties  for  any  reason,  there 
is  no  consideration  for  the  bond,  and  no  action,  therefore, 
can  be  maintained  on  it.  (9  Corpus  Juris,  p.  20.)  [3] 
Aside  from  this  rule,  by  the  express  language  of  the 
ordinance  it  was  provided  that  if  a  certificate  of  approval 
from  the  Railroad  Commission  was  not  obtained  within  four 
months  from  the  granting  of  the  franchise  it  should  be  for- 
feited, and  that  the  bond  provided  for  should  be  null  and 
void.  Counsel  for  appellant  seeks  to  avoid  the  effect  of  thi^ 
provision  by  claiming  that  the  words  ** shall  be  forfeited," 
as  used  in  the  ordinance  granting  the  franchise,  did  not 
ipso  facto  work  a  forfeiture,  but  that  it  required  a  judg- 
ment of  the  state  to  accomplish  that  purpose.  There  is  no 
merit  in  the  contention.  The  provision  is  self-executing. 
(Kaiser  Land  Co.  v.  Curry,  155  Cal.  638,  [103  Pac.  341].) 

[4]  Nor  is  there  any  merit  in  the  claim  that  the  fran- 
chise was  breached  by  reason  of  the  fact  that  the  railroad 
commenced  work  before  the  necessary  permit  had  been  ob- 
tained from  the  Railroad  Commission,  and  for  that  reason 
defendant  is  answerable  on  its  bond.  It  is  true  that  the 
railroad,  in  anticipation  of  being  granted  its  certificate,  did 
some  minor  construction  work,  but  we  fail  to  see  how  that 
circumstance  can  in  any  manner  affect  the  question  here 
presented.  Defendant's  obligation  was  conditional  upon  the 
issuance  of  the  necessary  certificate  to  make  the  franchise 
effectual.  The  rights  and  privileges  sought  by  the  railroad 
which  formed  the  consideration  of  the  obligations  under- 
taken by  it  were  never  granted,  and  there  could,  therefore, 
be  no  viohition  on  its  part  of  the  claimed  obligation  to  com- 
plete the  road,  and  this  being  so,  no  liability  could  accrue 
on  a  bond  given  by  the  railroad  for  the  faithful  perform- 
ance of  its  contract.  Under  such  circumstances,  as  the  trial 
court  found,  the  consideration  for  the  bond  had  failed. 


June,  1919.]     Habtpord  Co.  v.  Industrial  Ago.  Com.        543 

Considering  the  conclusion  we  have  reached  it  becomes 
unnecessary  to  discuss  the  question  raised  by  respondent 
that  it  was  released  from  its  contract  by  reason  of  the  fact 
that  plaintiff  and  the  railroad  altered  the  terms  of  the 
franchise  by  granting  to  each  other  certain  mutual  con* 
cessions. 

For  the  reasons  given  the  judgment  is  af&rmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  7,  1919. 

All  the  Justices  concurred. 


[Civ.  No.  2948.    First  Appellate  District,  DiTision  Oiie.-~Jane  12,  1919.] 

HARTPOED  ACCIDENT  AND  INDEMNITY  COMPANY 
(a  Corporation),  Petitioner,  v.  THE  INDUSTRIAL 
ACCIDENT  COMlVaSSION  et  al.,  Respondents. 

£1]  Workmen's  Compensation  Act — Compensation  of  Waiter — In- 
clusion OF  Tips. — ^Under  the  Workmen's  Compensation  Act,  as 
amended  in  1915,  the  Industrial  Accident  Commission,  in  comput- 
ing the  allowance  to  an  injured  employee,  maj  take  into  considera- 
tion the  amount  received  by  such  employee  in  tips. 

PROCEEDING  on  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.     Award  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hadsell,  Swoct  &  Ingails  for  Petitioner. 

A.  E.  Graupner    for  Respondents. 

RICHARDS,  J. — This  is  an  application  for  a  writ  of  re- 
view. The  petitioner  was  the  insurer  of  one  A.  J.  Wagner 
at  the  time  of  the  injury  for  which  compensation  was 
sought    by    one    II.    F.    Weideniauu,    an    employee    of    said 
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Wagner.  Weidemann  was  a  waiter  employed  in  a  hotel 
owned  and  operated  by  his  employer  in  Stockton,  Call- 
fornia,  on  August  15,  1916,  the  date  of  his  injuries.  Ac- 
cording to  the  findings  of  the  Industrial  Accident  Commis- 
sion he  was  at  that  time  earning  $45  per  month  in  regular 
wages  and  his  board,  amounting  to  $30  per  month.  In  ad- 
dition to  the  foregoing  earnings  he  received  tips  averaging 
$1.25  per  day.  The  commission  based  its  award  not  only 
upon  the  aforesaid  regular  wages  and  board  of  the  ap- 
plicant for  compensation,  but  also  upon  the  amount  so 
being  received  by  him  in  tips  at  the  time  of  his  injury.  It 
is  this  portion  of  the  award  to  which  the  petitioner  herein 
objects  in  this  proceeding,  basing  its  objection  upon  the  fol- 
lowing two  grounds:  First,  that  the  undisputed  evidence 
showed  that  the  applicant  for  compensation  was  paid  the 
sum  of  $5  per  month  more  than  other  waiters,  which  wag 
to  be  in  lieu  of  tips  and  which  was  included  in  his  regular 
waives  of  $45  per  month,  for  which  allowance  in  his  award 
was  fully  made;  second,  that  under  the  Workmen's  Com- 
pensation Act  of  California  (Stats.  1913,  p.  279),  tips  are 
not  the  proper  subject  of  an  allowance  in  the  case  of  in- 
jui'ed    employees. 

/'S  to  the  first  of  the  foregoing  contentions,  we  do  not 
find  it  is  borne  out  by  tht  evidence  in  the  case.  The 
applicant  for  compensation  A-as  one  of  the  waiters  in  the 
cNtablishment  of  his  employer,  but  in  addition  to  his  regular 
duties  as  such  he  was  required  during  a  portion  of  his  time 
to  absent  himself  from  the  regular  dining-room  in  order  to 
wait  upon  the  oflficcrs  and  certain  other  employees  of  the 
hotel  in  their  private  dining-room,  and  for  this  special 
service  he  received  an  extra  $5  per  month.  It  does  not 
appear  that  this  increase  in  wa^es  was  expressly  to  be  in 
lieu  of  all  the  tips  he  would  receive  in  the  course  of  his 
regular  duties.  The  findings  of  the  commission,  on  the 
contrary,  would  seem  to  show  that  during  such  regular 
service  he  actually  did  receive  a  sum  averaging  $1.25  per 
day  from  that  source,  upon  the  basis  of  which  the  extra 
allowance  was  made  which  is  objected  to  in  this  proceeding. 
The  first  point  urged  by  the  petitioner  is,  therefore,  without 
merit. 

[1]  As  to  the  petitioner's  second  objection,  viz.,  that 
tips  are   not  to  be  made  the  basis  of  an   allowance  to  aa 
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injured  employee  under  our  California  statute,  we  are  also 
unable  to  give  our  assent  to  the  petitioner's  contention. 
It  is  insisted  first  that  under  the  terms  of  the  Workmen's 
Compensation  Act  the  remuneration  received  by  the  em- 
ployee and  which  forms  the  basis  of  the  award  must  come 
directly  from  the  employer;  second,  that  tips,  not  being 
included  in  the  employer's  pay-roll,  could  not  be  considered 
in  calculating  an  award;  third,  that  the  insurer's  policy 
does  not  cover  remuneration  other  than  that  which  passes 
from  employer  to  employee.  The  answer  to  these  several 
contentions  ia  contained  in  section  17b  of  the  Workmen's 
Compensation  Act  as  amended  in  1915,  (Stats.  1915, 
p.  1087),  which  reads  as  follows:  "In  determining  such 
average  weekly  earnings,  there  shall  be  included  the  market 
value  of  board,  lodging,  fuel  and  other  advantages  re- 
ceived by  the  injured  employee,  as  part  of  his  remuneration, 
and  which  can  be  estimated  in  money,  but  such  average 
weekly  earnings  shall  not  include  any  sum  which  the  em- 
ployer paid  to  the  injured  employee  to  cover  any  special 
expenses  entailed  on  him  by  the  nature  of  his  employment." 
We  are  satisfied  that  the  phrase  ''other  advantages  re- 
ceived by  the  injured  employee  as  part  of  his  remuneration 
and  which  can  be  estimated  in  money"  is  broad  enough 
to  permit  the  inclusion  of  tips  in  the  ''average  weekly  earn- 
ings" of  such  employee  upon  which  the  amount  of  his 
award  is  to  be  calculated.  There  is  nothing  in  the  act 
which  can  be  construed  as  restricting  the  earnings  of  the 
employee  either  to  those  which  the  employer  directly  pays 
to  him  in  the  form  of  wages  or  to  those  which  are  embraced 
within  the  employer's  pay-roll.  The  Workmen's  Compensa- 
tion Acts  of  this  country  are,  generally  speaking,  based 
upon  the  English  Workman's  Compensation  Act,  and  the 
rulings  of  the  commission  and  courts  of  England  are  per- 
suasive where  the  language  of  the  statutes  is  not  materially 
dissimilar.  The  question  as  to  whether  tips  were  to  be 
considered  in  estimating  the  compensation  of  injured  em- 
ployees has  been  uniformly  decided  in  favor  of  their  in- 
clusion under  the  English  statute.  (Penn  v.  Speirs  etc.  [1908], 
1  K.  B.  766,  4  B.  W.  C.  C.  401 ;  Skailes  v.  Blue  Anchor  Line 
[1911],  1  K.  B.  360,  4  B.  W.  C.  C.  16;  Knott  v.  Tingle  etc. 
Co.,  4  B.   W.   C.  C.  53;  In  re  Great  Northern  By.  Co.,  7 
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W.  C.  C.  177;  Helps  v.  Great  Western  By.,  W.  C,  &  Ins. 
Eep.  199.) 

The  statutes  of  Massachusetts  and  New  York,  whose  stat- 
utes are  even  less  broad  in  their  definition  as  to  what 
earnings  of  the  employee  are  to  be  made  the  basis  of  his 
award,  have  each  followed  the  English  rule  as  declared  in 
the  foregoing  cases  and  proceedings.  (HatcKman  v.  New 
England  Casualty  Co,,  2  Mass.  I.  A.  B.  419;  Sloate  v. 
Rochester  Taxi  Co.,  221  N.  Y.  491,  [116  N.  E.  1076].) 

In  the  latter  case  the  court  quite  aptly  says:  **The  em- 
ployee could  not  have  received  the  tips  if  the  employer 
had  not  put  him  in  the  way  of  getting  them,  and  we  may 
conclude  that  the  tips  were  an  advantage  received  from  the 
employer  similar  in  effect  to  board,  lodging,  or  rent  fur- 
nished in  addition  to  the  wages  paid.  .  .  .  The  usual  tips 
have  come  to  be  considered  as  a  part  of  the  cost  of  enter- 
taiiunent  at  a  hotel,  upon  a  sleeper  or  public  conveyance, 
and  it  is  realized  both  by  the  person  paying  and  receiving 
thorn  that  it  \?.  a  part  payment  of  the  wages  which  the 
emi)loyer  compels  the  persons  served  to  pay.  In  effect, 
therefore,  the  employer  auJ  not  the  employee  alone  is 
benefited  by  the  patrons  of  the  company.  .  .  .  The  court 
should  treat  these  tips  in  the  same  manner  as  the  employer 
and  employee  treat  them,  as  a  part  of  the  compensation  to 
be  received  by  the  employee  for  the  services  rendered  the 
employer — a  part  of  the  wages,  a  part  of  the  average  annual 
earnings  of  the  employee." 

We  are  satisfied  with  the  reasoning  and  conclusion  of  the 
foregoing  authorities  and  with  the  action  of  the  respondent 
herein  which  was  ba^cd  thereon.  We  are  also  satisfied  that 
the  policy  of  the  petitioner  herein  covers  the  entire  liability 
imposed  upon  the  employer  by  the  terms  of  the  California 
statute. 

The  award  of  the  commission  is  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[Civ.   No.    2791.     First    AppellAto    District,    Division    Two.-nJnne    12, 

1919.] 

A.  J.   WEIGHERS,  Appellant,  v.   ELMO   DEHAIL,   Ad- 

ministrator,   etc.,   Respondent. 

[1]  Leases — ^Breach — ^Measube  of  Damages — ^Proof. — In  an  action  to 
recover  damages  for  breach  of  an  express  covenant  of  a  lease  and 
of  claimed  implied  covenants,  the  plaintiff  may  recover  nominal 
damages  only  where  he  fails  to  prove  the  amount  of  damage 
suffered. 

[2]    Id. — INSUPFICIENCY    OF    PROOF — ^IJNNECESSAB  T     FINDINGS. — ^In     thls 

action,  in  view  of  the  entire  lack  of  evideji*^  of  the  amount  of 
damages  resulting  naturally  and  proximately  from  the  claimed 
breaches  of  the  lease,  the  conclusion  of  the  court  that  the  plain- 
tiff was  entitled  to  damages  in  the  sum  of  one  dollar,  based  on 
findings  in  favor  of  the  plaintiff,  rendered  unnecessary  an  express 
finding  on  the  adequacy  of  the  heating  plant  on  the  leased  premises. 

[3]  Id. — Failure  to  Find  on  Material  Isstte — Appeal — ^Reversal. — 
Even  though  the  trial  court  fails  to  find  upon  a  material  issue, 
unless  a  finding  in  favor  of  the  appellant  upon  that  issue  would 
work  a  reversal,  the  judgment  will  be  sustained  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tbe 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy, 
Judge.     AiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  H.  Barendt  and  William  Klein  for  Appellant. 

In  gall  W.  Bull,  Heni-y  T.  Gage  and  W.  I.  Foley  for  Re- 
spondent. 

BRITTAIN,  J.— The  plaintiff  appeals  from  a  judgment 
in  his  favor  for  damages  in  the  sum  of  one  dollar  in  a  suit 
in  which  trial  by  jury  was  waived,  upon  a  cause  of  action 
of  the  lessee  of  a  portion  of  a  building  in  San  Francisco, 
for  hotel  purposes,  for  breach  of  an  express  covenant  of  the 
lease  and  of  claimed  implied  covenants.  The  record  is 
voluminous,  and  since  the  judgment  must  be  sustained,  no 
purpose  will  be  served  by  an  extended  recital  of  facts. 
It  is  enough  to  say  that  since  the  lease  was  for  hotel  pur- 
poses, the  appellant  claims  there  was  an  implied  covenant 
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that  the  heating  and  hot-water  plants  should  be  adequate 
for  the  use  to  which  the  building  was  to  be  devoted.  It  is 
claimed  the  evidence  shows  that  neither  the  heating  lior  hot- 
water  plant  was  adequate,  and  because  there  was  no  direct 
and  express  finding  upon  the  issue  of  adequacy  that  the 
judgment  must  be  reversed. 

On  behalf  of  the  respondent  it  is  contended  the  rule  of 
implied  covenants  does  not  go  to  the  extent  claimed  by 
the  appellant,  and  that  the  evidence  upon  the  question  of 
adequacy  was  conflicting;  further,  that  a  finding  to  the 
effect  that  the  heating  plant  was  installed  and  ready  for 
use  when  the  lessee  entered  into  possession  sufficiently  met 
the  issue  of  adequacy. 

After  the  lease  was  executed,  the  landlord  leased  a  por- 
tion of  the  ground  floor  of  the  building  to  other  tenants 
who  installed  an  auto  truck  repair-shop.  There  was  evi- 
dence to  the  effect  that  the  operation  of  the  repair-shop,  by 
reason  of  vibration  and  noise  as  well  as  by  the  filtration 
of  smoke  and  noisome  gases  into  the  hotel,  constituted  such 
an  injury  to  the  leasehold  as  to  amount  to  a  constructive 
eviction  under  the  implied  covenant  for  quiet  possession. 
The  finding  of  the  court  and  the  conclusions  of  law  support 
the  position  of  the  appellant  in  regard  to  this  matter. 

There  was  an  express  covenant  in  the  lease,  the  sub- 
stance of  which  was  that  if  the  hot-water  tank  of  the  build- 
ing should  be  found  to  be  inadequate,  the  landlord  would 
install  a  second  hot-water  tank.  Plaintiff  demanded  the 
installation  of  such  a  tank.  At  the  time  of  trial  it  had  not 
been  installed.  The  court  found  that  the  defendant  had 
offered  to  install  the  tank  and  that  his  offer  had  not  been 
accepted.  On  behalf  of  the  appellant  it  is  argued  that 
under  the  covenant  when  demand  was  made  for  the  in- 
stallation of  the  tank,  the  duty  of  the  landlord  to  make  the 
installation  was  fixed  and  that  he  should  be  held  liable 
for  damages  by  reason  of  his  failure. 

The  questions  of  law  and  fact  presented  upon  the  mat- 
ters involved  in  the  foregoing  statement  are  argued  at 
length  in  the  briefs.  On  behalf  of  the  appellant  it  is  most 
strongly  urged  that  upon  his  proof  of  injury  he  was  en- 
titled to  substantial  damages  and  that  the  one  dollar 
awarded  him  was  wholly  inadequate.  There  was  evidence 
that   some  roomers  left  the  hotel,   that  others  insisted   ou 
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having  their  rooms  changed  from  a  point  over  the  auto 
truck  shop  to  other  parts  of  the  hotel,  and  that  one  pos- 
sible patron  of  the  hotel  refused  to  take  a  room  there 
because  of  the  conditions  of  which  complaint  was  made. 
There  was  also  evidence  that  by  reason  of  those  conditions, 
the  plaintiff  had  been  compelled  to  reduce  the  price  charged 
for  certain  of  the  rooms  in  the  hotel.  There  is  no  evidence 
concerning  the  price  placed  upon  any  rooms  by  the  lessee, 
nor  the  reduced  price,  nor  the  number  of  rooms  involved  in 
the  reduction  of  the  price.  [1]  There  is  no  evidence  that 
there  were  not  other  vacant  rooms  in  the  hotel,  nor  any- 
thing upon  which  to  base  even  inferentially  the  amount  of 
damage  suffered  by  the  plaintiff.  In  such  a  case  nominal 
damages  only  may  be  awarded.  The  suit  is  upon  the  con- 
tract and  not  in  tort.  *'The  amount  of  recovery  was  not 
to  be  left,  upon  general  principles,  to  the  'sound  discre- 
tion* or  'dispassionate  judgment*  of  the  jury.  It  is  an 
action  to  recover  the  actual  and  proximate  damages  caused 
to  plaintiff  by  failure  of  defendant  to  perform  his  contract. 
Where  there  is  a  legal  measure  of  damages,  the  jury  must 
determine  the  amount  as  a  fact;  otherwise  the  law  which  so 
measures  the  damages  would  be  of  no  avail."  (1  Suther- 
land on  Damages,  2.)  **It  is  often  said  to  be  a  paramount 
principle  that  the  person  injured  shall  receive  compensation 
commensurate  with  his  injury  and  no  more.  By  reason  of 
the  breach  of  his  contract,  if  he  did  break  it,  the  defendant 
here  became  liable  for  the  full  amount  of  damages  which 
resulted  'naturally'  (that  is,  in  usual  course  of  things),  and 
proximately  from  the  breach.  These  were  to  be  proved  with 
reasonable  certainty.  The  particulars  of  damage  were  so 
far  capable  of  ascertainment  and  upon  the  plaintiffs  was 
imposed  the  obligation  of  proving  them.  The  matter  should 
not  have  been  left  to  the  conjectures  of  jurymen."  {Parke 
V.   Frank,  75   Cal.   364-369,    [17   Pac.   427,  429].) 

The  rule  announced  in  Parke  v.  Frank  has  never  been 
questioned  in  this  state,  nor,  so  far  as  the  court  is  advised,  in 
any  other  state.  (13  Cyc.  214,  "Damaj?es,"  and  cases  cited 
in  the  note.)  In  the  appellant's  brief  the  only  evidence 
called  to  the  attention  of  the  court  on  this  subject  is  con- 
tained in  a  letter  addressed  to  the  landlord  by  the  attorney 
for  the  tenant,  in  which  upon  the  basis  of  the  number  of 
rooms  in  the  hotel  at  fixed  prices  per  room  less  an  arbitrary 
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deduction  of  ten  per  cent  for  vacancies,  it  was  computed 
the  net  income  of  the  hotel  should  have  been  $2,196  per 
month.  Following  this  computation  is  the  statement:  **This 
is  what  Mr.  Weichers  should  take  in  from  this  hotel  if  it 
were  in  proper  condition,  located  as  it  is  on  the  main 
artery  of  the  cit3^  As  you  know,  his  income  has  ranged 
from  one  thousand  dollars  to  one  thousand  two  hundred 
dollars  a  month.  The  largest  month  he  ever  had  was  one 
thousand  six  hundred  dollars.  In  other  words,  he  has  been 
running  behind  from  nine  hundred  to  a  thousand  dollars  a 
month.  Somewhere  in  these  figures  a  basis  of  adjustment 
must  be  reached.''  In  the  absence  of  any  evidence  upon  the 
subject,  it  cannot  be  assumed  that  but  for  the  conditions 
of  which  the  appellant  complains  there  would  have  been  no 
vacancies  other  than  the  arbitrarily  fixed  ten  per  cent. 
There  is  some  evidence  which  would  indicate  that  a  portion 
of  the  failure  of  the  lessee  to  receive  what  he  ought  to  have 
received  from  the  building  was  due  to  other  causes  than 
any  default  upon  the  part  of  the  landlord.  The  trier  of  the 
facts  would  not  have  been  justified  in  guessing  what  portion 
of  the  nine  hundred  to  one  thousand  dollars  a  month  the 
hotel  proprietor  was  losing  was  due  to  causes  of  which  he 
complained,  nor  without  any  basis  of  measure  to  render  a 
judgment  for  unproved  and  speculative  profits. 

[2]  In  view  of  the  entire  lack  of  evidence  of  the  amount 
of  damages  resulting  naturally  and  proximately  from  the 
claimed  breaches  of  the  lease,  the  conclusion  of  the  court 
that  the  plaintiff  was  entitled  to  damages  in  the  sum  of 
one  dollar,  based  on  findings  in  favor  of  the  plaintiff, 
rendered  unnecessary  an  express  finding  on  the  adequacy  of 
the  heating  plant.  [3]  Even  though  the  trial  court  fails 
to  find  upon  a  material  issue  unless  a  finding  in  favor  of 
the  appellant  upon  that  issue  would  work  a  reversal,  the 
judgment  will  be  sustained.  ''The  rule  is,  that  if  all  ma- 
terial issues  are  not  found  upon,  a  reversal  will  not  be 
ordered,  unless  the  findings  on  those  issues  in  favor  of  the 
appellant  would  entitle  him  to  judgment.  {Morrison  v. 
Stone,  103  Cal.  94,  [37  Pac.  142] ;  Oauld  v.  Adams,  108 
Cal.  365,  [41  Pac.  408].)"  (Blochman  v.  Spreckels,  135 
Cal.  664,  [57  L.  R.  A.  213,  67  Pac.  1061].)  ''Although 
findings  are  required  upon  all  material  issues,  a  judgment 
will  not  be  reversed  for  want  of  a  finding,  unless  it  shall 
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appear  there  was  evidence  before  the  court  from  which  it 
was  required  to  make  a  finding  which  would  countervail  its 
other  findings.*'  (Bliss  v.  Sneeih,  119  Cal.  528,  [51  Pac. 
849].) 

In  this  case,  if  the  court  should  adopt  the  theory  of  the 
appellant  that  there  was  an  implied  covenant  that  the 
heating  plant  should  be  adequate,  and  the  facts  war- 
ranted a  finding  that  the  heating  plant  was  entirely  inade- 
quate and  the  lessee  had  sustained  injuiy  thereby,  in  the 
absence  of  evidence  from  which  the  measure  of  damage 
for  that  injury  could  be  ascertained,  he  would  be  entitled 
only  to  a  judgment  for  nominal  damages  under  the  rule 
announced  in  Parke  v.  Frank,  supra. 

Criticism  is  directed  in  appellant's  brief  to  certain  other 
findings,  but  they  fall  within  the  same  rule  as  that  applied 
to  the  absence  of  the  finding  on  inadequacy  of  the  heating 
plant.  If  they  were  in  any  degree  defective  and  appel- 
lant's contentions  in  regard  to  them  could  be  sustained, 
still  there  was  no  evidence  to  warrant  a  judgment  for  more 
than  nominal  damages. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  11,  1919. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent. 


552    Bank  of  Commerce  Co.  v,  Humphrey.    [41  Cal.  App. 


[Civ.  No.  2909.    Second   Appellate   District,  Division  Two. — June   12, 

1919.] 

BANK  OP  COlVmERCE  AND  TRUST  COMPANY  (a 
Corporation),  as  Administrator,  etc.,  Respondent,  v. 
WM.  HUMPHREY,  Appellant. 

[1]  Executors  and  Administrators — iNsumciENor  of  Oath — Issu- 
ance OF  Letters — Cotxatkral  Attack. — The  right  of  a  person  to 
act  as  administrator  may  not  be  collaterally  attacked  where  letters 
of  administration  were  issued  in  due  form  by  the  clerk  to  such 
porson,  and  the  court  had  jurisdiction  to  make  the  order  directing 
the  clerk  to  issue  them,  notwithstanding  that  the  oath  of  such 
person  was  not  sufficient  in  form. 

[2]  Id. — Regularity  of  Appointment — Letters  Oonclusivb  Evidencb. 
If  the  court  has  acquired  jurisdiction  to  make  the  order  appointing 
the  executor  or  administrator,  the  issuance  of  the  letters  testamentary 
or  of  administration,  as  against  any  collateral  attack,  should  be 
deemed  conclusive  of  the  regularity  of  the  appointment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego    County.     C.    N.    Andrews,    Judge.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  Humphrey,  in  pro.  per,,  for  Appellant. 

Ward,  Ward  &  Ward  for  Respondent 

THOMAS,  J. — This  is  an  appeal  by  the  defendant 
Humphrey  alone  from  a  judgment  of  foreclosure  entered 
in  favor  of  plaintiff,  a  corporation,  as  administrator  of  the 
estate  of  Silas  E.  Gaskill,  deceased,  against  all  of  the  de- 
fendants on  March  1,  1916. 

To  affirm  the  judgment  without  further  comment  would, 
we  believe,  be  highly  proper.  We  shall,  however,  consider 
the  appellant's  contentions  to  such  an  extent  that  he  will 
be  deprived  of  the  opportunity — ^unless  he  departs  from  the 
virtue  we  call  truth — to  say  that  this  court  has  decided 
against  him  without  reading  the  briefs. 

The  statement  of  the  case  is  not  borne  out  by  the  record. 
It  has  the  earmarks  of   a  willful   attempt  to  mislead  the 


1.  Collateral  attack  on  decree  granting  letters  testamentary  or  of 
administration,  notes,  4  Ann.  Caa.  1117;  Ann.  Gas.  1U12A,  9S3. 
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court.    We  can  hardly  believe  that  the  erroneous  statements 
found  therein  are  unintentional. 

The  first  point  made  by  appellant  is  that  the  court  erred  in 
overruling  his  demurrer  to  plaintiff's  complaint,  which, 
omitting  the  formal  parts,  is  as  follows:  ''1.  That  the  plain- 
tiff has  not  stated  facts  sufficient  to  constitute  a  cause 
of  action  against  said  defendants.  2.  That  the  plaintiff 
has  not  stated  facts  sufficient  to  constitute  a  right  to 
bring  said  action  as  administrator.  3.  That  the  complaint 
does  not  show  the  capacity  of  plaintiff  to  sue  as  ad- 
ministrator of  the  estate  of  Silas  E.  Gaskill,  or  as  admin- 
istrator at  all.  4.  That  the  complaint  is  ambiguous,  and 
uncertain  in  that  it  cannot  be  ascertained  therefrom  whether 
Silas  E.  Gaskill  is  dead  or  alive,  (a)  That  it  cannot  be 
ascertained  therefrom  whether  letters  of  administration  have 
ever  been  issued  to  plaintiff,  by  any  competent  court,  or  at 
all."  In  support  of  his  contention  on  the  demurrer  appel- 
lant urges  that  ''there  is  no  evidence  of  qualification  of 
appellant  as  administrator."  (We  assume  that  he  means 
"respondent,"  rather  than  ''appellant,"  in  the  sentence 
just  quoted.)  He  then  urges  that  an  oath  subscribed  and 
sworn  to  by  the  assistant  trust  officer  of  the  bank  is  the 
only  evidence  offered  as  to  qualification  of  the  plaintiff  as 
such  administrator.  This  is  not  a  correct  statement. 
Neither  is  it  true,  as  clearly  disclosed  by  the  record.  As  a 
clincher  to  this  alleged  argument  of  appellant,  it  is  urged 
that  the  plaintiff  corporation,  in  case  of  Carter's  (the  as- 
sistant trust  officer)  failure  to  perform  his  duty,  would  not 
be  liable.  He  then  argues  "whether  construed  to  mean 
pecuniary  or  criminal  liable,  {sic)  that  provision  is  unconstitu- 
tional. It  has  no  possible  relation  to  banking  business  as 
defined  by  the  law,  but  relates  wholly  to  the  shifting  of 
liabilities  of  trustees,  etc.,  to  employees.  The  subject  is  not 
included  in  the  title  of  the  Banking  Act,  [Stats.  1909, 
p.  87],  and  if  it  was  it  is  wholly  foreign  to  the  object  of 
the  act." 

The  complaint  is  sufficient.  {Wise  v.  Eogan,  77  Cal.  184, 
[19  Pac.  278] ;  Munro  v.  Pacific  Coast  Dredging  etc,  Co,, 
84  Cal.  515,  [18  Am.  St.  Rep.  248,  24  Pac.  303].)  No 
good  purpose  could  be  served  by  quoting  the  complaint,  or 
anv  part  thereof.  It  is  sufficient  to  say  thnt  the  court 
Pi\;)('ily    overruled   the   demurrer.     {Halleck    v.    '.u^>,r,    iJ 
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Cal.  574.)  The  other  alleged  grounds  are  without  merit. 
Such  defect,  if  it  exists,  can  be  taken  advantage  of  only 
by  answer.  (MiUer  v.  Luco,  80  Cal.  257,  [22  Pac.  195]; 
Locke  V.  Klunker,  123  Cal.  231,  [55  Pac.  993].) 

[1]  Letters  of  administration,  in  due  form,  were  issued 
by  the  clerk  to  respondent,  and  the  court  had  jurisdiction 
to  make  the  order  directing  the  clerk  to  issue  them.  As- 
suming that  the  oath,  a  copy  of  which  is  indorsed  on  the 
letters,  is  not  sufficient  in  form,  nevertheless,  respondent's 
right  to  act  as  administrator  cannot  be  thus  collaterally 
attacked  in  this  action.  Respondent  did  not  refuse  to  act. 
Nor  did  it  decline  to  give  any  bond  or  make  any  oath. 
On  the  contrary,  seeking  to  act  as  administrator  of  the 
estate,  it  caused  to  be  made  what  its  officers  and  the  clerk 
of  the  court  doubtless  thought  a  sufficient  qualifying  oath 
in  an  attempted  compliance  with  the  statute.  Thereupon 
the  court,  acting  through  its  clerk,  issued  the  letters  of  ad- 
ministration. It  is  this  that  differentiates  the  case  from  the 
Estate  of  HanUlton,  34  Cal.  464,  and  other  cases  cited  by 
appellant. 

An  objection  to  the  sufficiency  of  the  administrator's  oath 
does  not  raise  a  jurisdictional  question.  The  authority  of 
the  court  to  appoint  does  not  rest  upon  the  oath  or  bond. 
That  is  a  matter  going  only  to  the  manner  of  qualifying 
after  an  appointment  already  made,  and  not  to  the  validity 
of  the  appointment.  If  the  clerk  of  court  issues  the  letters 
in  violation  of  the  statute,  without  requiring  the  proper 
oath,  any  person  interested  may  appear  in  the  probate  pro- 
ceeding and  ask  to  have  the  letters  revoked.  But  to  allow 
every  person  who  may  be  sued  to  go  behind  the  letters  of 
administration  and  object  to  the  oath  as  given,  or  to  plead 
any  other  defect  which  does  not  go  to  the  jurisdiction  of  the 
court  making  the  appointment,  would  be  to  involve  litiga- 
tion in  a  hopeless  confusion  of  collateral  issues.  Letters 
issued  by  the  clerk  upon  the  order  of  a  court  having  juris- 
diction should  furnish  ample  protection  to  all  parties  deal- 
ing with  an  administrator  as  such ;  and  no  irregularity  in  the 
clerk's  issuance  of  the  letters,  occurring  after  the  order  of 
the  court  directing  their  issue — the  court  having  jurisdic- 
tion to  make  the  order — ^should  be  taken  advantage  of  in  a 
collateral  proceeding.  Were  the  rule  otherwise,  no  business 
depending    on    letters    testamentary    or    of    administration 
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could  be  safely  transacted.  Payments  made  to  executors  or 
administrators,  even  after  judgment,  would  be  no  protec- 
tion. Even  if  the  debtor  litigated  the  precise  point,  and 
compelled  the  administrator  to  establish  it  by  proof,  the  ad- 
judication would  avail  him  nothing  should  a  subsequent 
administrator  spring  up  and  demand  payment  a  second 
time.  To  allow  the  sufficiency  of  the  executor's  or  admin- 
istrator's oath  to  be  thus  collaterally  questioned,  on  any 
and  every  occasion,  and  during  all  time,  would  be  de- 
structive of  all  confidence.  A  large  number  of  titles  depend 
for  their  validity  on  decrees  of  foreclosure.  Such  decrees 
are  often  made  in  suits  instituted  by  executors  or  admin- 
istrators. Should  these  be  subject  to  review  at  any  period, 
however  remote,  on  the  nice  question  of  the  sufficiency  of 
the  qualifying  oath  of  the  executor  or  administrator — ^a 
question  often  difficult  to  decide  where  the  facts  are  clear, 
and  much  more  so  where  the  facts  are  obscured  by  lapse 
of  time  and  loss  of  documents— Kshaos,  appalling  in  its 
possibilities,  would  confront  the  business  community,  and 
shake  all  confidence  in  titles  based  upon  foreclosure  decrees 
in  actions  brought  by  executors  or  administrators.  [2] 
The  danger  of  the  doctrine  contended  for  by  appellant 
impels  us  to  the  conclusion  that,  if  the  court  has  acquired 
jurisdiction  to  make  the  order  appointing  the  executor  or 
administrator,  the  issuance  of  letters  testamentary  or  of 
administration  should  be  deemed  conclusive  of  the  reg- 
ularity of  the  appointment.  Says  the  court  in  Dennis  v. 
Bint,  122  Cal.  42,  [68  Am.  St.  Rep.  17,  54  Pac.  379]:  ''It 
is  clear  that  the  court  had  jurisdiction  of  the  estate  of  the 
deceased,  and  to  appoint  the  administratrix.  Therefore,  if 
the  letters  issued  had  been  duly  attested,  it  is  unquestion- 
able that,  as  against  any  collateral  attack,  they  would  have 
been  conclusive  evidence  of  her  due  qualification,  and  of  her 
authority  to  act  as  administratrix."  (The  italics  are  ours.) 
See,  also,  Abrook  v.  Ellis,  6  Cal.  App.  451,  [92  Pac.  396] ; 
Garthivnite  v.  Bank  of  Tulare,  134  Cal.  242,  [66  Pac.  326]  ; 
Plemmons  v.  Southern  By.  Co,,  140  N.  C.  286,  [52  S.  E. 
953] ;  Beresford  v.  American  Coal  Co.,  124  Iowa,  34,  [70 
L.  R.  A.  256,  98  N.  W.  902]  j  Gallaglier  v.  Holland,  20  Nev. 
164,  [18  Pac.  834].) 
Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 
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[Civ.   No.  2028.    Second  Appellate  District,  Division   One. — ^Jone   12, 

1919.] 

H.    A.    STOUPPEB,    Respondent,    v.    DOROTHEA    H. 

EYMANN  et  al.,  Appellante. 

[1]  Bbokeb's  OoicicissiONs — ^Exchange  ov  Pbopebtt — ^Misrepbbsenta.- 
TiONs  AS  TO  Yaluz — ^Pboof  OF  Damaos. — In  an  action  by  a  real 
estate  broker  to  recover  the  commission  agreed  to  be  paid  for  effect- 
ing an  exchange  of  certain  property  of  the  defendants  for  that  of 
another,  the  defendants,  in  seeking  to  avoid  liability  by  setting  np 
the  defense  that  the  plaintiff,  as  their  agent,  had  been  guilty  of 
fraud  in  that  he  had  misrepresented  the  value  of  the  property 
which  was  received  by  them  in  exchange,  must  allege  and  prove 
that  the  property  received  by  them  in  exchange  for  their  own  land 
was  at  the  time  of  the  transaction  of  a  less  market  value  than  the 
latter  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
trial.  Fred  H.  Taft,  Judge.  Appeal  from  order  dis- 
missed; judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Andrew  J.  Copp,  Jr.,  for  Appellants. 

^Cnor  ^Toore  for  Respondent. 

JAMES,  J. — ^Appeal  by  defendants  from  a  judirment  m 
favor  of  plaintiff  and  from  an  order  denying  defendants' 
motion  for  a  new  trial. 

The  complaint  stated  in  the  ordinary  form  causes  of 
action  upon  two  promissory  notes  admitted  to  have  been 
executed  by  the  defendants  and  made  in  favor  of  the  plain- 
tiff. The  notes  were  given  as  the  result  of  an  aorreeinent 
made  between  plaintiff  and  defendants,  the  amount  repre- 
sented thereby  being  for  commissions  to  be  paid  to  the 
plaintiff  by  defendants  in  consideration  of  services  ren- 
dered. Plaintiff  was  a  real  estate  broker  and  was  instru- 
mental in  effecting  an  exchange  of  certain  property  of  the 
defendants  in  the  county  of  Riverside,  California,  for  real 
property  in  the  state  of  Colorado.     Defendants  in  their  an- 
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Rwer  sought  to  avoid  liability  on  the  notes  by  setting  up 
the  defense  that  their  agent  had  been  guilty  of  fraud  in 
that  he  had  misrepresented  the  value  of  the  Colorado  prop- 
erty which  waa  received  by  them  in  exchange  for  the  Cali- 
fornia real  estate.  It  should  be  remembered,  then,  that  this 
is  not  an  action  against  the  other  party  to  the  exchange  for 
falsely  representing  the  value  of  his  property,  but  is  an 
action  based  solely  upon  an  alleged  breach  of  confidence 
committed  by  an  agent  toward  his  principals.  [1]  In 
such  a  case,  it  was  incumbent  upon  the  complaining  prin- 
cipals to  allege  and  prove  that  the  property  received  by 
them  in  exchange  for  their  own  land  was  of  a  less  market 
value  than  was  the  latter  property;  in  other  words,  if  the 
Colorado  property  was  worth  as  much  in  the  market  at  the 
time  of  the  alleged  transaction  as  the  Riverside  property, 
no  damage  would  be  shown,  regardless  of  the  fact  that  the 
Colorado  property  might  have  been  represented  to  be  of 
a  value  greatly  in  excess  of  its  actual  market  worth.  The 
trial  judge,  after  permitting  an  amended  answer  to  be 
filed,  announced  that  he  did  not  consider  that  this  amended 
answer  stated  any  defense  to  the  causes  of  action  pleaded 
by  the  plaintiff  on  the  notes,  but  allowed  the  defendants  to 
introduce  evidence  as  to  what  representations  were  actu- 
ally made  by  the  plaintiflf.  This  evidence  having  been 
introduced,  the  court  denied  the  defendants  the  right  to 
introduce  other  offered  evidence  not  going  to  the  point  men- 
tioned, and  ordered  judgment  for  the  plaintiff.  The  evi- 
dent conclusion  of  the  trial  judge  was  that  the  facts  shown 
in  evidence  did  not  establish  a  case  where  the  defendants 
either  relied  upon,  or  were  warranted  in  relying  upon, 
statements  made  by  their  agent;  that  the  latter  were,  as  to 
the  question  of  the  value  of  the  Colorado  property,  mere 
opinions,  and  that  the  defendants  having  pursued  an  in- 
quiry independent  of  that  in  which  the  plaintiff  took  a 
part,  showed  that  they  did  not  rely  upon  his  statements, 
and  hence  the  injury,  if  any,  could  not  be  attributed  to  the 
plaintiff.  Upon  an  examination  of  the  evidence  we  are 
inclined  to  agree  with  the  trial  judge  upon  this  proposi- 
tion. However,  whether  that  question  was  correctly  resolved 
or  not,  we  find  exhibited  in  the  record  an  insurmountable 
obstacle  to  the  defense  claimed  on  the  part  of  the  defend- 
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ants.  Nowhere  in  the  answer  is  there  any  allegation  show- 
ing  what  the  market  value  of  the  Riverside  property  owned 
by  the  defendants  was;  hence  it  is  not  made  to  appear  by 
that  pleading  but  that  the  Colorado  property  was  worth 
as  much,  if  not  more,  than  the  equity  owned  by  the  defend- 
ants in  the  Riverside  property,  the  latter  property  having 
been  exchanged  subject  to  a  large  encumbrance  by  way  of 
trust  deed.  We  find  in  paragraph  1  of  the  answer,  this 
clause:  *'That  on  said  last-mentioned  date,  said  real  prop- 
erty was  of  the  reasonable  exchange  value  of  sixty  thousand 
dollars,  subject  to  a  lien  of  deed  of  trust  thereon  for  the 
principal  sum  of  twenty  thousand  dollars.  ..."  This 
allegation  referred  to  the  Riverside  property.  It  contains 
no  statement  at  all  of  what  the  market  value  of  that 
property  or  the  equity  was.  In  an  alleged  counterclaim 
set  up  in  the  answer,  the  defendants  seek  to  recoup  dam- 
ages in  the  sum  of  $35,663,  which  they  allege  as  being  **the 
difference  between  the  value  of  said  Colorado  property,  as 
represented,  and  the  actual  value  of  said  property  on  or 
about  the  said  twenty-fourth  day  of  January,  1914."  In 
the  preliminary  paragraphs  of  the  alleged  counterclaim  the 
allegations  of  the  answer,  including  that  which  we  have 
quoted,  are  made  a  part  thereof  by  reference.  It  will  be 
at  once  discerned  that  there  is  nothing  in  the  counterclaim, 
added  to  the  allegations  of  the  main  answer,  which  shows 
what  the  value  of  the  Riverside  equity  was;  and  the  alle- 
gation as  to  the  amount  of  damages  does  not  help  the  case 
of  defendants  any,  for,  as  we  have  stated  hereinabove,  if 
the  value  of  the  Colorado  property  equaled  the  value  of 
the  Riverside  property,  no  damage  would  be  shown  for 
which  recovery  could  be  had  against  the  agent.  In  point 
generally  on  this  proposition  are  the  cases  of  Baker  v. 
Broiun,  82  Cal.  64,  [22  Pac.  879] ,  Holion  v.  Noble,  83  Cal. 
7,  [23  Pac.  58] ,  and  London  eic.  Fire  Ins.  Co.  v.  lAebes, 
105  Cal.  203,   [38  Pac.  691], 

For  the  reasons  given,  we  conclude  that  the  appeal  is 
without  merit.  At  the  time  the  order  denying  a  new  trial 
was  made  the  law  did  not  authorize  an  appeal  to  be  taken 
therefrom.  {Hirsch  v.  AU  Persons,  173  Cal.  268,  [159  Pac. 
712].)  The  questions  sought  to  be  raised  thereby  are  all 
presented  on  the  appeal  from  the  judgment. 
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The  appeal  from  the  order  denying  defendants'  motion 
for  a  new  trial  is  dismissed.  The  judgment  appealed  from 
is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  3".,  concurred. 


[GiT.  No.  1971.    Third  Appellate  District.— June  12,  1919.] 

PATTERSON  GLASS  CO.   (a  Corporation),  Appellant,  v. 
HERBERT  THOMAS  et  al.,  Respondents. 

[1]  Employer  and  Employsk — Inducing  Emfloysb  to  Bbeak  Con- 
tract— ^LiABiUTY  OF  Third  Person. — It  ia  actionable  for  a  third 
person  having  knowledge  that  an  employee  is  working  under  con- 
tract, to  induce  such  employee  to  break  his  contract. 

[2]  Id. — Agreement  of  Employee  to  Give  Notice  of  Quitting — Eight 
OF  Labor  Organization  to  Cause  Employees  to  Break. — A  labor 
organization  has  no  right,  bj  peaceable  or  other  means,  to  cause 
employees  who  have  agreed  not  to  quit  their  employment  without 
first  having  given  seven  days'  notice  of  their  intention  so  to  do, 
to  break  such  agreement. 

i[3]  Id. — Right  of  Employes  to  Quit. — An  employee  may,  with  or  with- 
out reason,  stop  work,  if  by  so  doing  he  does  not  violate  his  eon- 
tract;  and  where  there  are  no  contractual  relations,  employees  may 
strike  without  notice. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.     George  F.  Buck,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gordon  A.  Stewart  and  B.  C.  Minor  for  Appellant. 

Ben  Berry  and  Lawrence  Edwards  for  Respondents. 

CHIPMAN,  P.  J. — ^A  general  demurrer  to  the  amended 
complaint   of   plaintiff  was   sustained,   plaintiff  was   given 

1.  Liability  of  third  person  for  inducing  employee  to  break  con- 
tract, notes,  21  Ii.  B.  A.  233;  16  L.  B.  A.  (N.  8.)  746;  28  Ii.  S.  A. 
(N.  8)  615;  Ii.  B.  A.  1915F,  1076. 

Injunction  against  inducing  or  aiding  breach  of  contract,  notes, 
11  L.  &.  A.  (K.  8.)  202;  Ii.  B.  A.  1917C,  782. 

3.  Right  in  aid  of  strike  to  employ  peaceable  persuasion  to  induce 
persons  not  under  contract  to  quit  or  not  accept  employment,  note, 
41  Ii.  B.  A.  (N.  8.)  453. 
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leave  to  file  a  second  amended  complaint,  and,  upon  its 
failure  so  to  do,  judgment  of  dismissal  was  entered,  from 
which  judgment  plaintiff  prosecutes  this  appeal  upon  the 
judgment-roll. 

The  sole  question  presented  for  decision  is:  Does  the 
amended  complaint  state  facts  sufficient  to  constitute  a 
cause  of  action! 

The  complaint  alleges:  That  plaintiff  is  a  California  cor- 
poration doing  business  at  the  city  of  Stockton,  in  San 
Joaquin  County,  being  engaged  in  the  business  of  manu- 
facturing and  selling  window  glass  and  operating  a  glass 
plant  for  that  purpose;  that,  in  the  operation  of  its  plant, 
it  is  necessary  that  plaintiff  should  have  in  its  employ 
skilled  artisans;  that  ''to  that  end  and  purpose  the  plaintiff 
entered  into  a  contract  during  the  month  of  September, 
1917,  at  which  time  it  commenced  the  operation  of  its  plant, 
with  approximately  seventy-five  artisans  to  work  for  the 
plaintiff  during  the  season  of  1917-18,  under  the  terms  of 
which  contract  of  employment  the  plaintiff  agreed  that  the 
said  artisans  could  work  for  the  plaintiff  during  said  period 
of  time,  and  that  so  long  as  said  artisans  faithfully  dis- 
charged their  duties  in  the  employ  of  plaintiff  the  plaintiff 
would  not  discharge  any  of  said  artisans  without  giving 
to  said  discharged  artisans  seven  days'  notice  prior  to  the 
date  when  said  discharge  became  effective,  and  in  like  man- 
ner each  of  said  artisans  agreed  with  the  plaintiff  that  he 
would  not  quit  the  employ  of  the  plaintiff  during  said  sea- 
son, unless  prior  to  quitting  such  employ,  he  gave  to  the 
plaintiff  seven  days'  notice  of  his  intention  to  leave  the 
services  of  the  plaintiff;  that  the  foregoing  mentioned 
artisans  being  insufficient  in  number  to  meet  tiie  require- 
ments of  the  plaintiff,  it  was  compelled  to  and  did  during 
the  month  of  September,  1917,  enter  into  a  contract  with 
approximately  thirty  artisans"  in  different  cities  of  the 
United  States  *'to  leave  their  homes  and  come  to  Stockton, 
California,  to  work  for  the  plaintiff  in  its  plant";  that 
plaintiff  agreed  to  pay  their  traveling  expenses  and  said 
artisans  agreed  to  work  for  so  long  a  period  as  would  be 
necessary  to  repay  to  plaintiff,  in  weekly  installments,  the 
moneys  so  advanced  as  traveling  expenses,  and  that  a  sim- 
ilar agreement  as  above  mentioned,  regarding  seven  days' 
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notice,  was  entered  into  between  said  artisans  and  the 
plaintiff. 

It  is  then  alleged  that  the  defendant,  National  Window 
Glass  Association,  ''is  a  voluntary  unincorporated  associa- 
tion of  individuals,"  composed  of  workers  in  the  window 
glass  business,  and  that  defendants,  Thomas  and  Pickering, 
are  members  thereof;  that  its  ofSce  and  principal  place  of 
business  is  in  Cleveland,  Ohio;  ''that  the  business  of  said 
association  is  the  collection  of  dues  and  fines  from  said 
members,  the  fixing  of  hours  of  labor  and  the  compensation 
of  said  members;  .  .  .  that  the  compensation  of  said  mem- 
bers is  based  upon  the  value  of  the  product  produced  by 
their  labor;  that  the  said  association,  for  the  purpose  of 
increasing  the  sale  cost  of  glass,  limits  the  production  of 
said  glass  by  prohibiting  its  members  from  engaging  as 
journeymen  in  the  manufacture  of  window  glass  except 
for  such  duration  of  time  in  each  year  as  may  be  desig- 
nated by  the  association;  that  it  has  been  the  custom  of 
said  association  to  limit  the  annual  output  of  glass  by  re- 
fusing to  permit  its  members  to  work  for  a  certain  number 
of  months  in  a  year;  that  the  association  in  the  fall  of  each 
year  fixes  its  scale  of  wages  to  be  paid  to  its  members  by 
employers;  that  until  said  wage  scale  goes  into  effect,  its 
members  are  not  to  perform  any  services  as  journeymen  to 
any  employers;  that  said  association  gave  notice  to  the 
plaintiff  that  it  would  not  permit  its  members  to  work  for 
plaintiff  prior  to  the  first  day  of  December,  1917;  that  the 
plaintiff  opened  its  plant  for  the  manufacture  of  glass  upon 
the  fifteenth  day  of  September,  1917,  and  thereupon  re- 
ceived in  its  employ  a  large  number  of  journeymen  window 
glass  artisans  who  were  members  of  said  association;  that 
no  dispute  exists  between  the  plaintiff  and  its  employees  as 
to  the  hours  of  labor  or  compensation  and  said  employees 
are  satisfied  and  content  with  their  employment." 

It  is  next  alleged  that,  during  the  month  of  September, 
1917,  "the  defendants  entered  into  a  combination,  federa- 
tion, and  conspiracy  for  the  purpose  of  coercing  the  plain- 
tiff to  shut  down  its  plant  and  not  to  operate  the  same 
until  such  time  as  the  said  defendants  would  consent 
thereto,  the  object  and  purpose  of  said  combination,  con- 
federation, and  conspiracy  being  to  limit  the  output  of 
glass,   restricting   its   manufacture   and   thereby    increasing 
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the  cost  of  production  to  the  consuming  public,  and  out  of 
the  increased  cost  so  manipulated  to  increase  the  wages  of 
said  members  employed  in  the  manufacture  of  window 
glass."  That  defendants,  for  said  purposes,  **are  seeking 
to  induce,  procure,  and  entice  the  said  artisans  to  quit  their 
employment  with  the  plaintiff,  without  giving  any  notice  to 
said  plaintiff,  .  .  .  and  to  that  end  and  purpose  are 
promising  divers  employees  of  the  plaintiff  that  in  the 
event  that  such  employees  abandon  their  contract  of  em- 
ployment with  the  plaintiff,  said  defendants  will  pay  money 
to  said  employees  in  the  way  of  living  expenses  of  said 
employees  to  the  first  day  of  December,  1917,  and  at  said 
last-mentioned  time,  will  transport,  at  the  expense  of  the 
defendants,  the  said  employees  so  abandoning  their  con- 
tracts" to  eastern  points  where  they  might  find  employ- 
ment; that  the  acts  of  the  defendants  are  for  the  purpose 
of  rendering  the  operation  of  plaintiff's  plan  unprofitable 
and  that  skilled  workmen  are  not  available  in  California 
to  take  the  places  of  any  employees  who  may  be  induced  to 
leave  plaintiff's  employment.  It  is  further  alleged:  **That 
it  would  be  extremely  difficult  in  a  suit  of  law  for  the  plain- 
tiff to  ascertain  the  amount  of  compensation  which  would 
equalize  the  damages  sustained  by  it  in  the  enticement  of 
its  employees  from  its  service.  That  said  damages  would 
result  from  the  loss  of  material  and  overhead  expenses  re- 
sulting from  the  decreased  output  of  the  plant,  deprecia- 
tion in  the  value  of  the  glass  products  by  its  not  being 
handled  seasonably  at  the  proper  time,  the  fluctuating 
market  in  the  sale  of  glass,  and  the  expenses  of  procuring 
or  endeavoring  to  procure  other  employees  to  fill  the  places 
of  those  who  are  enticed  from  its  employment,  and  the  cost 
of  transporting  said  employees  from  eastern  points  to  Stock- 
ton, California.  That  these  and  other  damages  which  will 
result  to  the  plaintiff  if  the  defendants  are  permitted  to 
entice  from  its  employment  its  skilled  artisans  are  extremely 
difficult  to  ascertain  and  an  action  at  law  against  said  de- 
fendants would  not  afford  adequate  relief."  Also,  **that 
the  plaintiff  is  informed  and  believes  that  all  of  the  defend- 
ants, save  and  except  the  National  Window  Glass  Workers' 
Association,  are  insolvent  and  judgment  proof.  That  the 
iissets  of  the  National  Window  Glass  Workers'  Association, 
1/  any,  are  without  the  state  of  California,  and  beyond  the 


June,  1919.]    Patterson  Glass  Co.  v.  Thomas.  5G3 

process  of  this  court.  That  by  reason  of  these  facts,  the 
plaintiff  alleges  that  it  has  no  plain,  speedy  or  adequate 
remedy  at  law.  That  said  defendants  threaten  to  and  will, 
unless  restrained  by  this  court,  continue  to  solicit  and  to 
entice  plaintiff's  employees  from  its  employment  to  the 
great  and  irreparable  injury  of  said  plaintiff.'*  The  prayer 
is  that  defendants  and  each  of  them  be  '^  enjoined  and  re- 
strained from  knowingly  and  intentionally  causing  or 
attempting  to  cause  by  threats,  offers  of  money,  payments 
of  money,  offering  to  pay  expenses,  or  by  any  like  induce- 
ment or  persuasion,  any  employee  of  the  plaintiff  under 
contract  of  hire  to  break  such  contract  to  render  service 
to  the  plaintiff,  by  quitting  the  plaintiff's  employment,  or 
from  knowingly  and  intentionally  causing,  or  attempting  to 
cause,  by  threats,  offers  of  money,  payments  of  money, 
offering  to  pay  expenses,  or  by  like  inducement  or  persua- 
sion, any  employee  of  the  plaintiff  to  quit  his  employment, 
or  preventing  or  deterring  them  or  any  of  them  from  ren- 
dering services  to  the  plaintiff  by  any  like  means,  scheme 
or  plan;  and  for  such  other  and  further  relief  as  to  the 
court  seems  meet  and  equitable." 

In  support  of  the  order  sustaining  the  demurrer  the 
respondents  advance  certain  propositions:  1.  Attention  is 
called  to  the  averments  of  the  complaint  in  which  it  was 
stated  that  an  agreement  existed  between  plaintiff  and  its 
employees  that  so  long  as  the  latter  faithfully  discharged 
their  duties  plaintiff  would  not  discharge  any  of  them  with- 
out giving  seven  days'  notice,  and  that  the  employees 
agreed  to  give  like  notice  before  quitting  the  employ  of 
plaintiff.  It  is  hence  claimed  that  the  only  definite  time 
specified  was  for  a  period  of  seven  days.  Cyc.  is  quoted  as 
follows:  **Wlien  the  complaint  alleges  a  contract  of  em- 
ployment for  a  period  of  time,  no  recovery  can  be  had 
where  there  is  no  evidence  of  a  contract  for  a  definite  term 
of  service."     (26  Cyc.  1585.) 

Section  1999  of  the  Civil  Code  is  then  quoted,  which 
reads:  **An  employment,  having  no  specified  term,  may  be 
terminated  at  the  will  of  either  party,  on  notice  to  the 
other.  Employment  for  a  specified  term  shall  mean  an 
employment  for  a  period  greater  than  one  month."  It  is 
contended  that  if  the  ^  is  less  than  a  month, 

the  employment  may  ^  '  will,  for  the  statute 
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provides  first  what  shall  and  what  shall  not  be  considered 
a  ** specified  term."  It  is  further  claimed  that  the  com- 
plaint nowhere  alleges  that  defendants  knew  or  were  in- 
formed that  any  contract  of  employment  existed  between 
plaintiff  and  its  employees  and  hence  defendants  ''had  a 
right  to  assume  that  the  employment  of  the  members  of 
defendant  association  was  upon  a  contract  of  employment 
at  will." 

It  is  alleged  in  the  complaint  that  certain  of  plaintiff's 
employees  were  contentedly  working  under  wages  and  con- 
ditions satisfactory  to  them;  that  requiring  more  artisans 
and  not  being  able  to  obtain  them  in  California,  plaintiff 
sent  to  eastern  states  and  entered  into  contracts  with  thirty 
artisans  by  which  it  was  agreed  that  they  would  go  to  work 
for  plaintiff  on  the  same  terms  as  the  others  were  working 
under  and  they  further  agreed  to  work  until  they  had  by 
their  wages  paid  to  plaintiff  the  money  plaintiff  had  ad- 
vanced to  bring  them  to  California.  And  it  is  alleged  that 
these  men  will  shortly  arrive  at  Stockton,  *'and  that  said 
defendants,  conspiring  one  with  the  other,  threaten  to  and 
will,  unless  they  are  restrained  by  the  order  of  this  court, 
induce,  persuade,  and  entice  said  persons  by  the  use  of 
money  and  by  threats  and  intimidation,  to  violate  the  terms 
of  their  contract  and  will  induce,  persuade,  and  entice  said 
persons  to  leave  the  plaintiff's  employ  and  depart  from  the 
state  of  California.'' 

The  men  who  were  there  at  work  had  voluntarily  en- 
tered into  these  contracts  and  were  engaged  in  the  perform- 
ance of  their  duties  when  defendants  appeared  upon  the 
scene  and  commenced  their  propaganda  and  persuasions, 
as  alleged  in  the  complaint,  to  induce  these  men  to  quit 
work,  the  result  of  which,  if  successful,  would  necessarily 
cause  plaintiff  to  shut  down  its  establishment  and  cease  its 
productive  activities.  That  such  an  injury  may  not  be  ade- 
quately compensated  in  damages  but  may  only  be  thwarted 
by  injunctive  relief  is  manifest. 

In  closing  their  brief,  defendants,  after  a  somewhat  ex- 
tended examination  of  the  cases  and  text-books,  including 
the  California  cases,  state  the  following  as  the  result: 
**1.  Where  a  third  person  has  knowledge  of  a  lawful  con- 
tract existing  between  employer  and  employee,  to  induce 
such  employee  to  break  his  contracty  is  actionable  whether 
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done  in  good  faith  or  not.  2.  Where  the  employment  is  at 
will,  to  maliciously  induce  an  employee  to  quit  is  action- 
able, but  not  otherwise." 

The  complaint  does  not  specifically  and  in  terms  charge 
knowledge  by  defendants  of  the  contract  of  employment. 
Referring  to  the  employees  then  at  work,  the  complaint 
(paragraph  V)  states  that  defendants  ''are  seeking  to  in- 
duce, procure,  and  entice  the  said  artisans  to  quit  their 
employment  with  the  plaintijBf,  without  giving  any  notice 
to  said  plaintiff,  and  are  seeking  to  induce  them  to  leave 
the  employ  of  the  plaintiff,  and  to  that  end  and  purpose 
are  promising  divers  employees  of  the  plaintiff  that  in  the 
event  that  such  employees  abandon  their  contract  of  em- 
ployment with  the  plaintiff,  that  said  defendants  will  pay 
money  to  said  employees  in  the  way  of  living  expenses  of 
said  employees  to  the  first  of  December,  1917,  and  at  said 
last-mentioned  time  will  transport,  at  the  expense  of  the 
defendants,  the  said  employees  so  abandoning  their  contract 
of  employment  with  the  plaintiff  from  Stockton,  California, 
to  eastern  points  where  they  might  find  employment  in 
their  respective  trades." 

We  think,  that  by  fair  implication,  it  sufficiently  appears 
that  defendants  knew  that  the  employees  of  plaintiff  were 
working  under  a  contract  with  plaintiff.  An  inference  that 
they  were  ignorant  of  the  fact  that  a  contract  existed  is 
inconsistent  with  the  averments  of  the  complaint.  One  of 
the  points  contended  for  by  defendants  was  that  the  men 
should  not  work  until  December  1st,  whereas  some  were 
then  at  work  and  others  expected  to  commence  work.  By 
seeking  to  induce  them  not  to  go  to  work  until  December 
1st  and  to  cease  work  until  that  time  defendants  lend  aid 
to  the  inference  that  they  knew  they  were  endeavoring  to 
cause  the  employees  to  break  the  existing  contract  of  em- 
ployment under  which  they  were  working. 

The  acts  which  it  was  charged  defendants  were  commit- 
ting seem  to  have  been  directed  to  bringing  about  a  breach 
of  their  contracts  by  the  employees  in  respect  to  the  ex- 
press terms  of  their  contracts,  and  this  gives  rise  to  the 
implication  that  defendants  must  have  known,  not  only  that 
the  employees  were  working  under  contract  engagements, 
but  that  they  knew  the  terms  of  the  contracts.  We  do  not 
think,  however,  that  it  was  necessary  to  allege  specifically 
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what  the  terms  were.  The  defendants  are  charged  with 
seeking  to  induce  plaintiff's  employees  to  quit  work  with- 
out giving  any  notice;  they  are  promising  to  furnish  the 
employees  with  money  to  cover  their  living  expenses  if  they 
would  break  their  contract;  that  they  would  furnish  them 
money  to  pay  their  expenses  in  returning  to  the  states  from 
whence  they  came;  these  and  like  averments,  admitted  by 
the  general  demurrer,  would  seem  to  show  that  defendants 
had  knowledge  that  plaintiff's  employees  were  working 
under  existing  contracts. 

We  confess  some  difficulty  in  determining  just  what  was 
intended  by  the  legislature  in  the  enactment  of  section  1999 
of  the  Civil  Code.  But,  whatever  the  intention  was  and 
whatever  its  meaning,  it  cannot  be  held  to  dispute  the  facts, 
admitted  by  the  demurrer,  that  plaintiff's  employees  were 
working  under  contract  engagements  and,  among  other 
things,  had  agreed  not  to  quit  work  without  giving  seven 
days'  notice.  In  addition,  the  employees  soon  to  arrive 
from  the  east  were  under  contract  to  work  until  they  had 
repaid  to  plaintiff  the  advances  of  money  made  by  plain- 
tiff in  transporting  them  to  California.  We  do  not  believe 
that  the  section  of  the  Civil  Code  relied  upon  should  be 
given  a  construction  which  would  justify  a  court  of  equity 
in  holding  that  these  employees  were  working  "at  will,'* 
i.  e.,  that  they  could  quit  work  without  notice  and  without 
paying  plaintiff  its  money  advances.  What  the  section  may 
mean  as  to  the  mutual  relation  of  employer  and  employee, 
it  was  not  intended  that  third  persons  could  with  impunity 
induce  the  employees  to  violate  their  contract  and  thus 
evade  the  lawful  right  of  the  employer  to  their  services. 
If  the  section  may  be  construed  as  between  employer  and 
employee  that  the  engagement  was  **at  will,"  it  cannot 
mean  that  the  employee  was  working  at  the  will  of  a  third 
person. 

The  questions  here  involved  have  had  the  attention  of  the 
courts  in  many  cases  and  under  great  variety  of  circum- 
stances. [1]  Certain  principles  have  been  settled  with  but 
little  disagreement — defendants'  proposition  that  it  is  action- 
able for  a  third  person  having  knowledge  that  an  employee 
is  working  under  contract,  to  induce  such  employee  to  brcalc 
his  contract,  may  be  sot  down  as  one  of  these  settled  prin- 
ciples.    Indeed,  some  of  the  courts  have  held  that  such  aiU 
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are  actionable  where  no  contract  for  a  specified  period 
exists. 

In  mtchman  Coal  iSk  Coke  Co.  v.  Mitchell,  245  II.  S. 
229,  251,  [Ann.  Cas.  1918B,  461,  L.  R.  A.  1918C,  497,  62 
L.  Ed.  260,  38  Sup.  Ct.  Rep.  65,  72],  the  court  said: 
**  Plaintiff,  having  in  the  exercise  of  its  undoubted  rights 
established  a  working  agreement  between  it  and  its  em- 
ployees, with  the  free  assent  of  the  latter,  is  entitled  to  be 
protected  in  the  enjoyment  of  the  resulting  status,  as  in 
any  other  legal  right.  That  the  employment  was  at  will, 
and  terminated  by  either  party  at  any  time,  is  of  no  con- 
sequence." The  writer  of  the  opinion  quotes  as  follows 
from  Truax  v.  Raich,  239  U.  S.  33,  38,  [Ann.  Cas.  1917B, 
283,  L.  R.  A.  1916D,  545,  60  L.  Ed.  131,  see,  also,  Rose's 
U.  S.  Notes] :  **It  is  said  that  the  bill  does  not  show  an 
employment  for  a  term,  and  that  under  an  employment  at 
will  the  complainant  could  be  discharged  at  any  time,  for 
any  reason  or  for  no  reason,  the  motive  of  the  employer 
being  immaterial.  The  conclusion,  however,  that  is  sought 
to  be  drawn  is  too  broad.  The  fact  that  the  employment 
is  at  the  will  of  the  parties,  respectively,  does  not  make  it 
one  at  the  will  of  others.  The  employee  has  manifest  in- 
terest in  the  freedom  of  the  employer  to  exercise  his  judg- 
ment without  illegal  interference  or  compulsion  and,  by  the 
weight  of  authority,  the  unjustified  interference  of  third 
persons  is  actionable  although  the  employment  is  at  will." 
(Citing  many  cases.)  Pursuing  the  subject  the  court  said: 
**In  short,  the  plaintiff  was  and  is  entitled  to  the  goodwill 
of  its  employees,  precisely  as  a  merchant  is  entitled  to  the 
goodwill  of  his  customers  although  they  are  under  no  obli- 
gation to  continue  to  deal  with  him.  The  value  of  the  rela- 
tion lies  in  the  reasonable  probability  that  by  properly 
treating  its  employees,  and  paying  them  fair  wages,  and 
avoiding  reasonable  grounds  for  complaint,  it  will  be  able 
to  retain  them  in  its  employ,  and  to  fill  vacancies  occur- 
ring from  time  to  time  by  the  employment  of  other  men 
on  the  same  terms.  The  pecuniary  value  of  such  reason- 
able probabilities  is  incalculably  great,  and  is  recognized 
by  the  law  in  a  variety  of  cases."     (Citing  cases.) 

In  the  Hitchman  case  the  defense  was  advanced  that  all 
measures  may  be  resorted  to  if  they  are  "peaceable" — 
tl.ut  is,  if  they  stop  short  of  physical  violence,  or  coercion 


568  Patterson  Glass  Co.  v,  Thomas.     [41  Cal.  App. 

through  fear  of  it.  The  court  said:  **In  our  opinion,  any 
violation  of  plaintiff's  legal  rights  contrived  by  defendants 
for  the  purpose  of  inflicting  damage,  or  having  that  as  its 
necessary  effect,  is  as  plainly  inhibited  by  the  law  as  if  it 
involved  a  breach  of  the  peace.  A  combination  to  procure 
concerted  breaches  of  contract  by  plaintiff's  employees  con- 
stitutes such  a  violation."     (Citing  ca.ses.) 

Eagle  Glass  &  Mfg.  Co.  v.  Rome,  245  U.  S.  275,  [62 
L.  Ed.  286,  38  Sup.  Ct.  Rep.  89],  is  similar  to  the  Hitch- 
man  case,  and  was  decided  upon  the  authority  of  that  case. 
Upon  the  question  of  employment  **at  will"  the  case  of 
Oeorge  Jonas  Glass  Co.  v.  Gl€^s  Bottle  Blowers*  Assn.,  77 
N..  J.  Eq.  219,  [41  L.  R.  A.  (N.  S.)  445,  79  AtL  262] ; 
Folsom  V.  Lewis,  208  Mass.  336,  [35  L.  R.  A.  (N.  S.)  787, 
94  N.  E.  316],  are  instructive. 

[2]  We  do  not  think  it  necessary  in  the  present  case 
to  follow  these  cases  in  their  view  as  to  engagement  **at 
will,"  for  here,  we  think,  were  contracts  which  defendants 
had  no  right,  by  peaceable  or  other  means,  to  cause  the 
employees  to  break.  [3]  Our  supreme  court  seems  to  have 
held  that  an  employee  may,  with  or  without  reason,  stop 
work,  if  by  so  doing  he  does  not  violate  his  contract,  and 
where  there  are  no  contractual  relations,  employees  may 
strike  without  notice.  (Parkvison  Co.  v.  Building  Trades 
Council,  154  Cal.  594,  [16  Ann.  Cas.  1165,  21  L.  R.  A. 
(N.  S.)  550,  98  Pac.  1027] ;  Pierce  v.  Stablemen's  Union, 
156  Cal.  70,  [103  Pac.  324].)  Holding,  as  the  learned 
trial  judge  did,  that  no  contract  was  pleaded,  he  probably 
regarded  the  object  of  defendants  to  be  lawful.  If  so,  we 
think,  his  decision  was  without  a  sustaining  premise. 

We  quote  from  the  text-books  as  follows:  **The  doctrine 
that  it  is  not  lawful  to  induce  to  quit  employment  applies 
even  in  the  absence  of  any  contract  to  serve  for  a  fixed 
period,  a  fortiori  does  not  apply  to  inducing  to  quit  em- 
ployment in  violation  of  a  contract  to  serve  for  a  fixed 
period."  (Cooke  on  Combination,  Monopolies,  and  Labor 
Unions,  sec.  67.) 

**  Where  a  union  (by  statute  made  liable  to  be  sued)  or 
its  officers  or  members,  intentionally  and  without  just  cause 
or  excuse,  induces  another's  employees  to  quit  his  service  in 
breach  of  their  contracts  of  employment,  he  is  entitled  to 
recover  the  damages  resulting  from  such  tcrtious  acts,  from 
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tnich  union,  or  from  such  combination  of  officers  or  mem- 
bers, and  this  has  been  held  true  whether  the  means  used 
is  peaceable  persuasion,  or  intimidation,  or  threats  or 
abusive  language  or  a  system  of  espionage.  Procuring  a 
breach  of  such  contracts  is  not  justifiable  as  legitimate  trade 
competition,  and  it  is  immaterial  that  those  inducing  the 
breach  of  contract  acted  in  good  faith  and  without  ill  will 
toward  the  employer."  (Martin  on  Modem  Laws  of  Labor 
Unions,  sec.  207.)  The  right  to  injunctive  relief  is  no 
longer  questioned  and  it  is  no  justification  that  defendants 
acted  without  ill  will  but  in  good  faith  in  pursuance  of  the 
provisions  of  the  constitution  of  the  union  prohibiting  its 
members  from  working  with  nonunion  men,  the  employer 
not  being  aware  of  or  a  party  to  such  provisions.  **The 
rule  applies  where  the  means  to  procure  the  breach  of  con- 
tract are  mere  molestation  or  annoyance,  payment  of  money 
or  of  transportation  advances,  abusive  language,  or  violence 
or  threats  of  violence,  and  where  no  justification  is  shown 
the  rule  is  applicable  where  the  method  employed  to  pro- 
cure the  breach  of  contract  is  persuasion."  (Ibid,  sec. 
209.) 

In  Tliacker  Coal  dk  Coke  Co.  v.  Burke,  59  W.  Va.  253, 
[8  Ann.  Cas.  885,  5  L.  B.  A.  (N.  S.)  1091,  53  S.  E.  161], 
it  was  held  that  ''persons  who  conspire  to  induce  others  to 
break  a  valid  contract  between  other  persons  are  liable  to 
actions  therefor." 

In  Frank  v.  Herold,  63  N.  J.  Bq.  443,  [52  Atl.  152], 
the  court  said:  ** Where  the  relation  of  master  and  servant 
exists,  the  law  is  quite  clear  that  no  person  has  a  right  to 
entice  away  another  servant.  The  right  of  a  master  to  have 
his  servant  continue  in  his  employ  without  molestation  is 
a  recognized  property  right."  This  doctrine  finds  support 
in  many  cases,  among  which  are  the  following:  Brotvn 
Hardware  Co.  v.  Indiana  Stove  Works,  96  Tex.  453,  [73 
S.  W.  800];  Butter  field  v.  Ashley,  6  Cush.  (Mass.)  249; 
Bixby  V.  Dunlap,  56  N.  H.  456,  [22  Am.  Rep.  475] ; 
Haskins  v.  Royster,  70  N.  C.  601,  [16  Am.  Rep.  780] ;  Jones 
V.  Blocker,  43  Qa.  331. 

Some  objection  is  made  to  the  complaint  in  failing  to 
state  the  particular  acts  or  facts  relating  to  the  things 
which  it  is  alleged  have  been  done  or  that  defendants 
thi'eatciied  to  do.    The  foregoing,  however,  disposes  of  the 
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grounds  on  which,  counsel  seem  to  agree,  the  trial  court 
sustained  the  demurrer,  and  is,  we  think,  decisive. 
The  judgment  is  reversed. 

BURNETT,  J.,  Concurring. — ^I  concur  in  the  judgment  and 
generally  in  the  opinion  of  the  presiding  justice.  It  is  ad- 
mitted by  respondents  that  "where  a  third  person  has  knowl 
edge  of  a  lawful  contract  existing  between  employer  and 
employee,  to  induce  such  employee  to  break  his  contract,  if 
actionable  whether  done  in  good  faith  or  not.*'  Assuming  that 
to  be  the  law,  we  must  hold  that  the  complaint — while  ad- 
mittedly imperfect — is  sufficient  as  against  a  general  de- 
murrer. It  does  appear,  as  pointed  out  in  the  main  opinion, 
that  defendants  had  knowledge  of  the  contract,  although  it  ii 
to  be  regretted  that  such  fact  was  not  explicitly  alleged. 
That  the  contract  between  plaintiff  and  its  employees  was 
and  is  lawful,  of  course,  does  not  admit  of  doubt.  And 
that  it  sufficiently  appears  that  defendants  have  not  only 
conspired  together  for  the  purpose  of  inducing  the  em- 
ployees to  break  such  contract,  but  are  actually  engaged  in 
the  effort  to  induce  them  to  discontinue  and  abandon  their 
employment,  I  think  cannot  be  successfully  controverted. 
In  my  opinion,  there  is  much  of  surplusage  in  the  com- 
plaint and  I  feel  satisfied  that  it  is  open  to  attack  on  the 
ground  of  uncertainty  in  certain  particulars.  But  we  are 
called  upon  to  deal  with  the  single  question  whether  it 
states  facts  sufficient  to  constitute  a  cause  of  action.  Ac- 
cepting the  law  applicable  to  the  case  as  stated  by  respond- 
ents themselves,  it  seems  to  me  we  must  hold  the  complaint 
sufficient.  In  considering  the  case,  it  is  not  improper  to 
notice  that  the  conduct  of  respondents  relates  not  only  to 
those  artisans  in  the  east  who  have  contracted  to  work,  but 
have  not  yet  entered  upon  their  employment,  but  it  has 
reference  also  to  the  employees  who  were  actually  engaged 
in  carrying  out  the  terms  of  their  employment.  While  it 
might  be  doubted  whether  the  allegations  of  the  complaint 
are  sufficient  as  to  those  who  have  not  entered  upon  their 
employment,  there  is  no  such  doubt  of  the  sufficiency  of  the 
complaint  as  to  the  other  class. 

I  may  add  that,  in  my  opinion,  the  situation  does  not 
call  for  a  discussion  of  the  rule  applicable  to  instances  of 
employment  at  will.     It  appears  that  the  workmen  herein 
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were  employed  for  the  season  of  1917  and  1918.  While 
the  number  of  months  of  the  season  is  not  specified,  I  think 
we  have  a  right  to  assume  that  it  was  for  a  longer  period 
than  one  month,  and  that  its  exact  duration  was  capable 
of  ascertainment  and  proof.  It  is  true  that  there  was  an- 
other agreement  that  the  employees  would  not  abandon 
their  work  until  certain  advancements  had  been  restored  to 
plaintiff  and  that  they  would  give  seven  days'  notice  of 
their  intention  to  quit,  but  this  was  not  inconsistent  with 
the  terms  of  the  contract  requiring  them  to  work  during  the 
season  of  1917  and  1918. 

Of  course,  there  is  no  intention  herein  to  question  **the 
right  of  workingmen  to  organize  a  union  of  their  craft  for 
the  purpose  of  improving  the  working  conditions  of  the 
members  of  such  organization,  and  to  maintain  such  im- 
proved conditions  by  peaceful  means,*'  but  we  have  to  take 
the  complaint  as  we  find  it,  and  it  appears  therein  that 
defendants  are  violating  the  law,  which  is  enacted  for  the 
protection  of  all  classes;  and  whether  the  allegations  can 
be  proved  or  not,  we  must  hold  them  sufficient  to  require 
an  answer. 

Hart|  J.,  concurred. 


[CiT.    No.    2778.    First    AppeUate    Distriet,   Division    One.— Jane    13, 

1919.] 

FREDERICK  C.  BADGER  et  al.,  Respondents,  v.  CITY 
AND  COUNTY  OP  SAN  FRANCISCO  (a  Municipal 
Corporation),  et  al..  Appellants. 

[1]  Nbougence — Deterionation  of  Question — ^Factors  to  bk  Con- 
sidered.— The  question  whether  or  not  upon  a  given  occasion  the 
conduct  of  a  person  is  negligent  is  always  comparative  and  relative. 
The  conduct  must  be  compared  to  that  of  an  assumed  person  of 
ordinary  prudence,  and  must  be  considered  with  relation  to  all 
the  circumstances  attending  the  occasion  which  might  reasonably 
be  taken  into  consideration  by  a  person  of  ordinary  prudence  in 
determining  what  his  conduct  should  be;  the  circumstances  to  be 
considered  being  those  which  the  evidence  shows  may  reasonably  be 
supposed  to  have  been  known  to  such  person  and  to  have  influenced 


572  Badqeb  v.  San  Francisco.       [41  Cal.  App. 

his  mind  and  action  at  the  time.  These  are  not,  necessarily,  the 
eircumstanees  which  afterward,  in  the  light  of  the  event,  it  can 
be  seen  should  have  been  known  to  him  and  should  have  influenced 
his  conduct;  nor  is  his  wisdom  in  determining  what  to  do  to  be 
judged  bj  the  event. 

[2]  Id. — Question  or  Fact  tor  Juilt. — In  general,  negligence  is  a 
question  of  fact  for  the  jury,  and  the  law  has  fixed  no  exact 
standard  of  care  other  than  the  general  one  that  it  must  be  such 
as  a  reasonably  prudent  man  would  exercise  under  the  particular 
circumstances.  Hence,  in  ordinary  cases,  it  is  peculiarly  a  question 
for  the  jury  or  court  trying  the  cause  to  decide  as  a  matter  of  fact 
whether  or  not  the  person  was  culpably  negligent. 

[3]  Id. — Action  fob  Damages  roB  Death  of  Pedestbian — ^Relative 
Negligence  of  Pedestbian  and  Motobman — Question  fob  Juby — 
Pbovince  of  Appellate  Coubt. — ^Where,  in  an  action  against  a 
street  railway  company  to  recover  damages  for  the  death  of  a 
pedestrian  due  to  the  alleged  negligence  of  the  defendant,  it  is  a 
close  question  whether  the  decedent  was  negligent  in  attempting  to 
cross  the  track  under  the  circumstances  shown,  or  whether  the  motor- 
man  was  negligent  in  not  staying  the  progress  of  the  ear  until 
the  deceased  had  a  fair  opportunity  to  pass,  it  is  not  within  the 
province  of  the  appellate  court  to  interfere  with  the  verdict  of 
the  jury  which  sat  upon  the  case  and  saw  and  heard  the  witnesses. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  Hunt,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  Lull,  City  Attorney,  R.  T.  Ainsworth,  and  Chas. 
S.  Peery,  Assistant  City  Attorneys,  for  Appellants. 

Franklin  T.  Poore  for  Respondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  in  an  action  for  damages  for  the  death  of 
George  H.  Badger,  the  husband  of  plaintiff  Anna  B. 
Badger,  through  the  alleged  negligence  of  the  corporation 
defendant's  employees  in  the  operation  of  its  municipal 
railway,  and  is  taken  by  said  corporation. 

The  appellant  contends  that  its  motion  for  nonsuit  should 
have  been  granted;  and  this  having  been  denied,  that  the 

^ ^ -  -        -    ■  ■  -  -   -  -  ^ 

2.  What  oonstitutes  ordinary  care  in  a  given  vocation,  note,  130 
Am.  St.  Sep.  222. 
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verdict  of  the  jury  and  judgment  of  the  court  should  have 
been  in  its  favor  by  reason  of  the  absence  of  any  evidence 
showing  negligence  on  the  part  of  its  employees,  and  also 
by  reason  of  the  contributory  negligence  of  the  decedent. 

On  the  threshold  of  an  examination  into  the  merit  of 
these  contentions  the  language  of  Mr.  Justice  Shaw  in  the 
case  of  Scott  v.  San  Bernardino  Valley  etc.  Co.,  152  Cal. 
606,  [93  Pac.  677],  may  be  aptly  referred  to  as  indicating 
the  scope  of  inquiry  of  this  court  upon  appeal  in  like  cases : 

**A  street-car  operated  by  defendant  collided  with  a 
buggy  in  which  the  plaintiffs  were  driving,  whereby  the 
plaintiff  Jennie  R.  Scott  was  thrown  out  and  injured.  It 
is  contended  that  the  plaintiff,  George  H.  Scott,  was  neg- 
ligent in  driving  upon  and  across  the  track  in  front  of  the 
car,  and  that  this  negligence  contributed  to  the  injury. 

''In  considering  this  proposition  it  is  necessary  always  to 
bear  in  mind  that  the  jury  has  found  to  the  contrary.  In 
this  case  it  not  only  returned  a  general  verdict  to  that 
effect,  but,  in  answer  to  a  specific  question,  it  declared  that 
George  H.  Scott  did  not  negligently  drive  upon  the  track. 
If  there  was  any  substantial  evidence  in  support  of  this 
fact  the  verdict  must  stand  although  the  preponderance  of 
the  evidence  may  be  against  it.  [1]  The  question  whether 
or  not  upon  a  given  occasion  the  conduct  of  a  person  is 
negligent  is  always  comparative  and  relative.  The  conduct 
must  be  compared  to  that  of  an  assumed  person  of  ordi- 
nary prudence,  and  must  be  considered  with  relation  to  all 
the  circumstances  attending  the  occasion  which  might  rea- 
sonably be  taken  into  consideration  by  a  person  of  ordinary 
prudence  in  determining  what  his  conduct  should  be.  The 
circumstances  to  be  considered  are  those  which  the  evidence 
shows  may  reasonably  be  supposed  to  have  been  known  to 
such  person  and  to  have  influenced  his  mind  and  actions  at 
the  time.  These  are  not,  necessarily,  the  circumstances 
which  afterward,  in  the  light  of  the  event,  it  can  be  seen 
should  have  been  known  to  him  and  should  have  influenced 
his  conduct.  Nor  is  his  wisdom  in  determining  what  to  do 
to  be  judged  by  the  event.  We  must,  as  nearly  as  possible, 
put  ourselves  in  his  place,  he  being  compelled  to  act  with- 
out foreknowledge  and  with  only  ordinary  prudence  and 
wisdom  to  jjnide  him.  In  some  particular  cases  of  frequent 
occurrence  it  has  been  established  by  a  long  course  of  judi- 
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cial  decision  that  certain  precautions  are  presumptively 
necessary  to  constitute  due  care,  and  that  if  one  of  these 
precautions  is  omitted  negligence  will  be  presumed  as 
matter  of  law.  For  example,  one  who,  in  traveling  a  pub- 
lic road,  crosses  the  track  of  an  ordinary  steam  railroad, 
must  before  going  upon  the  track  look  and  listen  for  an  ap- 
proaching train,  and  must  generally  stop  for  that  purpose. 
If  it  does  not  appear  that  he  did  these  things,  he  will  be 
considered  guilty  of  negligence  unless  he  shows  some  extra- 
ordinary and  unusual  conditions  which  render  it  unneces- 
sary. [2]  But,  in  general,  negligence  is  a  question  of 
fact  for  the  jury,  and  the  law  has  fixed  no  exact  standard 
of  care  other  than  the  general  one  that  it  must  be  such  as 
a  reasonably  prudent  man  would  exercise  in  the  particular 
circumstances.  Hence  in  ordinary  cases  it  is  peculiarly  a 
question  for  the  jury  or  court  trying  the  cause  to  decide  aa 
a  matter  of  fact  whether  or  not  the  person  was  culpably 
negligent.  Judged  by  these  rules,  we  think  the  verdict  in 
this  case  is  supported  by  sufficient  evidence.'* 

With  the  foregoing  instructive  views  as  our  guide,  we 
will  address  ourselves  to  the  evidence  in  the  case. 

On  the  morning  of  the  fifteenth  day  of  October,  1915, 
George  H.  Badger,  a  man  of  fifty-nine  years  of  age,  resid- 
ing with  his  family  on  Johnson  Avenue,  near  its  junction 
with  Geary  Street,  in  the  city  of  San  Francisco,  left  his 
said  home  about  half-past  6  o'clock  on  his  way  to  his 
work,  which  was  that  of  a  porter  for  a  downtown  furniture 
store.  He  came  along  the  west  side  of  Johnson  Avenue 
to  its  junction  with  Geary  Street,  and  there  left  the  curb 
with  the  intention  apparently  of  crossing  Geary  Street  to 
Commonwealth  Avenue,  which  has  its  junction  with  the 
noith  side  of  Geary  Street  nearly  opposite  Johnson  Avenue. 
Mr.  Badger  was  rather  hard  of  hearing  and  also  did  not  see 
well  at  a  distance,  although  he  wore  glasses  and  could  see 
fairly  well  near  at  hand.  As  he  stepped  from  the  curb  and 
proceeded  to  cross  Geary  Street  he  was  seen  by  the  motor- 
man  operating  the  car  by  which  he  was  later  struck  as  said 
car  was  proceeding  westward  on  Geary  Street  and  while  it 
was  somewhat  more  than  150  feet  away  from  the  place 
where  the  deceased  was  when  he  was  thus  seen.  The 
iiiotorman  stntos  that  the  deceased  while  thus  walking 
slowly  across  Geary  Street  was  facing  partially  toward  the 
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direction  from  which  his  car  was  coming  and  was  looking 
straight  ahead.  The  decedent  walked  to  or  upon  the  south- 
erly rails  of  the  defendant's  double  track  and  there  hesi- 
tated or  stopped,  according  to  the  testimony  of  the  witness, 
Martin  Lambert.  In  the  meantime  the  car  had  proceeded 
westward  upon  the  northerly  track  to  a  point  fifteen  or 
twenty  feet  from  the  place  where  the  decedent  was,  slowing 
down  as  it  approached  the  junction  of  these  streets  and 
Bounding  the  gong  occasionally.  As  the  car  reached  this 
point  it  had  slowed  down  almost  to  a  standstill.  At  this 
moment  the  decedent,  who  had  stopped  or  was  hesitating 
at  or  upon  the  defendant's  southerly  line  of  tracks,  started 
to  cross  over  when  the  car  also  started  to  go  ahead.  The 
motorman,  seeing  that  the  decedent  had  started  to  cross 
ahead  of  his  car,  rang  the  bell  vigorously  and  then  under- 
took to  stop  the  car,  but  was  unable  to  do  so,  and  the  dece- 
dent was  struck  and  thrown  upon  the  fender  of  the  car, 
receiving  injuries  from  which  he  died  shortly  thereafter. 
The  testimony  of  the  witness,  Martin  Lambert,  who  was  a 
passenger  upon  the  car  and  who  was  standing  near  the 
motorman  and  in  full  view  of  the  scene,  was  as  follows: 
'*A  man  stepped  off  of  Johnson  Avenue  walking  slow  .  .  . 
walking  very  slow,  and  stopped  on  the  other  side,  on  this 
side  of  the  railroad  tracks,  kind  of  hesitating  whether  he 
would  go  or  not,  it  looked  that  way ;  he  slowed  down  the 
car,  and  as  he  started  the  man  started  to  walk,  and  the 
fender  went  down  and  the  man  was  on  the  fender";  and 
again  he  says:  **IIe  almost  had  the  car  to  a  standstill  when 
he  started  it  off  again,  this  man  started  from  the  other  side 
of  the  railroad  track.  We  were  on  the  right-hand  track 
going  to  the  beach,  and  this  man  come  to  a  dead  standstill 
on  the  other  side  of  the  track,  because  he  crossed  the  other 
side  of  the  track  as  this  man  started  the  car  and  he  fell 
on  the  fender";  and  again,  speaking  of  the  car,  he  testi- 
fies: "We  had  checked  the  car  almost  to  a  standstill  and 
started  off  again,  and  as  we  started  off  again  the  accident 
happened."  It  is  true  that  this  witness,  in  a  written  but 
unsworn  statement  given  to  the  defendant's  employees  a 
day  or  two  after  the  accident,  gave  it  as  his  conclusion  that 
the  motorman  was  not  at  fault,  and  that  the  decedent  was 
entirely  to  blame,  but  with  this  conclusion  the  jury  appar- 
ently did  not  ay;rce.     Nor,  it  may   be  said,   did  the  trial 
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court,  since  it  denied  the  defendant's  motion  for  a  new 
trial.  The  testimony  of  the  motorman  does  not  very  mate- 
rially disagree  with  that  of  the  witness  Lambert,  and  these 
two  were  practically  the  only  living  eye-witnesses  to  the 
casualty. 

[3]  Upon  this  state  of  the  evidence  we  are  asked  to  conclude 
upon  appeal  that  the  defendant,  through  its  employees,  was 
not  negligent,  and  that  the  decedent  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  We  are  unable  to 
arrive  at  either  of  these  conclusions,  since,  in  our  opinion, 
to  reach  either  or  both  of  them  would  be  to  invade  the 
province  of  the  jury  which  sat  upon  the  case,  saw  and 
heard  the  witnesses,  and  had  submitted  to  its  discretion 
and  judgment  the  close  question  whether  the  decedent,  see- 
ing the  defendant's  car  slow  down  to  practically  a  stand- 
still at  or  near  a  street-crossing,  was  justified  in  conclud- 
ing that  it  had  done  so  in  order  to  permit  pedestrians  to 
pass  over,  and  hence  was  not  negligent  in  attempting  so  to 
do;  while,  on  the  other  hand,  the  motorman,  having  thus 
brought  his  car  to  practically  a  standstill  within  a  few  feet 
of  a  pedestrian  apparently  about  to  cross  over,  should  not 
have  stayed  its  progress  until  the  pedestrian  had  a  fair 
opportunity  to  pass,  and  whether  he  was  or  was  not  negli- 
gent in  going  ahead  under  such  circumstances  at  a  rate  of 
speed  which  made  it  impossible  to  stop  his  car  when  he 
discovered  the  pedestrian  had  put  himself  in  a  place  of 
danger.  The  jury  resolved  these  matters  against  the  appel- 
lant, and  with  their  conclusion  in  the  premises  we  cannot 
feel  that  it  is  our  province  to  interfere. 

In  reaching  this  conclusion  we  are  not  unaware  of  the 
rules  laid  down  in  Bailey  v.  Market  Street  etc.  Co,,  110  Gal. 
320,  [42  Pac.  914],  and  the  cases  which  follow  its  decision 
relative  to  the  rights  and  duties  of  railways  and  pedestrians 
in  respect  to  the  use  of  the  public  streets.  We  agree  with 
the  general  doctrine  announced  in  those  cases,  that  ordi- 
narily street-cars  which  run  upon  rigid  rails  have  the 
better  right  to  the  space  the  rails  occupy  to  which  pedes- 
trians must  give  way;  but  we  do  not  find  that  either  the 
law  or  the  facts  of  these  cases  fit  the  case  at  bar,  where 
the  question  is  one  of  fact  as  between  the  pedestrian  and 
the  motorman,  which  of  these  two  was  negligent  in  ad- 
vancing at  the  partieiilar  moment  just  before  the  collision  to^k 
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place.  Of  this  we  think  the  jury  was  the  sole  judge,  and 
with  its  conclusion  we  will  not  interfere.  In  respect  also 
to  the  doctrine  of  ''last  clear  chance"  we  see  no  room  for 
its  application  to  the  instant  case  under  the  facts  as  above 
set  forth. 
Judgment  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  11,  1919. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent 
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LAUEA  FLICKINGER,   Administratrix,   etc.,  Respondent, 

V.  0.  P.  McKESSON,  Appellant. 

[1]  Action  on  Foreign  Judgment — Sufpicienot  of  Certipioati  of 
Clebk  of  Foerign  Court. — In  an  action  on  a  foreign  judgement, 
the  certificate  of  the  clerk  of  the  foreign  court  to  the  record  sup- 
porting the  original  judorment  is  not  subject  to  the  objection  that 
it  fails  to  certify  "that  the  papers  are  copies  of  the  originals  on 
file  in  this  oiBce/'  where  such  clerk  does  certify  that  the  papers 
therein  enumerated  ''are  true  and  correct  copies"  of  certain  enumer- 
ated records,  "as  full  and  complete  as  the  same  remains  on  file  and  of 
record  in  my  ofBce,''  and  such  enumerated  copies  include  all  that 
is  necessary  to  prove  the  judgment. 

[2]  Id. — Description  of  Certifying  Officer. — The  certificate  of  the 
clerk  to  the  judicial  record  of  a  sister  state  is  sufficient  whether  such 
official  is  described  as  clerk  of  the  court  or  as  county  clerk  and 
ex-officio  clerk  of  the  court. 

[3]  Id. — ^Proof  op  Lost  Assignment — Admissibility  of  Certified 
Copt. — ^Where  the  assignment  of  a  foreign  judgment  has  been  lost, 
the  assignee,  in  an  action  on  such  judgment,  may  prove  the  assign- 
ment by  a  copy  thereof  certified  to  by  the  clerk  of  the  foreign 
court  as  being  a  true  copy  of  an  assignment  of  said  judgment  '*aa 
the  same  remains  of  record  and  on  file"  in  his  office. 
410al.App.— 37 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Leslie  R.   Hewitt,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lucius  M.  Fall  for  Appellant. 

P.  S.  McNutt  for  Respondent. 

SLOANE,  J. — This  is  an  action  by  the  assignee  on  a 
foreign  judgment.  Defendant  appeals  from  the  judgment 
here  under  the  alternative  method.  The  only  errors  as- 
signed are  as  to  the  sufficiency  of  the  identification  and 
authentication  of  the  record  from  the  district  court  of  the 
state  of  Iowa,  where  the  judgment  sued  on  was  obtained, 
and  of  the  assignment  thereof  to  plaintiff. 

We  find  no  merit  in  the  appeal. 

In  the  first  place,  our  attention  is  called  to  an  exhibit 
in  the  record,  being  marked  Defendant's  Exhibit  3,  Ex- 
emplified Abstract  of  Judgment  in  the  original  suit,  with 
certificate  of  the  clerk  of  the  court  in  which  the  matter  was 
pending  of  the  subsequent  assignment  of  the  judgment  to 
the  plaintiff  here.  The  facts  therein  set  forth,  if  binding 
on  the  defendant — as  they  appear  to  be,  he  having  intro- 
duced them  in  evidence — are  sufficient  to  support  the  judg- 
ment here  appealed  from.  But  aside  from  this,  the  exhibits, 
to  the  introduction  of  which  defendant  takes  exception, 
were  sufficiently  proved  and  authenticated  to  admit  them 
as  evidence. 

[1]  The  first  exception  is  to  Plaintiff's  Exhibit  1,  being 
a  certificate  of  the  clerk  of  the  Iowa  court  to  the  record 
suppoiling  the  original  judgment,  on  the  ground  that  it 
fails  to  certify  "that  the  papers  are  copies  of  the  originals 
on  file  in  this  office."  What  the  clerk  does  certify  is  that 
the  papers  therein  enumerated  **are  true  and  correct 
copies*'  of  certain  enumerated  rcoorrN,  *'as  full  and  com- 
plete as  the  same  remains  on  flc  tind  of  record  in  my 
office."  As  the  copies  ennincratcd  incliulc  all  that  is  neces- 
sary to  prove  llse  jiidRment,  and  are  of  the  records  on  file, 
we  see  no  renso!!  to  (jnosiion  t!ie  suTicicncy  of  the  certifi- 
cate, so  fj.r  Jo   lliL*  s;*jvjir.cJ  giuuiid  of  the  objection  goes. 
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[2]  The  second  specification  is  alleged  error  in  ad- 
mitting in  evidence  Plaintiff's  Exhibit  2,  being  the  cer- 
tificate of  authentication,  because  of  certain  unexplained 
erasures.  The  typewritten  certificate  of  the  clerk  to  the 
judgment  record,  and  the  certificate  of  the  judge  to  the 
clerk's  attestation,  contain  the  following  descriptive  words 
in  each  reference  to  the  clerk:  "I,  J.  N.  ToUingcr,  County 
Clerk  of  the  County  of  Pottawattamie,  State  of  Iowa,  and 
eX'Officio  clerk  of  the  District  Court  of  said  Pottawattamie 
County,  State  of  Iowa."  In  these  recitals  the  words 
'*  County  Clerk  of  the  County  of  Pottawattamie,  and  ex- 
officio"  have  been  erased.  This  leaves  these  certificates  ab 
relating  alone  to  the  official  in  question  as  the  "Clerk  of 
the  District  Court  of  said  Pottawattamie  County."  The 
judge  of  the  district  court  certifies  that  the  signature  is  the 
genuine  signature  of  said  J.  N.  ToUinger;  that  the  seal  an- 
nexed thereto  is  the  seal  of  said  district  court;  that  said 
ToUinger,  as  such  clerk,  is  the  proper  official  to  execute 
the  said  certificate  and  attestation;  and  that  such  attesta- 
tion is  in  due  form,  etc. 

Section  1905  of  the  Code  of  Civil  Procedure  provides 
that  a  judicial  record  of  a  sister  state  *'may  be  proved  by 
the  attestation  of  the  clerk  and  the  seal  of  the  court  an- 
nexed, if  there  be  a  clerk  and  seal,  together  with  a  certifi- 
cate of  the  chief  judge  or  presiding  magistrate,  that  the 
attestation  is  in  due  form."  The  certificates,  therefore,  as 
they  stand,  contain  all  that  is  necessary  to  the  authentica^ 
tion  of  the  record.  If  the  certifying  officer  is,  as  described, 
the  clerk  of  the  court,  that  is  sufficient.  The  matter  erased 
is  mere  surplusage.  The  certification  would  be  good  under 
either  state  of  the  facts.  The  final  certificate  to  the  official 
character  of  the  judge  in  this  exemplification  contains  the 
full  recital  without  erasures,  and  is  signed,  "J.  N.  ToUin- 
ger, County  Clerk  of  the  County  of  Pottawattamie,  State 
of  Iowa,  and  ex-officio  Clerk  of  the  District  Court  of  Iowa, 
in  and  for  Pottawattamie  County."  As  the  certificate  is 
in  due  form  either  way,  the  erasures  are  immaterial. 

[3]  The  third  assignment  of  error  is  upon  the  admission  in 
evidence  of  Plaintiff's  Exhibit  3,  which  is  in  terms  an 
assignment  by  the  judgment  creditor  of  the  Iowa  judgment 
to  the  plaintiff  here,  before  the  present  action  was  com- 
menced.    The  exhibit  is  certified  to  by  the  clerk  of  the  Iowa 
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court  as  b^ing  a  true  copy  of  an  assignment  of  said  judg- 
ment, "as  the  same  remains  of  record  and  on  file"  in  his 
office.  Appellant's  counsel  states  in  his  brief  that  this 
exhibit  was  admitted  in  evidence  over  defendant's  objection 
that  it  was  incompetent  and  not  the  best  evidence;  but  we 
find  no  record  of  such,  or  any,  objection,  either  in  the 
appendix  to  appellant's  brief  or  in  the  reference  given 
to  the  reporter's  transcript.  This  appeal  being  taken  under 
the  alternative  method,  it  is  incumbent  on  the  appellant  to 
point  out  in  the  record  the  matter  he  relies  upon  to  sup- 
port his  points.  In  any  event,  the  undisputed  evidence 
outside  of  this  record  is  ample  to  show  that  an  assignment 
in  writing,  which  was  lost,  had  been  made  and  delivered 
to  the  plaintiff  here  before  suit  on  the  judgment  was  com- 
menced, and  the  document  introduced  as  Plaintiff's  Exhibit 
3  was  properly  used  in  evidence  as  the  basis  of  plaintiff's 
parol  testimony  as  to  the  contents  of  the  lost  assignment, 
it  being  testified  by  one  of  plaintiff's  witnesses  that  the  lost 
assignment  was  in  the  same  form  as  the  one  shown  in  the 
exhioit. 
<)udgment  affirmed. 

Pinlayson,  P.  J.,  and  Thomas,  J.,  concurred. 


[Cir.  No.  2019.    Third  AppeUate  District.— June  13,  1919.] 

HERMAN     FROST,     Petitioner,     v.     THE     SUPERIOfi 
COURT  OP  MODOC  COUNTY  et  al.,  Respondents. 

[1]  Writ  or  Review  —  Final  Adjudication  of  SuBjEcr  Matter 
Necessary. — Review  of  a  proceeding  had  by  an  inferior  tribunal 
through  a  writ  of  certiorari  should  not  be  allowed  unless  in  such 
a  proceeding  there  has  been  a  final  adjudication  or  determination 
of  the  subject   matter   thereof. 

[2]  Id. — CONTEMPT  Proceedings — Order  to  Judgment  Debtor  not 
Final. — An  order  directing  a  judgment  debtor  to  appear  before  a 
referee  to  ansvvor  on  oath  conrerning  his  property  does  not  con- 
stitute a  final  ordor  in  a  contempt  proceeding  instituted  against  such 
judgment  debtor  for  failing  to  obey  such  order. 


1.  Certiorari  to  review  cuuleiupt  proceedings,  notSi  Ann.  Gas.  1914D, 
216. 
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[3]  Id. — ^Jurisdiction  of  Superior  Court — Right  to  Exercise  to  Final 
Judgment. — Whether  such  contempt  proceedings  are  instituted 
under  the  provisions  of  section  714  or  those  of  section  715  of 
the  Code  of  Civil  Procedure,  the  superior  court  has  jurisdiction 
to  hear  and  determine  such  proceedings,  and  such  court,  on  all 
proper  occasions,  is  to  be  permitted  without  interruption  to  exer- 
cise such  jurisdiction  until  its  judgment,  following  from  the 
employment  of  the  power  given  it  bj  the  statute  in  that  respect, 
has  become  finaL 

[4]  Id. — Errors  Affecting  Jurisdiction  —  When  Reviewable  on 
Certiorari. — Error  may  be  committed  in  the  steps  essential  to 
the  starting  in  operation  of  the  jurisdiction  vested  by  law  in 
superior  courts  of  certain  proceedings,  jet,  notwithstanding  such 
error,  such  court  must  be  permitted  to  proceed  to  a  final  deter- 
mination of  the  matter,  and  then,  if  it  should  appear  that  the 
court  has  not  correctly  followed  the  course  marked  out  by  the 
statute  to  put  in  motion  its  jurisdiction  and  it  appears  that  there 
is  no  adequate  remedy  at  law,  the  party  suffering  from  the  final 
adjudication  may  have  the  proceeding  reviewed  through  a  writ 
of   certiorari. 

f5]  Id. — Special  Proceedings — Omission  of  Jurisdictional  Require- 
ments— Review  of  Error. — The  fact  that  a  given  proceeding  is 
special  in  its  nature  and  that,  therefore,  every  step  necessary  to 
its  consummation  is  jurisdictional,  does  not  give  the  party  ag- 
grieved the  right  to  stop  the  proceeding  and  have  the  error 
reviewed  through  a  writ  of  certiorari  if  the  inferior  tribunal 
omits  to  observe  any  of  the  essential  facts  necessary  to  start  its 
jurisdiction    in    motion. 

PEOCEEDINQ  in  Certiorari  to  review  an  order  of  the 
Superior  Court  of  Modoc  County,  and  Clarence  A.  Raker, 
Judge  thereof,  directing  the  issuance  of  a  writ  of  attach- 
ment for  contempt.    Writ  dismissed 

The  facts  are  stated  in  the  opinion  of  the  court. 

Milton  S.  Hamilton,  Driver  &  Driver  and  Frank  Tade 
for  Petitioner. 

J,  E.  White  for  Respondents. 

HART,  J. — In  an  action  previously  instituted  by  Sallie 
C.  Turner  against  the  petitioner  and  one  Patrick  L.  Flani- 
gan,  a  judgment  for  the  sum  of  $8,166.60  was  entered  by 
the  clerk  of  the  above-named  respondent,  court,  against 
petitioner   and   said   Flanigan   on   the   thirteenth    day    of 
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March,  1919.  On  the  same  day  a  writ  of  execution  was 
issued  in  said  action  by  the  clerk  of  said  court  (respondent 
herein),  directed  to  the  sheriff  of  the  city  and  county  of 
San  Francisco.  Said  writ  was  returned  to  said  clerk  par- 
tially satisfied  and,  on  the  tenth  day  of  April,  1919,  was 
filed  by  said  clerk  with  the  papers  in  said  action.  The 
petition  here  alleges  that  *'on  the  tenth  day  of  April,  1919, 
an  oral  application  was  made  by  said  plaintiff  [Sallie  C. 
Turner]  to  said  Honorable  Clarence  A.  Baker,  in  his 
chambers  and  not  while  he  was  holding  court,  for  an  order 
directing  said  petitioner  to  appear  before  John  McCallan, 
a  notary  public,  in  and  for  the  said  city  and  county  of 
San  Francisco,  as  a  referee,  to  answer  on  oath  concerning 
his  property;  that  said  judge  thereupon  in  compliance  with 
such  application  made  in  said  action  the  following  order," 
and  then  follows  the  order  made  by  the  judge,  command- 
ing the  petitioner  to  appear  before  the  said  John  McCallan, 
notary  public,  a  referee,  etc.,  in  room  1012,  Mills  Building, 
San  Francisco,  on  the  twenty-third  day  of  April,  1919,  at 
10  o'clock  in  the  forenoon,  to  answer  on  oath  concerning 
his  property,  etc. 

It  is  made  to  appear  that  the  said  McCallan,  as  referee, 
made  and  signed  a  return  to  the  respondent,  superior 
court,  setting  forth  the  fact  that  the  order  above  mentioned 
was  served  in  due  time  on  the  petitioner  by  the  sheriff  of 
the  city  and  county  of  San  Francisco,  that  petitioner  **did 
not  appear  before  me  at  room  1012,  Mills  Building,  .  .  . 
on  the  twenty-third  day  of  April,  19*19,  at  the  hour  of  10 
o'clock  A.  M.,  or  at  all,  and  I  hereby  recommend  that  the 
said  Herman  Frost  be  punished  for  contempt  in  failing  to 
obey  the  said  order  and  that  the  court  take  such  steps  as 
may  seem  meet  and  proper  in  the  premises  to  punish  the 
said  Herman  Frost  for  his  contempt  of  this  referee  and  the 
order  of  the  court." 

Upon  receiving  and  the  filing  of  the  said  return  or  report 
of  the  said  referee,  the  respondents,  it  is  alleged,  ordered 
the  issuance  of  and  the  clerk  of  said  court  issued  "a  writ 
of  attachment  for  contempt  against  your  petitioner  and 
directed  to  the  sheriff  of  said  county  of  Modoc;  that  the 
time  for  the  return  of  said  writ  of  attachment  has  by  order 
of  said  superior  court  been  continued  to  the  sixteenth  day 
of  May,  1919,  at  the  hour  of  10  o'clock  A.  M." 


June,  1919.]       Frost  v.  Superior  Court.  583 

The  petition  further  alleges,  and  thus  are  stated  two  of 
the  grounds  upon  which  a  writ  of  certiorari  is  herein 
prayed  for  to  annul  the  proceedings  thus  far  in  the  con- 
tempt matter  inaugurated  against  the  petitioner:  "That  no 
affidavit  or  other  verified  application  was  presented  to  said 
judge  or  filed  in  said  action  as  the  basis  for  said  order  so 
issued  by  said  judge  in  his  chambers;  that  it  was  not  made 
to  appear  to  the  said  judge  at  the  time  of  said  application 
and  at  the  time  of  the  issuance  of  said  order,  or  at  all, 
that  the  petitioner  was  at  that  time  a  resident  of  the  said 
city  and  county  of  San  Francisco,  or  of  any  other  county, 
•  .  .  or  had  a  place  of  business  therein;  that  there  is  no 
paper  or  document  filed  in  said  action  or  with  said  court 
or  in  the  office  of  the  clerk  thereof  showing  or  tending  to 
show  the  residence  of  your  petitioner  at  the  time  said  order 
was  made,  and  that  the  only  paper  referring  to  said  matter 
is  the  order  set  forth  hereinabove.*' 

It  is  further  contended  that  it  nowhere  appears  that  the 
court  ever  made  an  order  appointing  the  said  McCallan  a 
referee  to  take  the  testimony  of  the  petitioner  concerning 
his  property,  the  only  reference  to  a  referee  in  said  pro- 
ceeding being  in  the  order  of  the  court  requiring  peti- 
tioner to  appear  before  the  said  McCallan,  '*a  referee  by 
me  appointed,"  etc.  It  is  also  maintained  that  the  statute 
requires  that  the  order  compelling  a  judgment  debtor  to 
appear  before  a  referee  to  answer  on  oath  concerning  his 
property  shall  be  made  in  court  as  a  court  order  and  not 
in  cliambcrs  by  the  judge,  as  was  the  fact  in  this  case. 

There  was  some  discussion  in  the  oral  argument  before 
the  court  of  the  question  whether  the  order  requiring  the 
petitioner  to  appear  before  the  referee  was  the  one  au- 
thorized by  section  715  or  that  authorized  by  section  714 
of  the  Code  of  Civil  Procedure,  the  respondent  contending 
that  the  order  was  based  on  the  last-named  section  and 
the  petitioner  contending  that  upon  the  provisions  of  the 
section  first  named  the  order  was  made.  But  a  considera- 
tion of  this  as  well  as  the  other  points  made  by  the  peti- 
tioner is,  as  we  view  the  matter  as  it  stands  before  us  now, 
foreign  to  any  requirement  imposed  upon  us  in  the  deter- 
mination of  what  we  conceive  to  be  the  controlling  question 
BuLiuitted  by  this  petition. 
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Counsel  for  petitioner,  in  his  brief,  states  that  ''section 
1068,  Code  Civ.  Proc,  subdivision  four,  provides  that  a 
petition  for  writ  of  review  must  show  that  there  is  a  final 
determination  or  judgment,  the  subject  of  the  attack.'* 
We  have  found  no  such  provision  in  section  1068,  nor,  after 
some  investigation,  have  we  found  such  a  provision  in  any 
other  part  of  said  code  nor  of  any  other  of  our  codes. 
[1]  But  we  think  the  rule  as  thus  stated  is  the  correct 
one  and  that  no  review  of  a  proceeding  had  by  an  inferior 
tribunal  through  the  writ  here  asked  for  should  be  al- 
lowed unless  in  such  a  proceeding  there  has  been  a  final 
adjudication  or  determination  of  the  subject  matter  thereof. 

The  petitioner  declares  that  the  order  requiring  him  to 
appear  before  the  referee  to  answer  on  oath  concerning 
his  property  is  a  final  order  and  that,  therefore,  the 
same  is  subject  to  review  and  annulment,  if  illegal,  through 
the  writ  of  certiorari.  It  is  undoubtedly  true  that  said 
order  was  in  a  sense,  if  not  entirely,  final.  Its  purpose 
merely  was  to  direct  the  petitioner  to  appear  before  the 
referee  for  the  purpose  therein  stated.  It  was  final  as  to 
that  matter  because  there  was  nothing  further  to  be  done 
in  that  particular.  But  the  question  which  we  are  asked 
to  review  herein  is  whether  or  not  the  proceedings  insti- 
tuted against  petitioner  for  contempt  are  legal  or  within 
the  jurisdiction  of  the  respondent,  court,  to  hear  and  deter- 
mine, although  therein  there  has  been  no  final  determina- 
tion or  adjudication.  [2]  It  is  true  that  the  order  direct- 
ing the  petitioner  to  appear  before  the  referee  is  the 
basis  of  said  proceedings,  but  it  does  not  constitute  a  final 
order  in  said  proceedings.  [3]  Of  course,  counsel  will 
not  attempt  to  dispute  the  proposition  that,  whether  the 
proceedings  in  contempt  were  inaugurated  under  the  pro- 
visions of  section  714  or  those  of  section  715  of  the  Code  of 
Civil  Procedure,  the  superior  court  nevertheless  has  juris- 
diction to  hear  and  determine  such  proceedings.  Both  sec- 
tions expressly  invest  superior  courts  with  such  jurisdiction. 
It  follows  that  those  courts,  on  all  proper  occasions,  are  to  be 
permitted  without  interruption  to  exercise  such  jurisdiction 
until  their  judgments,  following  from  the  employment  of 
the  power  given  them  by  the  statute  in  that  respect,  have 
become  final.  [4]  In  other  words,  error  may  be  com- 
mitted in  the  steps  essential  to  the  starting  in  operation  of  the 
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^  ' 

jurisdiction  vested  by  law  in  superior  courts  of  certain  pro- 
ceedings, yet,  notwithstanding  that  error,  such  court  must  be 
permitted  to  proceed  to  a  final  determination  of  the  matter, 
and  then,  if  it  should  appear  that  the  court  has  not  cor- 
rectly followed  the  course  marked  out  by  the  statute  to  put 
in  motion  its  jurisdiction  and  it  appears  that  there  is  no 
adequate  remedy  at  law,  the  party  suffering  from  the  final 
adjudication  may  have  the  proceeding  reviewed  through  a 
writ  of  certiorari.  It  certainly  cannot  be  held  to  be  the 
law  that  the  proceeding  before  a  court  may  be  arrested  at 
any  particular  time  in  the  progress  thereof  to  determine 
whether  the  court  has  committed  error  either  in  the  matter 
of  putting  its  jurisdiction  in  motion  or  in  ruling  upon  some 
proposition  arising  during  the  course  of  the  hearing  of  the 
proceeding. 

[6]  Counsel  for  the  petitioner,  however,  maintains  that 
the  proceeding  authorized  by  either  section  714  or  715  of 
tlie  Code  of  Civil  Procedure  is  special,  and  that,  therefore, 
every  step  necessary  to  its  consummation  is  jurisdictional. 
He  argues  from  this  premise  that  if  the  court  omits  to 
observe  any  of  the  essential  facts  necessary  to  start  its 
jurisdiction  in  motion,  the  proceeding  may  be  stopped  and 
the  error  reviewed  through  the  writ  prayed  for  here.  Of 
course,  the  statute  must  be  followed  with  substantial  strict- 
ness, but  the  same  is  true  of  statutes  authorizing  other  pro- 
ceedings in  the  superior  court.  Indeed,  the  same  argument 
may  be  advanced  as  to  a  proceeding  in  eminent  domain. 
That  is  a  special  proceeding,  and  the  action  authorized  for 
the  purpose  of  the  exercise  of  the  right  of  eminent  domain 
is  distinctly  different  in  many  respects  from  that  of  the 
ordinary  action  at  law  or  in  equity.  Would  counsel  con- 
tend that,  notwithstanding  that  the  statute  specially  invests 
superior  courts  with  jurisdiction  to  hear  and  determine 
eminent  domain  proceedings,  a  writ  of  review  would  be 
available  to  determine  whether  the  complaint  in  such  an 
action  stated  a  good  cause  of  action  or  was  sufficient  in 
the  statement  of  facts  to  put  the  court's  jurisdiction  of 
such  a  proceeding  in  motion?  We  think  that  no  such 
contention  would  be  made.  The  contention  of  counsel  for 
the  petitioner  in  this  case,  however,  in  substantial  effect, 
involves  the  same  proposition. 
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We  think  that  the  petition  here  is  premature,  that  if 
the  objections  to  the  proceedings  thus  far  had  in  the  con- 
tempt matter  against  the  petitioner  are  valid,  the  same  may 
be  urged  before  tlie  superior  court  having  jurisdiction  of  the 
proceeding,  and  that  the  writ  here  should,  therefore,  be  dis- 
missed.   It  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[C5v.   No.   1869.    Third   Appellate  District.— June   13,   1919.] 

D.  B.  RATZLAPP,  Respondent,  v.  TRAINOR^DESMOND 
COMPANY  (a  Corporation),  Appellant. 

[1]  Bboker'8  Commissions — AcnoN  to  Becoveb  —  CoNsmcBATiON 
Disputed — Admissibility  or  Parol  Evidence. — In  an  action  to 
recover  an  agreed  commission  for  the  sale  of  certain  real  prop- 
erty, if  the  consideration  for  the  agreement  is  disputed,  parol 
evidence   is  admissible  to  show  the  services  performed. 

[2]  Id. — Commission  Dependent  upon  Consummation  of  Sale — 
Disposition  of  Property  by  Vendor — Admissibility  of  Parol 
Evidence  to  Show  Status  of  Contracts  to  Purchase. — Where 
the  contract  provides  that  the  broker's  commission  is  to  be  paid 
pro  rata  as  the  purchase  price  for  the  land  is  paid,  and  the 
vendor  parts  with  the  title  to  the  land  before  such  purchase 
price  is  paid,  in  an  action  to  recover  the  agreed  commission, 
parol  evidence  is  admissible  to  show  that  at  the  time  such  vendor 
parted  with  all  interest  in  the  property  the  contracts  between  it 
and  the  purchasers  secured  by  the  plaintiff  were  in  full  force 
and  effect. 

[3]  Id. — ETpfect  of  Disposition  of  Property  on  Commission  Con- 
tract.— Where  a  vendor,  after  entering  into  a  contract  for  the 
sale  of  its  property,  conveys  its  title  to  the  property,  and  assigns 
its  agreement  to  sell  to  another,  it  immediately  becomes  liable  to 
the  agent  who  effected  such  sale  for  the  agreed  commission, 
although  such  commission  was  m'^de  dependent  upon  the  con- 
summation of  the  contract  of   purchase. 

[4]  Id. — Interest  on  Deferred  Commissions — Fcom  What  Date 
Computed. — Where  a  commission  contract  provides  that  the  com- 
missions are  to  bear  interest  "payable  as  received"  but  do  not 
specify  the  date  from  which  interest  is  to  bo  oompiitcjl.  "ntrrrst 
will  be  allowed  from  the  fomI  dnte  that  the  LLs»LruiiicLit  mus 
executed   rather  than   the  d^ile   that   it   bears. 


June,  1919.]     Ratzlapp  v.  Trainob-Desmond  Co.  587 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.  Charles  0.  Busick,  Judge.  Modified 
and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  S.  Butler,  C.  P.  McLaughlin  and  C.  E.  McLaugh- 
lin for  Appellant. 

Driver  &  Driver  and  B.  P.  Van  Dyke  for  Eespondent. 

BURNETT,  J.— On  or  about  the  first  day  of  March,  1912, 
the  Sacramento  Valley  Colonization  Company  entered  into 
a  contract  with  the  defendant  to  sell  to  the  latter  a  larjre 
body  of  land  in  the  Rancho  del  Paso,  in  Sacramento  County. 
At  that  time  and  for  some  time  thereafter  plaintiff  was  en- 
gaged in  selling  lands  for  defendant,  and  on  or  about 
March  26th  following  the  former  negotiated  with  one  W.  H. 
Stewart  for  the  sale  of  some  1,G08.33  acres,  and  thereafter 
defendant  entered  into  a  written  contract  with  Stewart  for 
the  sale  and  purchase  of  said  tract,  acknowledging  the  re- 
ceipt of  five  thousand  dollars,  and  agreeing  that,  when 
Stewart  paid  an  additional  sum  of  twelve  thousand  dol- 
lars on  the  purchase  price,  defendant  would  give  Stewart 
a  new  contract  according  to  a  form  attached  to  the  first 
contract.  When  said  twelve  thousand  dollar  payment  was 
about  due  according  to  said  contract,  plaintiff  ascertained 
that  Stewart  was  having  considerable  difficulty  in  raising 
funds  to  meet  this  payment,  and  on  the  twelfth  day  of 
June,  following,  without  any  objection  from  Stewart,  plain- 
tiff induced  one  W.  B.  Harrison  to  enter  into  a  contract 
with  defendant  for  the  purchase  of  section  29  included  in 
Stewart's  contract.  About  this  time  defendant,  without  the 
assistance  of  plaintiff,  sold  to  one  Jonas  320  additional  acres 
of  said  tract  covered  by  the  Stewart  contract.  Thereupon 
plaintiff  persuaded  Stewart  that  the  latter  could  handle  the 
residue  of  the  land  included  in  said  contract  and  he  came 
to  California  from  Oklahoma  and  entered  into  the  second 
written  contract  with  defendant,  whereby  the  latter  agreed 
to  sell  to  Stewart  the  north  one-half  of  section  65  and  of 
section  62,  being  all  the  land  covered  by  Stewart's  first 
contract,   after  deducting  those  portions  sold  to  Harrison 
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and  Jonas.  Defendant  gave  Stewart  credit  on  the  second 
contract  for  the  five  thousand  dollars,  paid  on  the  first,  the 
second  being  dated  Jul}'  1,  1912.  Immediately  after  this 
plaintiff  and  defendant  executed  the  following  written 
agreement:  "In  entering  into  an  agreement  with  D.  Ratzlaff 
in  the  sale  of  the  following  described  property  it  is  under- 
stood that  the  net  price  to  him  would  be  $87.50  and  the 
said  Batzlaff  having  disposed  of  the  said  land  at  $92.50 
per  acre,  it  is  therefore  understood  and  agreed  that  in 
consideration  of  the  work  done  and  to  be  done  in  the  sale 
of  Section  No.  29,  and  the  North  half  of  section  No.  62 
and  North  half  of  section  No.  65,  amounting  to  1288.33 
acres  located  on  Bancho  del  Paso  in  the  County  of  Sacra- 
mento, State  of  California,  we  agree  to  pay  D.  B.  Batzlaff 
of  the  city  of  Sacramento,  state  of  California,  the  sum  of 
$5  per  acre  as  commissions.  Said  commissions  to  be  paid 
pro  rata  as  paid  by  the  purchasers  after  the  first  twenty 
per  cent  payment  is  received.  No  commissions  to  be  paid 
out  of  the  first  twenty  per  cent.  The  above  commissions 
are  to  bear  6%  interest,  payable  as  received.'*  We  may  re- 
fer to  this  as  **the  commission  contract,"  and  upon  it  the 
action  is  based.  It  was  dated  February  19th,  but  was 
actually  executed  in  the  early  part  of  July,  1912.  The  rea- 
son for  antedating  is  explained  by  plaintiff,  but  that  con- 
sideration is  of  no  importance  here.  Thereafter  and  on  or 
about  January  18,  1913,  while  said  Stewart's  second  con- 
tract and  the  Harrison  contract  were  in  full  force,  defend- 
ant assigned  to  the  Farmers  &  Bankers'  Investment  Com- 
pany its  said  contract  of  purchase  with  the  Sacramento 
Valley  Colonization  Company  and  took  in  payment  therefor 
the  greater  portion  of  the  capital  stock  of  said  Investment 
Company.  About  the  same  time,  at  the  request  of  said 
defendant,  the  Colonization  Company  conveyed  the  lands 
covered  by  said  commission  contract  to  the  Investment 
Company,  and  on  or  about  June  11,  1913,  the  Trainor- 
Dcsmond  Company  sold  all  of  its  said  stock  to  one  E.  F. 
Bobbins.  Thereafter,  it  is  plain,  defendant  had  no  inter- 
est whatever  in  any  of  said  lands  or  in  either  of  said  con- 
tracts with  Stewart  and  Harrison. 

As  to  the  complaint  in  the  action,  no  criticism  seems  to 
be  justified.    In  brief,  it  may  be  stated  that  it  alleges  the 
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execution  of  said  commission  contract,  the  performance  by 
plaintiff  of  the  terms,  covenants,  and  conditions  therein 
recited,  **that  defendant  has  received  payment  in  full  for 
said  lands,  that  heretofore  and  while  said  contracts  of  sale 
were  in  full  force  and  effect,  defendant  sold  and  trans- 
ferred all  its  interest  in  the  said  lands,"  and  that  no  part 
of  said  amount  agreed  upon  has  been  paid.  The  complaint 
was  verified,  and  in  the  verified  answer  defendant  admitted 
the  execution  of  the  commission  contract,  but  claimed  that 
plaintiff  had  sold  thereunder  only  648.33  acres  and  was 
therefore  entitled  to  the  sum  of  $3,241.65  as  commissions 
instead  of  $6,441.65  as  claimed.  A  counterclaim  was  also 
set  up  for  about  one  thousand  six  hundred  dollars,  and 
the  prayer  was  that  this  sum  might  be  set  off  against  plain- 
tiff's claim,  and  defendant  offered  to  pay  to  plaintiff  the 
difference.  Defendant  was  permitted,  however,  by  the  court 
to  file  an  amended  answer,  from  which  was  omitted  the  ex- 
press admission  of  any  amount  due  plaintiff.'  No  objection 
was  made  to  the  form  of  the  amended  answer,  although 
somewhat  uncertain  in  its  denials  of  certain  material  alle- 
gations of  the  complaint,  and  the  cause  was  tried  by  the 
court.  The  findings  were  in  favor  of  plaintiff  on  the  com- 
mission contract  for  the  full  amount  claimed,  to  wit,  the 
sum  of  $6,441.65  together  with  interest  thereon  at  six  per 
cent  from  the  nineteenth  day  of  February,  1912,  amount- 
ing to  $8,060.23,  and  in  favor  of  defendant  for  the  coun- 
terclaim for  a  little  less  than  the  amount  demanded.  The 
judgment  was  for  the  difference,  the  sum  of  $6,130.66  in 
favor  of  plaintiff,  from  which  the  appeal  is  taken. 

[1]  In  the  trial  of  the  cause  much  parol  evidence  was 
received  of  the  services  performed  by  plaintiff  in  the  effort 
to  secure  purchasers  for  said  tract  of  land  and  to  effect 
its  sale.  This  included  an  account  of  the  negotiations  with 
said  Stewart  and  Harrison  and  a  statement  of  the  contracts 
which  plaintiff  induced  them  to  execute.  The  evidence  was 
objected  to,  principally  on  the  ground  that  it  was  thereby 
sought  to  prove  the  authority  of  plaintiff,  as  agent  to  rep- 
resent defendant  in  the  sale  of  real  property — and  it  is 
claimed  here  that  such  evidence  was  inadmissible  because 
violative  of  the  statute  of  frauds,  requiring  such  authority 
to  be  in  writing.  But  appellant  is  entirely  mistaken  in  the 
view  that  said  rule  is  applicable  to  this  case.    The  evidence 
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was  received  and  was  certainly  admissible  for  the  purpose 
of  showing  the  consideration  for  appellant's  promise  to  pay 
respondent  said  commission  of  five  dollars  per  acre.  It  was 
not  required  of  respondent  in  the  first  instance  to  offer 
such  evidence,  since  the  written  contract  would  raise  the 
presumption  of  sufficient  consideration.  But  the  answer 
virtually  denied  that  any  service  was  performed  that  would 
support  the  said  promise  to  pay,  and  respondent,  by  oflfer- 
ing  such  proof,  simply  anticipated  this  defense.  Plaintiflf, 
let  it  be  repeated,  did  not  rely  upon  any  parol  authorization 
of  agency,  but  this  action  was  and  is  based  upon  said  wriU 
ten  promise  to  pay.  If  A  should  enter  into  oral  negotia- 
tions with  B  to  sell  for  the  former  a  tract  of  land  and  the 
service  should  be  performed,  and  thereafter  A  should  exe- 
cute a  written  promise  to  pay  a  commission  therefor,  would 
anyone  contend  that,  if  the  consideration  for  said  promise 
were  disputed,  B  would  not  be  permitted  to  testify  as  to 
the  service  he  had  performed  for  At  We  think  there  can 
be  no  serious  controversy  about  the  matter  and  the  ruling 
was  altogether  correct. 

[2]  Parol  evidence  was  also  received  to  show  that,  at 
the  time  appellant  disposed  of  all  interest  in  said  land  and 
in  said  contracts  with  Stewart  and  Harrison,  the  agree- 
ments for  the  sale  to  them  were  in  full  force  and  effect. 
This  was  entirely  proper  in  view  of  the  condition  prescribed 
in  the  written  promise  for  the  payment  of  the  commission. 
It  was  to  be  paid  ^*pro  rata*^  as  the  purchase  price  was 
paid.  If,  therefore,  the  contracts  were  forfeited  by  Stewart 
and  Harrison  and  they  declined  or  refused  to  pay  the  pur- 
chase price,  respondent  would  not  be  entitled  to  his  com- 
mission and  appellant,  of  course,  would  be  released  of 
liability  therefor.  Respondent  assumed  the  responsibility 
of  losing  his  commission  if  said  Stewart  and  Harrison 
defaulted.  But  he  claimed,  and  still  contends,  that  his  com- 
mission became  due  by  reason  of  the  default  of  appellant, 
and,  manifestly,  to  take  advantage  of  that  default,  he  must 
show  that  he  had  not  already  lost  his  right  in  consequence 
of  the  forfeiture  of  the  said  Stewart  and  Harrison  con- 
tracts. 

[3]  There  remains  the  important  question  whether  the 
legal  effect  of  the  acts  of  appellant  as  to  the  sale  of  the 
property  to  the  Farmers  &  Bankers'  Investment  Company 
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was  to  make  the  said  commission  immediately  due.  It  is 
the  contention  of  respondent  that  by  said  sale  appellant 
**put  it  out  of  its  power  to  ever  receive  any  further  pay- 
ments or  benefits  under  the  Harrison  and  Stewart  contracts 
of  sale  or  to  take  steps  to  enforce  payment  thereunder. 
They  likewise  by  this  sale  put  it  out  of  the  power  of  plain- 
tiff to  do  any  further  work  for  them  under  his  commission 
contract,  if  there  was  any  further  work  to  be  done  there- 
under." In  support  of  this  claim  they  cite:  Wolf  v.  Marsh, 
54  Cal.  228 ;  Love  v.  Mabvry,  59  Cal.  484 ;  Poirier  v.  Gravel, 
88  Cal.  79,  [25  Pac.  962] ;  Bagley  v.  Cohen,  121  Cal.  604, 
[53  Pac.  1117] ;  Gra7it  v.  Warren,  31  Cal.  App.  458,  [160 
Pac.  847]  ;  Realty  Bonds  etc.  Co,  v.  Point  Richmond  Canal 
etc.  Co.,  171  Cal.  238,  [152  Pac.  433] ;  Cheatam  v.  Yar- 
hrovgh,  90  Tenn.  77,  [15  S.  W.  1076]. 

In  the  Wolf  case,  the  promise  in  writing  was  to  pay  W. 
a  certain  sum  of  money,  but  with  the  express  understanding 
that,  if  certain  mines  belonging  to  M.  should  yield  him  no 
p relit,  then  the  note  was  not  to  be  paid,  and  the  obligation 
was  to  become  null  and  void.  It  was  held  that  the  yielding 
of  profit  to  M.  from  the  mines  was  a  condition  precedent 
to  the  obligation  incurred ;  but  that  M.  having  rendered 
the  happening  of  the  condition  impossible  by  selling  the 
mines,  the  obligation  became  absolute.  The  decision  fol- 
lowed the  statement  of  the  principle  in  Bishop  on  Contracts, 
soction  690,  as  follows:  **If  one  voluntarily  puts  it  out  of 
his  power  to  do  what  he  has  agreed,  he  breaks  his  contract, 
and  is  immediately  liable  to  be  sued  therefor,  without  de- 
mand, even  though  the  time  specified  for  performance  has 
not  expired." 

In  the  Love  case  the  plaintiff's  assignors  ** contracted  to 
furnish  materials  and  perform  work  in  defendants'  mine, 
in  consideration  of  which  the  defendants  agreed  to  pay 
them  one  thousand  seven  hundred  dollars — eight  hundred 
dollars  down  during  the  progress  of  the  work,  and  the  bal- 
ance out  of  the  first  proceeds  of  the  mine,  after  deducting 
expenses."  It  was  held  that  the  contract  contemplated  that 
the  defendants  were  to  work  the  mine;  and  their  failure 
and  refusal  to  commence  to  work  it  within  a  reasonable  time 
rendered  them  liable  for  the  balance  to  be  paid. 

In  the  Poirier  case,  supra,  the  promise  was  to  pay  a  cer- 
tain sum  of  money  in  installments,  when  realized,  from  the 
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products  of  certain  land  owned  by  the  defendant,  and  it 
was  held  that  the  money  immediately  became  due  by  the 
sale  and  conveyance  by  the  defendant  to  others  of  the  land 
and  products. 

In  the  Bagley  case,  a  note  was  given  to  be  paid  out  of 
the  profits  of  a  business,  and  it  was  held  that  the  liability 
became  fixed  and  absolute  when  the  maker  voluntarily 
put  it  out  of  his  power  to  make  any  profit  out  of  the  busi- 
ness or  to  fulfill  the  contract  according  to  its  terms,  by  a 
sale  and   conveyance  of  the  business. 

In  the  Qrant  case,  the  balance  of  the  purchase  price  of 
certain  lands  was  to  be  paid  out  of  the  proceeds  of  a  cer- 
tain quarry,  and  the  vendee  having  repudiated  his  agree- 
ment to  work  the  mine,  it  was  held  that  the  measure  of 
plaintiff's  damage  was  the  full  balance  due  in  cash,  and  not 
the  amount  of  the  royalty  that  the  quarry  might  have 
yielded  had  it  been  worked. 

In  the  Realty  Bonds  case,  the  action  was  by  an  agent  to 
recover  commissions  for  the  sale  of  a  tract  of  land  to  be 
paid  out  of  the  purchase  price.  The  vendor  agreed,  how- 
ever, to  make  extensive  improvements  on  the  land.  He 
failed  to  keep  his  agreement,  and  it  was  held  by  the  su- 
preme court  that  this  tended  to  show  that  he  had  prevented 
the  purchasers  from  paying  the  purchase  price,  and  that, 
under  these  circumstances,  the  agent  was  entitled  to  his 
full  commission. 

In  the  Cheatam  case,  a  real  estate  broker  was  to  be  paid 
his  commission  out  of  the  purchase  price,  but  it  was  held 
that  he  was  entitled  to  said  commission  notwithstanding 
there  was  no  sale,  since  the  sale  was  not  consummated  by 
reason  of  a  defect  in  the  vendor's  title. 

The  principle  of  the  foregoing  cases  would  assuredly 
apply  here,  if  it  be  true,  as  claimed  in  the  brief  of  appel- 
lant, that  the  Stewart  contract  was  canceled  by  mutual 
consent  of  Stewart  and  appellant.  If  appellant  consented 
to  such  cancellation  it  would,  of  course,  by  this  voluntary 
act,  in  a  legal  sense  prevent  the  payment  of  the  purchase 
price.  The  commission  contract  necessarily  implied  that 
appellant  would  act  in  good  faith  and  do  nothing  to 
prevent,  or  even  discourage  or  embarrass  the  completed 
purchase  of  the  property.    Indeed,  according  to  the  plainest 
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principles  of  honesty  and  fair  dealing,  appellant  was  re- 
quired to  do  everything  possible  to  promote  the  purchase 
of  the  land  by  Stewart  and  Harrison,  and  thereby  to  aid  in 
securing  the  purchase  price,  to  the  end  that  respondent 
might  receive  compensation  for  the  services  which  he  had 
performed. 

The  court,  however,  found  that  the  said  contracts  of 
Stewart  and  Harrison  were  still  in  force  at  the  time  of  the 
conveyance  as  aforesaid  to  the  said  Farmers  &  Bankers' 
Investment  Company.  But  by  this  conveyance  and  the 
assignment  to  said  company  by  appellant  of  all  its  interest 
in  said  Stewart  and  Harrison  contracts  it  waived  all  inter- 
est in  the  payment  of  said  purchase  price,  and  violated  its 
implied  obligation  to  promote  the  purchase  of  the  property 
by  Stewart  and  Harrison.  The  commission  contract  clearly 
contemplated  that  appellant  would  not  change  its  attitude 
toward  the  property  to  the  detriment  of  respondent.  This 
is  not  like  the  case  where  a  vendor,  who  has  entered  into 
an  executory  contract  for  the  sale  of  real  estate  simply 
conveys  the  property  to  another  before  the  maturity  of 
the  obligation  under  said  contract  or  where  he  enters  into 
a  contract  for  the  sale  of  property  which  he  does  not  own 
at  the  time  of  the  execution  of  the  contract.  But  in  the 
case  at  bar,  the  vendor  not  only  conveyed  all  of  his  title 
in  the  land  but,  also,  relinquished  all  of  his  interest  in  the 
contract  of  sale,  in  which  contract  respondent  was  directly 
interested  and  upon  which  the  payment  of  his  commission 
depended.  The  effect  of  appellant's  conduct,  as  far  as  re- 
spondent's interest  is  concerned,  was  the  same  as  though  the 
former  had  entirely  rescinded  or  abandoned  the  contracts 
with  Stewart  and  Harrison. 

In  39  Cyc.  1388,  it  is  said:  "According  to  the  weight 
of  authority,  where  the  vendor  upon  default  in  perform- 
ance of  the  purchaser  or  in  the  absence  of  such  default 
sells  the  land  to  a  third  party,  this  will  amount  to  a  re- 
scission of  the  contract  of  sale,  and  a  fortiori  the  contract 
will  be  considered  as  rescinded  when  in  addition  to  the 
sale  the  vendor  notifies  the  purchaser  that  he  considers  his 
contract  rescinded.  According  to  some  decisions,  however, 
sale  of  the  property  to  a  third  person  does  not  of  itself 
constitute  a  rescission.     These  decisions  proceed  upon  the 
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theory  that  the  vendor  has  not  made  performance  on  his 
part  impossible,  since  he  has  it  in  his  power  to  repurchase 
the  property  and  perform  the  contract."  The  rule  as 
stated  in  the  latter  portion  of  tlie  above  quotation  prevails 
in  California.  {Joyce  v.  Sliafer,  97  Cal.  335,  [32  Pac. 
320] ;  Shdvely  v.  Semi-Tropical  Land  Co.,  99  Cal.  259,  [33 
Pac.  848].) 

But  here,  as  we  have  seen,  the  appellant  has  gone  further 
and  assigned  its  agreement  to  sell.  It  has  therefore  in 
effect  abandoned  and  made  it  impossible  for  it,  at  least, 
to  carry  out  the  contract  with  Stewart  and  Harrison. 

In  fact,  by  said  commission  contract,  the  parties  con- 
templated that  appellant  should  retain  its  interest  in  the 
property  and  in  the  purchase  price  until  the  commission 
was  paid.  {Love  v.  Mahwry,  59  Cal.  484.)  While  not 
explicitly  stated  it  is  fairly  implied,  indeed,  that  the  com- 
mission was  to  be  paid  out  of  the  purchase  price.  Is  that 
not  a  reasonable  inference  from  this  language:  ^'Said  com 
missions  to  be  paid  pro  rata  as  paid  by  the  purchasers  after 
the  first  twenty  per  cent  payment  is  received.  No  commis- 
sions to  be  paid  out  of  the  first  twenty  per  cent!"  Why 
should  appellant  be  at  pains  to  provide  that  no  part  of 
the  commissions  shall  be  paid  **out  of"  the  first  twenty 
per  cent  of  the  purchase  price,  if  it  was  the  understanding 
that  it  should  be  paid  out  of  no  portion  of  said  price? 
The  fact  that  the  first  twenty  per  cent  was  thus  distin- 
guished creates  the  implication  that  the  remaining  eighty 
per  cent  was  to  be  impressed  with  the  burden  of  the 
commission. 

We  may  add  that  this  view  leads  to  no  injustice,  since 
the  services  were  performed  by  respondent  and  a  large  sum 
of  money  was  paid  to  appellant  by  Stewart  and  Harrison 
and  the  property  was  afterward  sold  for  its  full  value. 

Appellant  claims  that  'Hhe  finding  and  judgment  show 
that  the  court  allowed  $5  per  acre  on  1,608.33  acres.  The 
contract  on  its  face  provides  only  for  commission  on 
1,288.33  acres."  We  do  not  so  read  the  record.  The  court 
found  that  the  principal  sum  due  for  commissions  is 
$6,441.65.  As  we  figure  it,  1,288.33  acres  at  $5  per  acre 
would  just  equal  that  sum. 

[4].  The  remaining  question  relates  to  the  allowance  of 
interest.     It  is  to  be  observed  that  the  commission  contract 
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does  not  specify  the  date  from  which  interest  shall  be  com- 
puted. It  is  provided:  **That  above  commissions  are  to 
bear  six  per  cent  interest  payable  as  received."  It  thus 
appears  that  the  interest  was  to  be  due  at  the  same  time 
as  the  installments  of  the  commission  and  the  rate  was  to 
be  six  per  cent,  but  the  initial  point  for  the  computation 
was  not  specified.  In  R.  C.  L.,  section  23,  it  is  said:  **It 
seems  to  be  generally  agreed  that  where  an  instrument  is 
payable  at  a  future  day,  with  interest,  and  nothing  is  said 
in  it  as  to  the  commencement  of  the  interest  period,  it  is 
to  be  computed  from  the  date  of  the  instrument." 

In  one  of  the  cases  cited  in  support  of  the  text,  Hackers 
berry  v.  SJiaw,  11  Ind.  392,  the  language  of  the  stipulation 
was:  **With  six  per  cent  interest,  if  not  paid  at  maturity." 
The  supreme  court  of  Indiana  said:  **The  only  question 
raised  is,  whether  interest  should  be  computed  from  the 
date  of  the  bill,  or  only  from  the  time  of  the  default.  The 
court  below  allowed  interest  from  the  date  of  the  bill. 
This,  we  think,  was  right.  To  construe  the  words  'with 
six  per  cent  interest,  if  not  paid  at  maturity,'  to  mean 
interest  from  the  time  of  default  merely  would  be  equiva- 
lent to  striking  them  out  of  the  bill  entirely.  That  would 
be  the  effect  of  the  bill,  without  any  statement  as  to 
interest." 

Lord  Denman,  C.  J.,  delivering  the  opinion  of  the  court 
in  Ra/fey  v.  Oreenwell,  10  Ad.  &  E.  222,  said:  "Generally 
speaking,  an  installment  of  this  sort  carries  interest  from 
its  date  whether  payable  on  demand  or  at  a  time  specified. 
The  reason  is,  that  the  party  who  makes  the  promise  must 
expect  to  keep  it;  and  if  he  does,  no  interest  can  be  due 
from  any  other  period  than  the  date." 

But  it  appears  herein,  and  the  court  so  found,  that 
said  commission  agreement  was  executed  on  or  about  the 
first  day  of  July,  although  it  bears  date  of  February  19, 
1912.  We  think  the  real  rather  than  the  apparent  date  is 
what  the  parties  had  in  mind.  It  is  hardly  to  be  supposed 
that,  in  the  absence  of  an  agreement  to  that  effect,  the 
parties  contemplated  the  payment  of  interest  for  a  period 
prior  to  the  execution  of  any  promise  on  the  part  of  the 
obligor.  As  we  compute  it,  the  court  allowed  as  interest 
about  $43  in  excess  of  the  sum  due.  The  facts  fully  appear 
in  the  findings,  and  the  judgment  may  be  modified  here 
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by  reducing  the  amount  to  $6,087,  and,  as  thus  modified, 
it  is  afSrmed,  respondent  to  recover  his  costs. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  11,  1919. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent. 
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MICHAEL  MAGUIRE  et  al,  Appellants,  v.  TIMOTHY  A. 

REARDON  et  al.,  Respondents. 

[1]  Municipal  Cobpobations — 8an    Francisco — Erection   or   Buil]>- 

INOS    CONTBAET    TO    LaW — PERPETUATION    OF    NUISANCE — EQUITY. — 

A  temporary  wooden  building  erected  in  violation  of  law  within 
the  fire  limits  of  the  city  and  county  of  San  Francisco  after  the 
great  conflagration  of  April  18,  1906,  constitutes  a  public  nui- 
sance, and  a  court  of  equity  will  refuse  any  relief  designed  to 
perpetuate  its  maintenance,  regardless  of  the  validity  of  the 
ordinance  under  which  the  board  of  public  works  is  proceeding 
to  demolish   such  building. 

[2]  lb. — Building  Ordinance — Application  to  Wooden  Buildings — 
Discrimination. — The  ordinance  of  the  city  and  county  of  San 
Francisco,  approved  May  8,  1917,  and  known  as  "The  Building 
Law/'  is  not  discriminatory  in  providing  for  the  general  demoli- 
tion and  removal  of  wooden  buildings,  and  not  referring  to  build- 
ings of  other  inflammable  material. 

[8]  Id. — Ordinance  not  Retroactive. — The  building  sought  to  be 
removed  by  the  city  having  been  erected  after  the  ordinance  de- 
fining the  fire  limits,  the  ordinance  providing  for  the  general 
demolition  and  removal  of  wooden  buildings  within  such  limits 
is  not  retroactive. 

[4]  Id. — Demoution  of  Building — Due  Process  of  Law. — Where  a 
building  is  erected  in  violation  of  an  ordinance  fixing  the  fire 
limits,  it  may  be  torn  down  and  removed  without  any  judicial 
proceeding  whatever. 

4.  Right   of  municipality  to  remove  building  erected   within   fire 
limits  in  violation  of  valid  ordinance,  note,  9  Ann.  Caa.  292. 
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[6]  Id. — Permission  by  Citt  to  Ebect  Buildimo — Implied  Contract. 
The  fact  that  the  city  permitted  the  erection  of  such  building^ 
in  yiolation  of  the  ordinance  fixing  the  fire  limits  did  not  con- 
stitute an  implied  contract  apon  its  part  that  the  owners  thereof 
should  be  permitted  to  maintain  it,  including  the  right  to  enter 
into    contracts   with   others    for   the   use    and    enjo^rment    thereof. 

[6]  Id. — ^Knowledgx  of  Illegautt — Presumption  as  to  Tenants. 
Such  building  having  been  erected  in  violation  of  the  provisions 
of  the  ordinance  fixing  the  fire  limits,  any  contracts  made  by  the 
owners  with  their  tenants  must  be  deemed  to  have  been  made 
with  the  knowledge  that  the  building  was  illegally  maintained, 
and  subject  to  the  right  of  the  city  to  remove  it  at  any  time. 

[7]  Id. — Pouce  Power. — The  police  power  cannot  be  bartered  away 
even  by  express  contract,  and  the  power  to  remove  a  wooden 
building  erected  within  the  fire  limits  is  an  exercise  of  the  police 
power  of  the   first  importance. 

[8]  Id. — Demolition  of  Buildings  bt  Board  of  Pubuo  Works- 
Power  OF  Supervisors  to  Authorize. — ^Under  the  provisions  of 
the  charter  of  the  dty  and  county  of  San  Francisco,  the  board  of 
supervisors  has  ample  power,  by  the  adoption  of  an  ordinance,  to 
confer  upon  the  board  of  public  works  full  and  complete  authority  to 
take  and  provide  the  required  steps  to  remove  the  wooden  build- 
ings erected  and  maintained  within  the  fire  limits  contrary  to 
law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  E.  Crothers,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Andrew  Q.  Maguire  and  J.  P.  Riley  for  Appellants. 

Qeorge  Lull,  City  Attorney,  and  Maurice  T.  Dooling,  Jr., 
Assistant  City  Attorney,  for  Respondents. 

WASTE,  P.  J.— Plaintiffs  and  appellants  brought  this 
action  to  enjoin  respondents,  the  board  of  public  works  and 
chief  building  inspector  of  the  city  and  county  of  San 
Francisco,  from  demolishing  a  certain  wooden  building 
erected  and  maintained  within  the  fire  limits  of  said  city 
and  county.  The  cause  was  submitted  upon  an  agreed 
statement  of  facts,  and  this  is  an  appeal  from  the  judg- 
ment of  the  lower  court  denying  the  plaiutififs  the  relief 
asked  for. 
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The  building  was  erected  in  May,  1906,  immediately 
following  the  great  fire  of  that  year,  at  a  cost  of  twelve 
thousand  dollars,  and  is  a  wooden  building  containing  nine 
stores,  producing  a  substantial  rental,  the  tenants  in  the 
said  nine  stores  using  the  same  for  lawful  business  pur- 
poses. At  the  time  of  its  construction,  by  and  with  the 
consent  of  defendants,  and  under  the  written  permit  and 
supervision  of  the  said  board  of  public  works,  an  oven  was 
constructed  and  installed  by  the  plaintiffs  in  said  building, 
and  as  a  part  thereof,  at  a  cost  of  seven  hundred  dollars. 
By  its  construction  the  oven  became,  and  at  the  time  of  the 
filing  of  the  complaint  still  was,  a  part  of  the  building. 

Acting  under  and  by  virtue  of  the  authority  and  direction 
of  an  ordinance  of  the  city  and  county  of  San  Francisco, 
approved  ]May  8,  1917  (Ordinance  No.  4170,  N.  S.),  and 
known  as  **The  Building  Law,"  the  board  of  public  works 
adopted  a  resolution  directing  plaintiffs  to  raze  the  build- 
ings in  question  within  five  days  of  the  date  of  the  service 
of  notice  thereof.  The  adoption  of  this  resolution  was  fol- 
lowed by  notice  served  on  plaintiffs,  to  the  effect  that  the 
board  would  demolish  and  remove  the  buildings  upon  the 
failure  of  the  plaintiffs  to  remove  the  same  within  five  days 
of  the  date  of  the  notification.  Notice  of  the  intention  of 
the  board  of  public  works  was  also  served  on  each  of  the 
tenants  of  the  building.  Application  to  the  lower  court 
for  an  injunction  to  prevent  the  board  from  carrying?  out 
its  determination,  and  the  judgment  of  the  lower  court, 
refusing  the  same,  followed. 

The  question  thus  clearly  presented  to  this  court  for 
determination  is  whether  or  not  wooden  buildings  erected 
within  the  fire  limits  may  be  summarily  destroyed  by  duly 
authorized  public  officers  of  the  municipality.  Appell.nnt 
maintains  that  the  only  ordinance  in  force  covering  the 
subject  at  the  time  of  the  erection  of  the  building  did  not 
prohibit  the  erection  of  a  one-story  wooden  building  swh 
as  the  one  in  question ;  and  that  there  is  nothing  in  the 
charter  of  the  city  and  county  of  San  Francisco  prohibiting 
such  construction.  These  propositions  must  be  determined 
adversely  to  the  contention  of  the  appellants. 

The  charter  of  the  city  and  county  of  San  Francisco  now 
provides,  and  at  all  times  mentioned  in  the  agreed  state- 
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ment  of  facts  did  provide,  in  subdivision  5  of  section  1, 
chapter  II,  article  II,  as  follows,  to  wit: 

"Section  1.  Subject  to  the  provisions,  limitations  and 
restrictions  in  this  charter  contained,  the  Board  of  Super- 
visors shall  have  power  .  .  . 

**5.  To  fix  limits  within  which  wooden  buildings  or 
structures  shall  not  be  erected,  placed,  or  maintained,  and 
to  prohibit  the  same  within  sueh  limits.  Such  limits  when 
once  established  shall  not  be  changed  except  by  extension/' 

Pursuant  to  the  power  thus  given  by  the  charter,  and 
long  prior  to  the  construction  of  the  frame  building  herein 
referred  to,  the  board  of  supervisors  of  the  city  and  county 
of  San  Francisco  duly  and  regularly  adopted  and  enacted 
an  ordinance,  No.  1198.  Said  ordinance  was  approved  on 
May  5,  1904,  and  was  entitled:  ** Defining  the  fire  limits  of 
the  City  and  County  of  San  Francisco."  This  ordinance 
provides  in  section  1  thereof  that:  **The  fire  limits  shall 
be  bounded  by  a  line  commencing  .  ,  .  ,"  followed  by  an 
apt  description  of  metes  and  bounds.  The  building  in 
question  here  is  situated  within  the  described  district. 
Section  2  of  the  ordinance  provides  a  penalty  for  violating 
the  provisions  of  the  ordinance,  but  does  not  otherwise 
provide  that  wooden  buildings  or  structures  shall  not  be 
erected,  placed  or  maintained  within  the  district  described. 
The  above  provisions  of  the  charter  and  this  same  ordinance 
were  considered  by  this  court  in  Bancroft  v.  Goldberg^ 
Bowen  dk  Co,,  16  Cal.  App.  Dec.  37,  and  it  was  there  held 
that  the  effect  of  the  ordinance  and  the  charter  provisions 
is  to  make  the  erection  or  maintenance  of  a  wooden  building 
within  the  fire  limits,  as  defined  in  the  ordinance,  unlawful; 
tliat  the  function  of  the  ordinance  is  to  define  the  fire 
limits,  and  when  these  limits  are  thus  defined  the  charter 
itself  makes  it  unlawful  to  erect  or  maintain  wooden 
buildings  within  such  limits.  The  court  said:  **No  express 
prohibition  in  the  ordinance  is  required.  The  charter 
makes  the  prohibition.  ...  So  when  the  board  of  super- 
visors adopted  the  ordinance  defining  the  fire  limits,  it 
was  exercising  its  power  *to  fix  the  limits  within  which 
wooden  buildinofs  or  structures  shall  not  be  erected,  placed, 
or  maintained.*  It  was  thus  unlawful  to  maintain  the 
laiilHing  in  q'lostion  up'^n  the  leased  p"emiscs  at  the  date  of 
the  lease  and  at  all  tin.cs  siiUacciiicnt'.y." 
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The  supreme  court  granted  a  rehearing  in  the  above  case 
and  in  Bancroft  v.  Ooldberg,  Bowen  cfe  Co.,  166  Cal.  416, 
[137  Pac.  18],  sustained  the  decision  of  this  court  to  the 
effect  that  the  building  there  under  consideration  was 
erected  in  violation  of  the  provisions  of  the  building  ordi- 
nance of  the  city  and  county  of  San  Francisco. 

[1]  The  appellants  argue  that  Ordinance  No.  4170, 
N.  S.,  under  which  the  respondents,  the  board  of  public 
works,  are  proceeding  to  demolish  this  building  is  uncon- 
stitutional for  various  reasons.  The  supreme  court,  in 
Bamroft  v.  Ooldberg,  Bowen  dk  Co.,  supra,  further  held 
that  the  ordinance  requiring  the  building  which  had  been 
erected  subsequently  to  April,  1906,  in  violation  of  the 
existing  laws  of  the  city  and  county,  to  be  demolished  or 
removed  on  or  before  a  certain  date,  is  a  declaration  of  the 
policy  of  the  board  of  supervisors  that  all  temporary 
wooden  buildings,  erected  in  violation  of  law  within  the  fire 
limits  after  the  great  conflagration  of  April  18,  1906,  are 
a  menace  to  the  safety  of  the  city,  no  longer  finding  any 
possible  warrant  in  the  necessities  of  the  people,  and  that 
they  constituted  public  nuisances  which  should  be  abated 
as  soon  as  is  reasonably  possible.  We  see  no  distinction 
between  the  building  under  consideration  in  that  case  and 
the  one  which  is  the  subject  of  this  litigation.  The  build- 
ing constitutes  a  public  nuisance  and  a  court  of  equity 
will  refuse  any  relief  designed  to  perpetuate  its  mainte- 
nance, regardless  of  the  validity  of  the  ordinance.  {Varney 
&  Green  v.  Williams,  155  Cal.  318,  [132  Am.  St.  Rep.  88, 
21  L.  R.  A.  (N.  S.)  741,  100  Pac.  867].)  It  would  appear, 
therefore,  that  the  appellants  are  not  in  position  to  attack 
said  ordinance  No.  4170,  for  the  reason  that,  having 
erected  a  wooden  building  in  violation  of  law,  and  having 
continued  in  violation  of  law  to  maintain  it  to  the  present 
time,  they  cannot  seek  aid  of  a  court  of  equity  to  maintain 
it.     (Civ.  Code,  sec.  3517.) 

[2J  Assuming,  however,  that  appellants  might  suggest 
the  unconstitutionality  of  the  ordinance,  and  for  the  reasons 
urged  on  this  appeal,  we  are  satisfied  that  there  is  no  merit 
in  any  of  the  points  made.  The  ordinance  is  not  discrim- 
inatory in  providing  for  the  general  demolition  and  removal 
of    wcoden    buildings,   and   not  referring   to   buildings  of 
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other  inflammable  material.  {Bawmgartner  v.  Hasty,  100 
Ind.  575,  [50  Am.  Rep.  830].) 

[3]  The  ordinance  is  not  retroactive,  for  the  building 
sought  to  be  removed  by  the  city  was  erected  after  the 
passage  of  the  ordinance  defining  the  fire  limits.  {Ban^ 
croft  V.  Goldberg,  Bbwen  df  Co.,  suprci.) 

[4]  The  ordinance  does  not  deprive  appellants  of  any 
vested  rights  without  due  process  of  law.  "In  removing  a 
building  erected  in  violation  of  law  ...  no  private  right 
is  invaded,  because  none  could  grow  out  of  the  illegal  act.'' 
{Baumgartner  v.  Hasty,  supra;  Brooklyn  v.  Furey,  30  N.  T. 
Supp.  349.)  Such  building  erected  in  violation  of  an  ordi- 
nance fixing  the  fire  limits  may  be  torn  down  and  removed 
without  any  judicial  proceeding  whatever.  {Eikenlaub  v. 
City  of  St.  Joseph,  113  Mo.  395,  [18  L.  R.  A.  590,  21  S.  W. 
8] ;  Lemmon  v.  Guthrie  Center,  113  Iowa,  36,  [86  Am.  St 
Rep.  361,  84  N.  W.  986].) 

[5]  Appellants  contend  that  because  the  city  permitted 
them  to  erect  a  building,  there  was  at  least  an  implied 
contract  upon  its  part  that  they  should  be  permitted  to  main- 
tain it,  including  the  right  to  enter  into  contracts  with  others 
for  the  use  and  enjoyment  of  it.  This  contention,  like  all 
the  others  made  by  the  appellants,  has  been  decided  to  the 
contrary. 

''The  charter  of  the  city  and  county  of  San  Francisco 
authorizes  the  board  of  supervisors  to  fix  the  limits  within 
which  wooden  buildings  or  structures  shall  not  be  erected 
or  maintained,  and  provides  that  'such  limits  when  once 
established  shall  not  be  changed  except  by  extension.' 
(Charter,  c.  II,  sec.  5.)  So  that  it  would  seem  that  the 
supervisors  would  have  had  no  authority  after  the  fire, 
even  by  ordinance,  to  permit  the  erection  of  any  wooden 
building  within  the  limits  previously  defined  as  the  fire 
limits,  the  charter  provision  limiting  their  powers  in  this 
behalf.  But  they  did  not  even  purport  to  so  do  by  ordi- 
nance, which  even  if  there  were  no  charter  provisions  would 
be  essential  to  any  change  in  existing  ordinances  on  the 
subject.  All  that  there  was  in  this  case  in  effect  was  the 
unofficial  announcement  of  the  municipal  authorities  that 
they  would  regard  the  law  on  the  subject  suspended  for 
the  time  being  and  would  not  attempt  to  enforce  it,  which 
was  followed  by  the  actual  failure  on  the  part  of  such  au- 
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thorities  to  enforce  the  same.  The  good  faith  both  of  the 
authorities  and  those  erecting  wooden  buildings  under  the 
assurance  thus  given  is  not  to  be  questioned  in  the  slightest 
degree.  It  may  freely  be  conceded  that  the  emergency  was 
such  as  to  morally  justify  the  authorities  and  those  acting 
upon  their  assurance  in  doing  as  they  did.  But  of  course 
the  law  could  not  be  changed  in  any  such  way.  The  ordi- 
nances on  the  subject  continued  in  force  unaffected  by  the 
unofficial  announcement  in  the  slightest  degree,  with  the 
result  that  the  construction  of  this  building  on  this  lot, 
which  was  expressly  provided  for  in  the  lease,  was  'con- 
trary to  an  express  provision  of  law,'  and  therefore  *not 
lawful'  (Civ.  Code,  sec.  1667),  on  May  17,  1906,  and  at 
all  times  thenceforth.  We  regard  this  proposition  as  bo 
elementary  in  its  nature  as  to  require  no  citation  of  au- 
thority to  uphold  it.  Certainly  no  case  cited  by  learned 
counsel  for  plaintiff  tends  to  support  a  contrary  law." 
{Howell  V.  City  of  Uambwrg  Co.,  165  Cal.  175,  [131  Pac. 
130].) 

[6]  Any  contracts  made  by  the  appellants  with  their 
tenants  must  be  deemed  to  have  been  made  with  the  knowl- 
edge that  the  building  was  illegally  maintained,  and  sub- 
ject to  the  right  of  the  city  to  remove  it  at  any  time.  The 
city  was  not  estopped  to  destroy  the  building;  [7]  the 
police  power  cannot  be  bartered  away  even  by  express 
contract,  and  the  power  to  remove  a  wooden  building 
erected  within  the  fire  limits  is  an  exercise  of  the  police 
power  of  the  first  importance,  since  it  immediately  con- 
cerns the  safety  of  persons  and  property.  {Fire  DeparU 
ment  of  New  York  v.  Atlas  S.  8.  Co.,  106  N.  Y.  566,  [13 
N.  E.  329] ;  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
[24  L.  Ed.  989,  992,  sec,  also,  Rose's  U.  S.  Notes] ;  TJnio^x 
Cemetery  Assn.  v.  Kansas  City,  252  Mo.  466,  [161  S.  W. 
2611.) 

[8]  Appellants'  last  contention  is  that  the  board  of 
supervisors  has  no  power  to  authorize  the  board  of  public 
works  to  demolish  buildings.  As  before  pointed  out,  the 
board  of  supervisors  has  power  under  the  charter  **to  fix 
the  limitations  within  which  wooden  buildings  or  structures 
may  not  be  erected,  placed  or  maintained,"  and  to  prohibit 
the  same  within  such  limitations.  **The  board  of  public 
works    shall    have    charge,    superintendence    and    control, 
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under  such  ordinances  as  may  from  time  to  time  be  adopted 
by  the  supervisors  ...  of  the  supervision  of  any  and  all 
building  construction  in  the  city  and  county."  (Charter, 
subd.  5,  sec.  9,  c.  I,  art.  VI.)  **The  chief  engineer,  assistant 
chief  engineers,  battalion  chiefs  and  the  fire  marshal  shall 
constitute  a  board  of  fire  wardens,  with  power  to  inspect, 
and  report  to  the  board  of  public  works,  as  to  the  safety  of 
buildings  and  other  structures  within  the  city  and  county." 
(Sec.  1,  c.  VI,  art.  IX  of  the  charter.) 

**A11  the  legislative  power  of  the  city  is  by  the  charter 
vested  in  the  board  of  supervisors  (art.  If,  c.  I,  sec.  1). 
By  virtue  of  this  clause,  the  constitutional  grant  of  the 
police  powers  of  the  state  to  the  city  goes  directly  to  and 
vests  in  the  board,  which  thereby  becomes  possessed  of  the 
right  to  exercise  within  the  city  limits  the  entire  police 
power  of  the  state  subject  only  to  the  control  of  general 
laws."  (Odd  Fellows  Cemetery  Assn.  v.  San  Francisco,  140 
Cal.  226,  230,  231,  [73  Pac.  987].)  In  re  Montgomery, 
163  Cal.  457,  [Ann.  Cas.  1914A,  130,  125  Pac.  1070].)  It 
seems  but  logical  to  conclude,  therefore,  that  the  board  of 
supervisors  had  ample  power,  by  the  adoption  of  the  ordi- 
nance, to  confer  upon  the  board  of  public  works  full  and 
complete  authority  to  take  and  provide  the  required  steps 
to  remove  the  building  in  question,  and  thereby  abate  the 
nuisance  arising  from  its  erection  and  maintenance  contrary 
to  law. 

The  judgment  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  11,  1919. 

All  the  Justices  concurred  except  Wilbur,  J.,  who  was 
absent. 
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[Civ.   No.   2872.   First   Appellate  District,  Kvlsion  One.— June  16, 1919.] 

GLOBE  GRAIN  AND  MILLINQ  COMPANY  (a  Corpora- 
tion),  Respondent,  v.  BEN  DRENTH,  Constable,  etc., 
Appellant. 

[1]  Appeal — Statement  of  Pacts  in  Opinion — ^Law  of  the  Case. — 
A  statement  of  facts  set  forth  in  an  opinion  as  the  ground  upon 
which  an  appellate  court  bases  its  decision  of  a  point  of  law 
does  not  constitute  the  law  of  the  case. 

[2]  Conversion — Action  Against  Constable — ^Verified  Claim  of 
Ownership — Allegation  in  Separate  Defense — Proof. — In  an 
action  against  a  constable  for  the  conversion  of  certain  personal 
property  sold  under  a  writ  of  execution,  the  allegations  in  a 
separate  defense  that  a  verified  claim  of  ownership  had  been 
served  upon  him  did  not  relieve  the  plaintiff  of  the  neeesaitj  of 
proving  that  fact  in  order  to  establish  its  case. 

[3]  Id. — Allegation  of  Answes—Oonsideration  as  Proof — Motion 
FOR  New  Trial. — ^Where  such  allegation  in  the  separate  defense 
that  a  verified  claim  of  ownership  had  been  served  was  regarded 
as  evidence  in  favor  of  plaintiff,  the  defendant,  upon  a  motion 
by  plaintiff  for  a  new  trial,  is  not  entitled  to  have  such  evidence 
disregarded. 

[4]  Appeal — Order  Granting  New  Trial — Objection  That  Evi- 
dence Improperly  Admitted. — On  an  appeal  by  defendant  from 
an  order  granting  a  new  trial,  he  cannot  be  heard  to  complain 
that  evidence  was  improperly  admitted  in  favor  of  plaintiff. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  granting  a  new  trial  Geo.  E.  Church,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Barnard  &  Watters  and  S.  L.  Strother  for  Appellant 

Short  &  Sutherland  and  Carl  E.  Lindsay  for  Respondent. 

KERRIGAN,  J. — ^This  is  an  appeal  from  an  order  grant- 
ing the  plaintiff  a  new  trial  in  an  action  for  the  conversion 
of   certain  personal  property. 

It  appears  that  S.  C.  Robertson  and  Geo.  R.  Harrison  in 
the  month  of  June,  1916,  had  undertaken  to  sell  to  plaintiff 
approximately   two   carloads  of  barley  and   to   deliver   th« 
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same  when  harvested  at  a  certain  near-by  railroad  Htation. 
During  the  course  of  the  harvesting  and  before  the  com- 
pletion thereof,  the  defendant  took  the  barley  into  his  pos- 
session as  constable  under  a  writ  of  attachment,  and  sub- 
sequently sold  it  under  execution.  In  a  former  trial  of 
this  action  a  motion  for  nonsuit  was  granted  upon  the 
grounds  that  plaintiff's  evidence  failed  to  show  a  sale  to  it 
of  the  barley,  or  a  sufScient  change  of  passession  thereof, 
if  sold,  to  satisfy  the  requirements  of  s^^ction  8440  of  the 
Civil  Code.  Prom  the  judgment  entered  upon  the  order 
granting  the  nonsuit,  plaintiff  appealed,  and  upon  that 
appeal  this  court  held  that  growing  crops  did  not  come 
within  the  meaning  of  said  section  of  the  Civil  Code.  In 
reviewing  the  facts  at  that  time  we  also  said  that  the  testi- 
mony introduced  by  plaintiff  tended  to  show  that  an  actual 
sale  of  the  barley  had  been  made  to  the  plaintiff,  and  that, 
as  the  defendant  admitted  that  plaintiff  at  the  time  of  the 
attachment  had  served  upon  him  a  verified  claim  of  owner- 
ship, and  did  not  deny  that  he  had  refused  to  deliver  the 
barley  to  the  plaintiff,  it  was  clear  that  the  latter  had 
established  a  pHnia  facie  case.  Accordingly,  the  judgment 
entered  upon  the  nonsuit  was  reversed. 

Upon  the  second  trial  the  jury  brought  in  a  verdict  in 
favor  of  the  defendant,  upon  which,  as  before  stated,  judg- 
ment was  entered.  Subsequently  the  court  granted  plain- 
tiff's motion  for  a  new  trial,  basing  its  order  upon  three 
grounds,  but  which  can  be  supported  only  upon  the  ground 
of  the  insufficiency  of  the  evidence  to  sustain  the  judg- 
ment. The  pleadings  and  evidence  were  the  same  on  both 
trials,  the  only  difference  being  that  the  first  trial,  and  the 
appeal  therein,  proceeded  on  the  theory  that  an  allegation 
in  the  defendant's  second  and  special  defense,  to  the  effect 
that  plaintiff  had  served  him  with  a  verified  claim  of 
ownership,  was  an  admission  in  favor  of  plaintiff  to  that 
extent;  whereas  upon  the  present  trial  the  ruling  and  in- 
struction of  the  court  that  such  statement  in  the  special 
defense  should  be  so  considered  by  the  jury  must,  we  think, 
be  deemed  to  have  been  made  and  given  over  the  objection 
of  the  defendant.  The  plaintiff  in  no  other  way  attempted 
to  prove  its  demand  upon  defendant,  and  now  insists  that 
no  competent  evidence  was  before  the  jury  of  service  of 
the  verified  claim  of  ownership  of  the  barley,  and,  hence. 
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that  the  plaintiff,  having  thus  failed  to  establish  its  case 
(Code  Civ.  Proe.,  see.  689),  it  cannot  be  held  that  the  evi- 
dence was  insufficient  to  sustain  the  judgment  in  the  de- 
fendant's  favor. 

We  agree  with  defendant  that  plaintiff  was  not  relieved 
of  the  necessity  of  proving  such  demand  on  the  thf»ory  that 
the  statement  in  the  former  opinion  that  the  plaintiff's  evi- 
dence as  there  reviewed  made  out  a  prima  facie  case,  con- 
stituted the  law  of  the  case.  What  was  there  said  on  the 
subject  was  said  concerning  the  facts  of  the  case  as  assumed 
to  be  disclosed  by  the  record  then  under  review.  [1]  A 
fitr.tement  of  facts  set  forth  in  an  opinion  as  the  ground 
upon  which  an  appellate  court  bases  its  decision  of  a  point 
of  law  dees  not  constitute  the  law  of  the  case.  (W^Uace 
v.  Sisson,  114  Cal.  42,  [45  Pac.  1000] ;  Moore  v.  Trott,  162 
Cal.  272,  [122  Pac.  462] ;  Cawell  v.  Snyder,  171  CaL  297 
[152  Pac.   920].) 

[2]  Nor  do  we  think,  as  argued  by  the  plaintiflF,  that  the 
allegations  in  defendant's  second  and  separate  defense,  that 
a  verified  claim  of  ownership  had  been  served  upon  him, 
relieved  the  plaintiff  of  the  necessity  of  proving  that  fact 
in  order  to  establish  its  case.  The  allegation  in  the  answer 
was  new  matter  constituting  a  defense,  which  must,  under 
the  rule  prevailing  in  this  state,  be  deemed  controverted, 
and  may  not  be  regarded  as  evidence  in  favor  of  plaintiff. 
{Tustin  Packing  Co,  v.  Pacific  Coast  F.  &  A.  Co,,  21  Cal. 
App.  274,  [131  Pac.  338].)  [3]  But  having  been  so  re- 
garded upon  the  trial,  the  defendant,  upon  a  motion  by 
plaintiff  for  a  new  trial,  is  not  entitled  to  have  this  evi- 
donce  disregarded.  As  before  stated,  the  only  ground  upon 
which  the  order  in  this  case  granting  a  new  trial  can  be 
supported  is  that  the  evidence  is  insufficient  to  sustain  the 
judgment  in  favor  of  the  defendant,  [4]  and  the  estab- 
lished rule  is  that  on  an  appeal  by  defendant  from  such 
order  he  cannot  be  heard  to  complain  that  evidence  was 
improperly  admitted  in  favor  of  plaintiff.  The  case  upon 
appeal,  therefore,  must  be  considered  in  the  light  of  all  the 
evidence  embraced  within  the  record,  including  that  im- 
properly admitted  over  the  defendant's  objection.  (Mc- 
Cloud  V.  O'Ncall,  16  Cal.  392;  In  re  OUnsted's  Estate,  122 
Cal.  224,    [54  Pac.  745];  Pierce  v.  Jackson,  21  Cal.  636; 
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1  Hayne  on  New  Trial  and  Appeal,  sec.  98.)  It  follows 
tiiat  the  allegation  of  defendant's  separate  defense  above 
referred  to,  having  been  presented  to  the  jury  as  an  ad- 
mission in  favor  of  the  plaintiff,  although  over  defendant's 
valid  objection,  was  properly  regarded  as  evidence  in  the 
case  by  the  trial  court  in  its  decision  on  the  motion  for 
a  new  trial. 
For  the  reasons  given  the  order  is  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  14,  1919. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent 
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1919.] 

LOMPOC  PRODUCE  &  REAL  ESTATE  CO.  (a  Corpora- 
tion),  Respondent,  v.  MAXWELL  BROWNE,  Ap- 
pellant. 

[1]  Contracts — ^Anticipatobt  Bkbach — Eight  of  Action. — Where 
one  party  to  a  contract  for  the  sale  of  a  crop  of  beans  renounces 
the  contract  and  refuses  to  be  bound  by  it  or  to  deliver  any 
portion  of  the  crop,  part  of  which  is  then  ready  for  delivery, 
the  other  party  thereto  may  immediately  maintain  an  action  for 
the    breach. 

[2]  Id. — Breach  by  Buyer — Waiver  by  Grower. — Where  the  con- 
tract between  the  buyer  nnd  the  grower  for  the  sale  of  a  crop 
of  beans  provirles  tliat  on  doninnd  the  former  will  furnish  the 
latter  with  sooil,  the  grower  will  be  deemed  to  have  waived  such 
condition   nf  the  cr.-.nrnet    wl.rre,  upon   demand   followed  by   failure 

-         -      -  —  ■  — * 

1.  Remedies  of  parties  to  contract  nnon  anticipjitory  breach  thereof 
or  prevention  of  performance,  notes.  1  Ann.  Cas.  427;  12  Ann.  Cas. 
1108;  Ann.  Cas.  1913C,  384;  Ann.  Cas.  1917E,  712. 

i.  Anticipatory  breech  of  contract  as  basis  of  suit  for  specific  per- 
formance, note,  36  L.  E.  A.   (N.  S.)   AOS, 

1.  Jurisdiction  of  action  for  auacipatory  breach  of  contract,  note, 
Ann.  Cas.  191  IB,  38. 
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or  refusal  of  the  buyer  to  perform,  lie  makes  no  demand  or 
complaint  but  proceeds  to  purchase  other  seed  and  does  not  return 
the  consideration  paid  him  until  the  crop  .*s  grown  and  partially 
harvested,  thereby  permitting  the  plaintiil  to  believe  that  he  is 
going  to  comply  therewith,  but,  at  the  last  momenti  when  the 
price  of  beans  has  advanced,  repudiates  the  contract. 

[3]  Id.— Performance  by  Buyer  —  Waiver  —  Pleading — Proof. — 
Where  in  an  action  for  a  breach  of  contract,  the  plaintiff  alleges 
and  relies  upon  performance,  and  makes  out  a  prima  fade  ease, 
it  may  thereafter  rely  upon  the  defendant's  testimony  and  take 
advantage  of  the  waiver  of  performance  proven  by  it,  even 
though  such  waiver  may  not  have  been  pleaded. 

[4]  Id. — Variation  Between  Pleading  and  Pboot — Waivsb — Sur- 
prise OR  Injury  to  Defendant. — The  defendant  cannot  claim  to 
have  been  surprised  or  injured  by  the  variance  between  the 
pleadings  and  proof  where  the  evidence  concerning  such  waiver 
was  largely  his  own  testimony;  nor  may  he  complain  that  his 
own  testimony  is  construed  most  strongly  against  him. 

[C]  Id. — Variance — When  Ground  for  Kfa'ersal. — ^Variance  between 
the  allegations  of  the  complaint  and  the  facts  shown  does  not 
constitute  sufficient  ground  for  reversal  of  the  judgment  where 
the  defendant  was  not  injured  thereby. 

[6]  Id. — Waiver — When  Directed  Verdict  Propir. — ^While  waiver 
is  a  mixed  question  of  law  and  fact,  when  but  one  inference  can 
be  drawn  from  the  facts,  it  is  not  error  for  the  eoort  to  charge 
the   jury    that   these    facts   constitute    waiver. 

[7]  Id. — Proof  of  Waiver  by  Defendant's  Tistihony — ^Bebuttal 
Testimony — Discretion  of  Court. — In  an  action  for  a  breach  of 
contract,  after  the  defendant  has  rested  his  case  and  the  plaintiff  has 
made  a  motion  for  the  withdrawal  of  the  iasue  of  breach  of 
contract  by  the  defendant  from  the  jury,  and  after  the  court  has 
granted  that  motion,  the  trial  court  docs  not  abuse  its  discre- 
tion in  refusing  to  permit  the  defendant  to  offer  additional  tes- 
timony to  rebut  the  claim  of  waiver  of  the  condition  of  the 
contract  to  be  performed  by  pin  in  tiff,  particularly  where  all  the 
testimony  upon  the  subject  of  waiver  has  been  given  by  the  de- 
fendant  himself. 

APPEAL  from  a   jndjrment   of  the   Superior   Court  of 
iroiitercy   County.    J.   A.   Bardin,  Judge.     Affirmed. 

The  faots  are  stated  in  the  opinion  of  the  court. 

C.    F.    Laccy    for    Appellant. 

Oscar  Rnmiiols,  Jucub   Snmuels    and   Chas.  B.  Bosendole 

for  Respondent. 
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LAaGDON,  p.  J.— This  is  an  appeal  by  the  defendant 
from  a  judj^ment  in  favor  of  the  plaintiff  for  $16,505.36 
damages  for  the  alleged  breach  of  a  contract  for  the  sale 
of  a  crop  of  beans.  The  court  directed  the  jury  to  find  for 
the  plaintiff,  leaving  to  them  the  determination  of  the 
amount  of  the  damages.  The  contract  is  in  writing  and 
was  entered  into  upon  February  13,  1917.  It  provides 
that  the  defendant  shall  grow  for  the  plaintiff  certain 
quantities  and  varieties  of  beans  at  a  specified  price.  It 
acknowledges  receipt  by  the  defendant  of  two  thousand  dol- 
lars  to  apply  upon  the  purchase  price  of  the  beans  and 
also  provides  that  the  conditions  printed  on  the  back  thereof 
are  a  part  of  the  contract.  Among  those  conditions  is  one 
to  the  effect  that  the  plaintiff  agrees  to  furnish  the  de- 
fendant sufScient  seed  for  the  crop  bargained  for,  said  seed 
to  be  selected  by  the  defendant,  and  for  the  seed  fuinished 
by  the  plaintiff  the  defendant  agrees  to  return  with  the 
crop  an  equal  amount  without  charge  as  the  equivalent 
of  the  seed  furnished.  The  contract  provides  that  a  cer- 
tain price  was  to  be  paid  for  beans  delivered  to  the  defend- 
ant on  or  before  October  1,  1917,  and  a  different  price  was 
to  be  paid  for  beans  delivered  after  October  1,  1917.  It 
is  also  provided  that  delivery  should  be  made  on  or  before 
November  1,  1917.  On  October  18,  1917,  defendant  wrote 
to  the  plaintiff  refusing  to  perform  the  contract  and  re- 
turning the  two  thousand  dollars  advanced  to  him  there- 
under. The  plaintiff  brought  this  action  on  October  25, 
1917. 

[1]  The  defendant  demurred  to  the  complaint  and 
urged  as  one  ground  of  demurrer  that  the  action  was  pre- 
maturely instituted  because  delivery  was  to  be  made  on  or 
before  November  1, 1917,  and  the  suit  was  brought  before  that 
time.  This  point  was  also  urged  upon  the  motion  for  a  non- 
suit made  at  the  conclusion  of  plaintiff's  proof.  We  believe 
this  point  is  not  well  taken.  The  complaint  set  out  the  con- 
tract, and  alleged  that  on  October  18th  the  defendant  had 
renounced  the  contract  and  refused  to  be  bound  by  it  or 
to  deliver  to  plaintiff  any  portion  of  the  crop,  and  that  at 
said  time  a  portion  of  the  crop,  approximately  two  hundred 
thousand  pounds,  was  sacked  and  ready  for  delivery,  and 
that  the  balance  w-as  lying  on  the  ground  ready  for  sack- 
ing and  delivery.    We  think  that  the  absolute  refusal  of 
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the  defendant  to  perform  conferred  upon  the  plaintiff  an 
immediate  right  of  action.  {Garberino  v.  Roberts,  109  Cal. 
326,  128,  [41  Pac.  857] ;  Stum  v.  Eadrick,  7  Cal.  App.  242, 
244,  [94  Pac.  82] ;  Roekm  v.  Horst,  178  U.  S.  1,  [44  L.  Ed. 
953,  20  Sup.  Ct.  Rep.  780] ;  Central  Trust  Co.  of  Illinois  v. 
Chicago  Auditorium  Assn.,  240  U.  S.  581,  [L.  R.  A.  1917B, 
5S0,  60  L.  Ed.  811,  36  Sup.  Ct.  Rep.  412,  see,  also,  Rose's 
U.  S.  Notes] ;  Cabrera  v.  Payne,  10  Cal.  App.  675,  678, 
[103  Pac.  176].)  The  market  value  of  the  beans  at  the 
time  of  the  breach  was  a  proper  measure  of  damagv^s. 
{Masterson  v.  Mayor  of  Brooklyn,  7  Hill  (N.  T.),  61,  [42 
Am.  Dec.  38],  quoted  with  approval  in  Hale  v.  Trout,  35 
Cal.  229,  at  page  243;  Bochm  v.  Horst,  178  U.  S.  1,  at  page 
21,  [44  L.  Ed.  953,  20  Sup.  Ct.  Rep.  780,  see,  also,  Rose's 
U.    S.   Notes].) 

[2]  The  plaintiff  alleged  complete  performance  by  it 
of  all  the  conditions  of  the  contract  by  it  to  be  performed. 
In  rc:^ard  to  the  provision  in  the  contract  that  the  plaintiff 
should  furnish  seed  to  the  defendant,  which  seed  should 
be  selected  by  the  defendant,  the  jjlaintiff  proved  that  no 
seed  had  been  selected  by  the  defendant  and  no  request  for 
any  seed  or  for  the  privilege  of  selecting  any  seed  had  been 
made  by  the  defeiulant  to  any  authorized  agent  of  the 
plaintiff  company.  The  defendant  denied  that  the  plaintiff 
had  performed  its  part  of  the  contract  and  introduced  cer- 
tain testimony  of  the  defendant  to  the  effect  that  he  had 
sdcetcd  certain  seed  from  samples  in  the  possession  of  one 
Grannas,  who,  it  was  claimed  by  defendant,  was  ostensibly 
a^'ting  for  the  plaintiff  company,  and  that  defendant  had 
reciuested  Grannas  to  furnish  such  seed  and  that  Qrannas 
had  refused  because  of  the  high  cost  of  the  same.  But  by 
his  own  testimony,  defendant  also  put  in  evidence  facts 
v;hich  clearly  indicate  a  waiver  of  this  condition  concerning 
the  seed,  even  though  we  concede  that  the  testimony  estab- 
lished an  ostensible  agency  in  Grannas  to  act  for  the  plain- 
tiff company.  PlaintilT,  thereupon,  at  the  close  of  defend- 
ant's case,  made  a  motion  to  withdraw  from  the  jury  the 
is.>ue  of  plaintiff's  alleged  breach  of  the  seed  provision,  and 
upon  this  motion  plaintilY  urged  that  even  though  it  be 
conceded  that  the  seed  provision  had  boon  breached,  yet  it 
a[>|)oarod  from  the  defendant's  own  testimony  that  he  had 
wuiVlJ    that   breach.    AVe   emphasize   the  fact  that   it   was 
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upon  defendant's  own  testimony  that  plaintiff  asked  for  a 
directed  verdict.  This  motion  was  granted  and  a  verdict 
for  plaintiff  was  directed.  It  appeared  from  the  defend- 
ant's testimony  that  he  had  arranged  for  the  purchase  of 
certain  seed  known  as  the  Soares  seed  from  Mr.  Soares  be- 
fore he  made  the  contract  with  the  plaintiff  for  the  sale  of  his 
crop;  that  he  mentioned  this  fact  to  Orannas,  who,  he 
claims,  was  acting  for  the  plaintiff  company;  that  later, 
after  Soares  had  sold  his  seed  to  the  plaintiff  company, 
and  they  in  turn  had  disposed  of  all  of  it — and  after  the 
contract  between  plaintiff  and  defendant  had  been  entered 
into — the  defendant  asked  Grannas  for  this  Soares  seed 
and  was  told  that  it  had  all  been  sold.  He  then  selected 
other  seed,  a  sample  of  which  Mr.  Orannas  had  in  his  office, 
which  seed  was  known  as  the  Santos  seed,  and  which,  it 
developed,  was  grown  on  the  same  land  and  was  a  part  of 
the  same  crop  as  the  Soares  seed.  Orannas  then  told  him 
this  seed  was  held  at  too  high  a  price  and  that  he  could  not 
buy  it,  and  asked  the  defendant  to  try  to  purchase  it  him- 
self. The  defendant  made  no  objection  to  doing  this,  but 
replied,  **A11  right,"  and  proceeded  to  purchase  it.  He 
never  asked  for  reimbursement  from  the  plaintiff  for  the 
amount  he  paid  for  the  seed,  and  never  objected  that  it 
had  not  fulfilled  its  contract  in  this  regard,  and  did  not 
return  the  two  thousand  dollars  advanced  to  him  under  the 
contract  until  October  18,  1917,  approximately  the  time 
fixed  for  the  performance  of  the  contract,  when  he  at- 
tempted to  repudiate  it  because  of  this  alleged  breach.  On 
several  occasions  after  he  had  purchased  the  seed  he  met 
representatives  of  the  plaintiff  company  and  allowed  them 
to  go  over  the  ranch  and  inspect  the  crop,  but  he  never  at 
any  time  indicated  to  them  that  he  considered  the  plaintiff 
had  breached  its  contract  in  any  respect  or  that  the  con- 
tract was  not  in  full  force  and  effect.  Even  if  it  be  con- 
ceded that  a  breach  of  the  contract  by  the  plaintiff  occurred 
in  April,  1917,  the  defendant  would  not  have  been  per- 
mitted to  have  retained  the  consideration  paid  him  and  to 
have  kept  the  contract  open  for  his  own  benefit  for  six 
months,  making  no  demand  or  complaint,  and  permitting 
the  plaintiff  to  believe  that  he  was  going  to  comply  there- 
with, and  then,  at  the  last  moment,  when  the  price  of  beans 
had  advanced,  repudiate  the  contract.    The  evidence  o£  the 
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defendant,  without  contradiction,  indicates  a  waiver  of  this 
condition. 

The  defendant  and  appellant  objects  that  the  verdict  and 
judgment  were  obtained  upon  an  issue  of  waiver,  and  that, 
as  no  waiver  was  pleaded,  the  plaintiff  was  not  entitled  to 
judgment  upon  this  issue  when  the  pleadings  alleged  per- 
formance by  the  plaintiff  and  not  a  waiver  by  the  defend- 
ant. While  we  have  not  been  cited  to  any  case  involving 
this  precise  question  of  pleading  in  relation  to  waiver,  a 
similar  question  has  arisen  in  certain  cases  involving  the 
pleading  of  an  estoppel.  In  the  case  of  Blood  v.  La  Serena 
L.  &  W.  Co.,  113  Cal.,  at  page  229,  [41  Pac.  1017,  45  Pac. 
252],  it  is  said  that  had  the  plaintiff  under  the  circum- 
stances been  called  upon  to  rely  upon  an  estoppel  in  order 
to  maintain  his  action  against  defendant  at  all,  it  would 
have  been  necessary,  of  course,  for  him  so  to  have  pleaded. 
But  such  was  not  his  cause  of  action,  for  he  successfully  made 
out  a  prima  facie  case,  and  might,  without  pleading  it,  use 
the  evidence  in  estoppel  to  prevent  the  corporation  from 
maintaining  what  as  against  its  acts  would  be  an  unjust  and 
unwarranted  defense.  In  the  case  of  DoniveUy  v.  San  Fran- 
Cisco  Bridge  Co.,  117  Cal.  417,  at  page  422,  [49  Pac.  559, 
560],  it  is  said:  ''  ...  a  party  is  not  bound  to  plead  an 
estoppel  where  he  is  without  knowledge  that  his  demand 
must  ultimately   rest  upon  it." 

[3]  In  the  present  case  the  plaintiff  alleged  and  relied 
upon  performance.  It  made  out  a  prima  facie  case.  The 
authority  of  Orannas,  from  whom  it  is  asserted  defendant 
selected  and  requested  the  seed,  rested  only  upon  an  osten- 
sible agency.  It  was  not  shown  that  he  was  the  agent 
of  the  plaintiff  in  fact,  but  plaintiff  throughout  the  trial 
denied  his  authority  and  objected  to  proof  of  any  dealings 
with  him  by  the  defendant.  The  plaintiff,  therefore,  in 
its  main  case,  relied  upon  the  fact  that  the  defendant  had 
not  selected  seed  from  any  of  its  authorized  agents,  and, 
therefore,  there  was  no  breach  of  the  condition  to  furnish 
seed.  The  defendant  met  this  by  proof  which,  for  the 
purpose  of  this  discussion,  let  us  concede  established  an 
ostensible  agency  of  Grannas  to  act  for  the  plaintiff  com- 
pany, and  then  showed  that  he  selected  and  requested  seed 
from  Grannas.  The  plaintiff,  while  denying  the  authority 
of  Grannas  to  act  for  it  in  this  matter,  may  rely  upon  the 
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defendant's  testimony  and  take  advantage  of  the  waiver 
proven  by  it,  even  though  such  waiver  may  not  have  been 
pleaded. 

[4]  Furthermore,  the  defendant  could  not  have  been 
surprised  or  injured  by  this  variance  between  the  pleadings 
and  proof,  because  the  evidence  concerning  waiver  was  largely 
his  own  testimony.  He  may  not  complain  that  his  own  tes- 
timony is  construed  mast  strongly  against  him,  and  he  cannot 
be  damaged  by  a  consideration  of  the  facts  which  he  himself 
has  admitted.  [6]  If  it  be  true  that  there  is  a  variance  be- 
tween the  allegations  and  the  facts  shown,  then  it  is  apparent 
that  defendant  could  not  have  been  prejudiced  by  the  variance, 
because  if  the  complaint  had  been  amended  to  conform  to 
the  proof,  the  result  would  have  been  the  same,  and  no  good 
would  result  from  sending  the  case  back  for  a  new  trial,  as 
it  is  apparent  that  the  result  would  necessarily  be  the  same, 
under  the  evidence  of  the  defendant  himself.  It  is  said 
in  the  case  of  Foster  v.  Carr,  135  Cal.  83,  [67  Pac.  43], 
that  even  where  there  is  a  variance  such  as  ordinarily  would 
be  ground  for  reversal,  yet  if  there  is  no  dispute  about  the 
facts,  and  the  evidence  could  not  be  varied  upon  a  new 
trial,  there  is  no  prejudicial  error  which  requires  a  reversal 
of  the  judgment.  (Code  Civ.  Proc,  sec.  469.)  A  judg- 
ment will  not  be  reversed  or  a  new  trial  granted  for  mere 
error  when  it  clearly  appears  that  the  appellant  has  sus- 
tained no  injury  therefrom.  (Edwards  v.  Wagner,  121 
Cal.  376,   [53  Pac.  821].) 

[6]  Appellant  also  contends  that  the  alleged  waiver  by 
defendant  should  have  been  submitted  to  the  jury  as  a  ques- 
tion of  fact,  and  that  the  directed  verdict  was,  therefore, 
improper.  While  waiver  is  a  mixed  question  of  law  and 
fact,  when,  however,  but  one  inference  can  be  drawn  from 
the  facts,  it  is  not  error  for  the  court  to  charge  the  jury  that 
these  facts  constitute  waiver.  (40  Cyc.  270;  Spring  Garden 
etc,  Ins.  Co.  v.  Evans,  9  Md.  1,  [66  Am.  Dec.  308,  315].) 
The  uncontroverted  evidence  before  the  court  in  the  present 
case  was  such  that  it  would  have  been  the  duty  of  the 
court  to  set  a  contrary  verdict  aside  as  unsupported  by  the 
evidence.  A  directed  verdict  was,  therefore,  proper. 
(Estate  of  Baldwin,  162  Cal.  471,  [123  Pac.  267] ;  Meyer  v. 
Lovdal,  6  Cal.  App.  369,  [92  Pac.  322];  Bunt  v.  Sierra 
Buttes  Gold  Min.  Co.,  24  Fed.  847,  [11  Sawy.  178].) 
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[7]  The  trial  court  did  not  abuse  its  discretion  in  re- 
fusing to  permit  the  defendant  to  offer  additional  testimony 
to  rebut  the  claim  of  waiver.  After  the  defendant  had 
rested  his  case,  and  the  plaintiff  had  made  a  motion  for  the 
withdrawal  of  the  issue  of  breach  of  the  contract  by  the 
defendant  from  the  jury,  and  after  the  court  had  granted 
that  motion,  the  defendant  asked  leave  to  introduce  further 
testimony  to  rebut  the  waiver  which  was  shown  by  the 
defendant's  own  testimony.  The  court  denied  the  applica- 
tion upon  the  ground  that  there  was  no  showing  made  that 
such  application  could  not  have  been  made  sooner  and  be- 
fore the  court  had  decided  the  matter.  Apart  from  this 
objection,  this  is  not  a  case  of  a  refusal  to  permit  a  party  to 
introduce  evidence  to  overcome  the  testimony  of  the  oppoa- 
ing  party.  All  the  testimony  upon  the  subject  of  waiver 
was  given  by  the  appellant  himself.  He  cannot  claim  to 
have  been  surprised  by  his  own  testimony  and  should  not 
object  to  its  being  given  full  credence.  He  should  not  be 
permitted  to  attempt  to  contradict  it. 

The  judgment  is   affirmed. 

Brittain,  J.,  and  Haven,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  14,  1919. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  wai 
absent. 


[dv.    No.    2746.    First    Appellate    District,    Division   Two.— June   1«, 

1919.] 

PRANCES  E.  NORTON,  Appellant,  v.  ESTATE  OP  G.  N. 

NORTON,  Deceased,  Respondent 

[1]  Estates  of  Deceased  Persons — Claim  of  Adicinistratbix — 
Bejection  by  Judge  —  Action  by  Claimant — Parties — Judo- 
^ZHT, — ^Where  a  claim  presented  against  an  estate  by  the  admin- 
istratrix is  rejected  by  the  judge,  an  action  may  be  brought 
thereon  by  her  against  the  estate,  the  summons  to  be  served  on 
the  judge,  who  may  appoint  an  attorney,  at  the  expense  of  tilt 
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estate^  to  defend  the  action.  A  judgment  rendered  for  the  plain- 
tiff in  Buch  a  case  is  not  personal,  but  merely  establishes  the 
claim  against  the  estate. 

[2]  Id. — Agreement  to  Pat  Wits  Monthly  Out  of  E&tatb— Con- 
sideration— Performance  of  Oondition  —  Provable  Claim. — 
Where  the  decedent,  in  his  lifetime,  agreed  with  such  adminis- 
tratrix, who  had  recovered  an  interlocutory  decree  of  divorce 
against  him,  that  if  she  would  return  to  him  and  live  with  him 
as  his  wife  until  his  death,  he  would  cause  to  be  paid  to  her, 
by  the  personal  representatives  of  his  estate,  a  stated  sum  per 
year  during  her  natural  life,  payable  in  given  monthly  install- 
ments, and  she,  in  reliance  thereupon,  did  live  with  him  as  his 
wife  until  his  death,  and  had  her  interlocutory  decree  of  divorce 
set  aside,  the  condition  of  the  agreement  was  performed  by  her, 
and  the  debt  became  due,  and  was  provable  as  a  claim. 

[3]  Id. — Form  of  Contract — Testamentary  Character — Presenta- 
tion FOR  Probate — ^Election. — The  presentation  for  probate  by 
the  beneficiary  of  the  instrument  signed  by  the  decedent  evi- 
dencing such  agreement,  which  was  declared  by  him  "intended  to 
be  not  only  a  contract  but  also  an  irrevocable  olographic  will  ...  to 
the  extent  of  the  provisions  thereof"  constituted  neither  election  nor 
estoppel  thereafter  to  make  her  election  to  rest  on  her  contractual 
rights.  While  a  writing  may  be  both  a  will  and  a  contract, 
and  a  suit  may  be  maintained  upon  it  without  regard  to  its  tes- 
tamentary character,  it  is  the  duty  of  the  custodian  of  such 
instrument  to  present  it  for  probate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy, 
Judge.      Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Peirce  Coombes  for  Appellant, 

W.  W.  Allen  and  J.  W.  Henderson  for  Respondent. 

BRITTAIN,  J. — Frances  E.  Norton,  the  surviving  widow 
of  Q.  N.  Norton,  appeals  from  a  judgment  entered  upon  an 
order  sustaining  a  demurrer  to  her  complaint  in  a  suit 
a<?ainst  the  estate  of  Q.  N.  Norton,  upon  a  claim  rejected 
by  the  judge  sitting  in  probate. 

The  essential  allegations  of  the  complaint  are  summarized 
as  follows:  On  July  4,  1915,  leaving  an  estate  in  excess  of 
ten  thousand  dollars,  G.  N.  Norton  died  testate  and  in- 
debted to  the  plaintiff  in  the  sum  of  one  thousand  dollars 
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per  year,  in  monthly  installments  of  $83.33,  commencing 
July  4,  1915,  under  a  contract  set  forth  as  an  exhibit  to  the 
claim,  which  by  proper  reference  is  made  part  of  the  com- 
plaint. July  21,  1915,  the  plaintiff  was  appointed  and 
qualified  as  special  administratrix  of  the  estate,  and  served 
as  such  until  September  17,  1915,  when  she  was  appointed, 
and  since  which  time  she  was  and  continued  to  be  at  the 
time  of  filing  suit,  the  administratrix  of  the  estate  with  the 
will  annexed.  On  March  16,  1916,  within  the  time  required 
by  and  in  accordance  with  sections  1493,  1494,  and  1510  of 
the  Code  of  Civil  Procedure,  the  plaintiff  filed  her  verified 
claim  with  the  clerk  of  the  court  in  which  the  probate  pro- 
ceedings on  the  estate  were  pending.  No  payments  were 
made  on  the  claim,  allowance  of  which  was  opposed  by  the 
children  of  the  decedent,  and  the  claim  was  rejected.  In 
the  claim  appended  to  the  complaint  it  was  averred  that  the 
contract  on  which  the  claim  is  based  was  written  and  signed 
by  Norton  in  December,  1911,  and  thereupon  delivered 
to  the  claimant;  that  it  was  executed  because  the  claimant 
had  obtained,  after  the  appearance  of  her  husband,  and 
trial,  an  interlocutory  decree  of  divorce  against  him  for 
cruelty,  and  he  desired  a  reconciliation,  and  to  induce  her 
thereafter  to  live  with  him  as  his  wife  until  his  death,  and 
in  reliance  upon  the  writing  she  did  live  with  him  as  his 
wife  until  his  death,  and  had  her  interlocutory  decree  of 
divorce  set  aside;  that  the  writing  was  in  her  possession 
until  December  30,  1912,  when  at  Norton's  request  she  gave 
it  to  him  for  the  purpose  of  rewriting  it;  that  he  did  re- 
write it,  after  which  he  destroyed  the  original;  that  the 
rewritten  document  was  continuously  thereafter  in  her 
possession  until  it  was  filed  by  her  as  the  will  of  the 
decedent ;  and  that  it  has  been  admitted  to  probate  as  a  will, 
and  as  such  is  on  file  in  the  oflBce  of  the  clerk  of  the  court 
in  which  probate  proceedings  on  the  estate  are  pending. 
The  document  is  in  the  words  and  figures  following: 

''This  instrument  made  and  dated  at  San  Francisco,  Cali- 
fornia, on  the  thirtieth  day  of  December  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  twelve  by  me  the 
undersigned  is  intended  to  be  not  only  a  contract  but  also 
an  irrevocable  olojrraphic  will  (the  same  being  an  instru- 
ment that  is  entirely  wiitton,  dated  and  signed  by  the  hand 
of  myself)   to  the  extent  of  the  provisions  thereof,  it  being 
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my  purpose  by  virtue  of  the  provisions  of  this  instrument 
to  secure  to  my  wife,  Frances  E.  Norton,  the  payments 
hereinafter  specified  out  of  my  estate  for  and  during  her 
natural  life  if  she  shall  continue  to  be  my  wife  and  be  liv- 
ing with  me  as  such  at  the  time  of  my  death.  Making 
reference  to  the  foregoing  I  hereby  promise,  agree,  under- 
take and  guarantee  that  after  my  decease  my  personal 
representatives  shall  and  will  pay  out  of  my  estate  to  my 
wife,  Frances  E.  Norton,  for  and  during  her  natural  life 
the  sum  of  one  thousand  dollars  ($1000.00)  per  year  in 
monthly  installments  of  eighty  three  dollars  and  thirty  three 
cents  ($S3.33)  each  if  she  shall  continue  to  be  my  wife  and 
be  living  with  me  as  such  at  the  time  of  my  death,  but  not 
otherwise.  I  hereby  expressly  provide  that  upon  my  death 
all  of  my  estate  of  every  name,  nature,  character  and  de- 
scription and  wheresoever  situated  shall  stand  charged  for 
the  payments  aforesaid  if  my  said  wife  shall  then  be  en- 
titled to  such  payments  according  to  the  provisions  aforesaid. 

''In  witness  whereof  I  have  written,  dated  and  signed  the 
foregoing  by  my  own  hand  as  above  stated. 

''G.  N.  Norton.'' 

Since  the  demurrer  was  sustained  without  leave  to  amend, 
the  grounds  of  ambiguity  and  uncertainty  may  be  disre- 
garded. The  other  three  grounds  of  demurrer  were  that  the 
court  had  no  jurisdiction  of  the  subject  matter  of  the 
action,  that  there  was  a  defect  of  the  party  defendant,  and 
that  facts  sufiBcient  to  constitute  a  cause  of  action  were  not 
stated. 

In  the  brief  on  behalf  of  the  respondent  the  demurrer  is 
sought  to  be  sustained.  No  consideration  can  be  given  to 
statements  of  fact  not  shown  by  the  complaint,  but  made 
in  the  brief.  They  may  be  pertinent,  if  proved,  on  a  trial 
of  the  case,  but  upon  the  demurrer  ruling  the  court  is 
confined  to  the  facts  stated  in  the  complaint. 

[1]  In  regard  to  the  claimed  defect  of  parties,  it  is 
said:  ** There  is  no  entity  or  being  in  the  defendant  and 
respondent  submits  that  the  court  could  not  render  a  judg- 
ment against  respondent."  The  statute  provides  that  if  the 
administrator  is  a  creditor  of  the  decedent,  his  authenticated 
claim  shall  be  filed  with  the  clork,  who  is  required  to 
present  it  to  the  judge,  aud  if  it  is  rejected,  **action  there- 
on may  be  had  against  the  estate  by  the  claimant,  utij  bUiU- 
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mens  must  be  served  upon  the  judge,  who  may  appoint  an 
attorney,  at  the  expense  of  the  estate,  to  defend  the  action." 
(Code  Civ.  Proc.,  sec.  1510.)  A  judgment  rendered  for  the 
plaintiff  in  such  a  case  is  not  personal,  but  merely  estab- 
lishes the  claim  against  the  estate.  {Estate  of  More,  121 
Cal.  635,  [54  Pac.  148].) 

The  question  of  jurisdiction  of  the  subject  matter 
and  the  sufficiency  of  the  statement  of  facts  appear  to  be 
merged  in  the  respondent's  brief.  [2]  Reliance  is  placed 
on  thp  application  of  sections  of  the  old  Practice  Act  to  a 
claim  upon  a  mortgage  lien,  in  a  case  where  it  was  held 
that  the  word  ** claims,"  as  used  in  the  act,  referred  only 
to  such  debts  as  might  have  been  enforced  against  the  de- 
cedent in  his  lifetime  by  a  personal  action  for  the  recovery 
of  money.  {Fallon  v.  Butler,  21  Cal.  32,  [81  Am.  Dec. 
140].)  The  present  statute  provides  for  claims  not  due 
or  contingent.  (Code  Civ.  Proc.,  sees.  1493,  1494;  Ver- 
dier  v.  Roach,  96  Cal.  471,  [31  Pac.  554] ;  Crocker-Wool- 
worth  Nat.  Bank  v.  Carle,  133  Cal.  409,  [65  Pac.  951].) 
The  debt  was  contingent  upon  the  performance  of  the  con- 
dition to  live  with  the  decedent  as  his  wife  until  his  death. 
(Civ.  Code,  sec.  1439.)  Upon  the  death,  if  the  condition 
was  performed  by  the  plaintiff,  the  debt  became  due,  and 
was  provable  as  a  claim. 

[3]  The  only  other  matter  relied  on  by  respondent  is  that 
the  instrument  on  which  the  claim  is  based  is  a  will  and  not  a 
contract.  Cases  are  cited  in  support  of  the  rule  **that 
where  an  instrument  does  not  operate  inter  vivos,  but  is 
made  to  depend  for  its  whole  operation  upon  the  event  of 
the  death  of  the  maker  to  consummate  it,  then  it  can  only 
take  effect  as  testamentary.''  {Carey  v.  Dennis,  13  Md.  1.) 
The  instrument  under  consideration  here  did  operate  inter 
vivos.  In  reliance  upon  it  the  plaintiff  caused  her  inter- 
locutory decree  of  divorce  to  be  set  aside  and  resumed 
marital  relations  with  her  husband,  faithfully  performing 
on  her  part  all  the  obligations  of  the  contract,  and  she  seeks 
in  this  action  to  establish  her  right  to  receive  the  considera- 
tion for  her  performance.  Such  a  contract  is  one  favored 
by  the  law.  {Boivden  v.  Bowdcn,  175  Cal.  711,  [L.  R.  A. 
1918A,  380,  1G7  Pac.  154].)  The  instrument  was  admitted 
to  probate  as  a  will.  The  decedent  in  the  writing  declared 
it  was  *' intended  to   be   not   cnly   a  contract  but  also  an 
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irrevocable  olographic  will  ...  to  the  extent  of  the  pro- 
visions thereof.*'  A  writing  may  be  both  a  will  and  a  con- 
tract. For  the  purpose  of  the  present  appeal  it  is  imma- 
terial whether  it  is  operative  for  testamentary  purposes 
or  not.  It  is  executed  with  all  the  formalities  required  in 
the  execution  of  a  contract,  and  suit  may  be  maintained 
upon  it  without  regard  to  its  testamentary  character. 
{Adams  v.  Lansing,  17  Cal.  640.)  No  question  of  election 
is  presented  by  the  demurrer,  nor  could  it  be  determined 
on  this  appeal.  As  the  custodian  of  the  instrument,  it  was 
the  duty  of  the  plaintiff  to  present  it  for  probate.  (Code 
Civ.  Proc,  sec.  1298.)  She  could  not  attack  the  validity 
of  the  instrument  on  which  she  relied.  Under  such  circum- 
stances there  is  neither  election  nor  estoppel  thereafter  to 
make  her  election  to  rest  on  her  contractual  rights.  (In  re 
Gwin,  77  Cal.  313,  [19  Pac.  527].)  In  reaching  the  con- 
clusion that  the  demurrer  should  have  been  overruled,  the 
facts  stated  in  the  complaint  are  necessarily  taken  as  true, 
and  the  law  is  declared  upon  that  assumption.  Nothing  in 
this  opinion  is  intended  to  determine  any  matter  of  fact 
upon  which  evidence  may  be  adduced  upon  proper  issues 
being  framed  in  the  trial  court. 

The  judgment  is  reversed,  with  directions  to  the  trial 
court  to  enter  an  order  overruling  the  demurrer  to  the  com- 
plaint, and  for  such  further  proceedings  as  are  not  incon- 
sistent  herewith. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  14,  1919. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent. 
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[Civ.   No.  2851.     Second  Appellate  District,  Diyision  One. — June  16, 

1919.] 

P.  L.  HIEATT,  Appellant,  v.  A.  Q.  GASSEN,  Respondent. 

[1]  Vendoe  and  Vendee — Mutual  Abandonment  of  Contract — 
Bight  of  Vendee  to  Becoveb  Moneys  Paid. — ^Wliere  a  contract 
for  the  sale  of  real  property  has  been  mutually  abandoned  or 
rescinded  by  the  parties  thereto  and  such  abandonment  or  re- 
scission is  unconnected  with  any  new  contract  or  other  agree- 
ment affecting  the  purchaser's  rights  in  the  premises,  the  pur- 
chaser is  entitled  to  maintain  an  action  in  implied  assumpsit  as 
for  money  had  and  received  to  recover  the  money  which  he  has 
paid  on  account  of  such  contract. 

[2]  Id. — Substitution  of  New  Contract  —  Acceptance  bt  Pct»- 
chaser — Moneys  Paid  Under  Original  Contract  not  Recover- 
able.— Where  the  parties  to  an  agreement  for  the  sale  of  the 
real  property  substitute  therefor  an  agreement  of  the  vendor  to 
convey  to  the  purchaser  a  part  of  the  property  included  in  the 
original  sale,  and  the  purchaser  accepts  this  new  agreement  with 
the  additional  advantage  that  on  his  part  the  new  agreement  is 
only  an  option  on  which  he  will  not  be  bound  unless  he  elects  to 
take  the  property  under  the  option  and  upon  the  terms  and  con- 
ditions set  out  therein,  an  action  in  implied  assumpsit  as  for 
money  had  and  received  will  not  lie  to  recover  the  money  paid 
on  account  of  the  original  contract. 

[3]  Id. — Novation  —  Rights  of  Parties — Bt  What  Governed. — 
When  a  novation  has  taken  place,  the  rights  of  the  parties  to 
the  agreement  are  to  be  governed  by  the  new  contract  alone,  and 
a  party  who  has  made  payments  under  the  original  contract  may 
not  recover  those  moneys  on  the  basis  of  a  bare  assumption  that 
the  terms  of  the  new  contract  are  not  in  any  way  affected  by  the 
situation  existing  under  the  original  contract  at  the  time  when 
the   new   contract   is  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  M.  Chatterson  and  L.  E.  Dadmun  for  Appellant 

Sweet,   Steams  &  Forward  for  Respondent. 


1.  Necessity  for  placing  in  statu  quo  on  abandonment  of  contract 
for  sale  of  land,  note,  30  L.  B.  A.  66. 

3.  Secondary  agrooments  as  accords  and  satisfactions  or  novations, 
note,  la.  R.  A.  1915B,  58. 
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CONREY,  P.  J.— Plaintiff  brought  this  action  to  recover 
fjom  defendant  money  which  had  been  paid  by  plaintiff  to 
defendant  on  account  of  a  contract  for  the  sale  of  real 
property,  which  contract  the  plaintiff  alleged  had  been  re- 
scinded and  abandoned  by  mutual  consent.  The  plaintiff 
appeals  from  the  judgment  entered  in  favor  of  the  de- 
fendant. 

The  contract  was  dated  April  30,  1913.    It  provided  for 
the  payment  of  seven  thousand  five  hundred  dollars  on  the 
execution  of  the  contract;  two  thousand  five  hundred  dollars 
on  October  1,  1913,  and  two  thousand  five  hundred  dollars 
on  the  first  day  of  each  and  every  April  and  October  there- 
after until  the  full  sum  of  $33,582.75  had  been  paid;  in- 
terest at  six  per  cent  per  annum,  payable  quarterly,  com- 
mencing on  the  first  day  of  July,  1913.    The  findings  show 
that    the    plaintiff   paid   the   sum   of   seven   thousand    five 
hundred  dollars  and  the  two  thousand  five  hundred  dollars 
due  October  1,  1913,  together  with  the  interest  then  due; 
**that  prior  to  the  first  day  of  April,  1914,  the  said  plain- 
tiff and  said  defendant  did  orally  agree  that  they  would  by 
mutual  consent  cancel,  rescind,  and  abandon  the  said  writ- 
ten contract,  and  that  the  said  plaintiff  would  in  pui*suance 
of   said    abandonment,    cancellation,    or    rescission    of    said 
contract,  and  upon  request  of  said  defendant,  sign,  execute, 
and  deliver  unto  said  defendant  his  quitclaim  deed  to  and 
for   the  property   described  in  said   written   contract   and 
agreement,   upon   the  execution   to   plaintiff   by   defendant 
of  an  option  for  the  purchase  by  plaintiff  of  a  portion  of 
said  land.     That  after  the  first  day  of  April,  1914,  and  on 
or  about  the  ninth  day  of  April,  1914,  said  original  con- 
tract was  by  mutual  consent  abandoned,   canceled,   or   re- 
scinded and  said  defendant  released  the  said  plaintiff  from 
all    his   obligations    under    the    said    contract    hereinbefore 
referred  to,  and  from  his  said  agreement  to  purchase  the 
land  in  said  contract  described  and  pay  the  balance  due 
on  the  purchase  price  thereof,  and  that  in  substitution  for 
and  in  lieu  of  said  contract  defendant  gave  to  said  plaintiff 
an  option  in  writing  to  purchase  a  part  of  the  said  lands 
described  in  said  contract  upon  the  terms  and  conditions 
set  out  in  the  said  option,  and  that  in  consideration  of  the 
release  of  said  plaintiff  from  his  said  obligations  and  cov- 
enants under  said  contract  and  of  the  giving  of  said  option 
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to  him  by  the  defendant,  the  plaintiff  did  execute  and 
deliver  to  defendant  a  quitclaim  deed  of  all  his  interest  in 
said  land,  and  released  and  discharged  said  defendant  from 
all  liabilities  and  obligations  under  or  by  virtue  of  said 
contract,  which  said  release  was  indorsed  upon  the  original 
of  said  contract  and  delivered  therewith  to  defendant,  and 
which  said  release  was  and  is  in  the  words  and  figures  as 
follows,  to  wit: 

*'  'I,  F.  L.  Hieatt  do  hereby  remise,  release  and  quitclaim 
to  A.  G.  Gassen,  all  the  land  and  property  described  in 
the  foregoing  contract  and  transfer  to  him  all  my  rights 
under  said  contract  and  all  my  interest  in  said  property, 
and  this  contract  is  hereby  canceled. 

*'  'Dated  April  9,  1914. 

"  'P.   L.    HlEA/TT.' 

"That  prior  to  the  filing  of  the  complaint  in  said  action, 
to  wit,  on  the  nineteenth  day  of  February,  1915,  the  said 
plaintiff  did  demand  of  and  from  said  defendant  the  return 
and  repayment  of  the  said  sum  of  $11,136.22  paid  to  said 
defendant  by  said  plaintiff  under  the  terms  of  said  written 
contract  and  agreement,  but  that  he  never  made  any  other 
demand  on  defendant  for  the  payment  of  said  sum  or  any 
part  of  it,  and  that  said  defendant  refused,  and  still  re- 
fuses, to  pay  the  said  sum  or  any  part  thereof  and  holds 
and  retains  the  said  money  and  the  whole  thereof.  That  it 
is  not  true  that  the  said  defendant  holds  and  retains  said 
money  and  the  whole  thereof  to  the  plaintiff's  damage  in 
the  sum  of  $11,136.22  or  to  his  damage  in  any  other  sum 
or  sums  at  all.  That  no  other  agreement  or  negotiations 
were  had  between  plaintiff  and  defendant  with  reference 
to  the  rights  of  the  parties  in  said  sum  of  $11,136.22  than 
are  contained  or  implied  in  said  release  indorsed  upon  said 
original  contract.'* 

As  conclusions  of  law  from  the  facts  found,  the  court 
found  that  the  option  was  given  in  substitution  for  and  in 
lieu  of  the  contract  and  that  the  release  indorsed  upon  the 
contract  effected  a  complete  settlement  between  the  parties 
in  regard  to  the  contract  and  discharged  and  released  de- 
fendant from  any  obligation  to  repay  the  plaintiff  said  sum 
of  $11,136.22,  or  any  part  thereof,  and  that  defendant  was 
entitled  to  judgment  that  plaintiff  take  nothing  by  the 
action.    Judgment  was  entered  accordingly. 
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Appellant  contends  that  the  conclusions  of  law  and  the 
judgment  are  not  consistent  with  or  supported  by  the  find- 
ings of  fact  and  that  upon  those  findings  the  plaintiff  is 
entitled  to  judgment  in  his  favor. 

[1]  Where  a  contract  for  the  sale  of  real  property  has 
>'Cen  mutually  abandoned  or  rescinded  by  the  parties  there- 
to and  such  abandonment  or  rescission  is  unconnected  with 
any  new  contract  or  other  agreement  affecting  the  pur- 
chaser's rights  in  the  premises,  the  purchaser  is  entitled  to 
maintain  an  action  in  implied  asstumpsit  as  for  money  had 
and  received,  to  recover  the  money  which  he  has  paid  on 
account  of  such  contract.  To  that  extent  we  agree  with 
the  contentions  of  appellant  with  relation  to  this  matter. 
[2]  But  the  case  presented  here  is  one  wherein  the  release 
of  the  parties  from  the  original  contract  was  a  part  of  and 
resulted  from  a  new  contract  arising  out  of  and  connected 
with  the  abandonment  of  the  original  transaction.  In  lieu 
of  defendant's  obligation  to  convey  the  property  upon  the 
payment  of  the  full  contract  price,  the  parties  by  agree- 
ment substituted  therefor  an  obligation  of  the  defendant  to 
convey  to  the  plaintiff  a  part  of  the  property  included  in 
the  original  sale,  and  the  plaintiff  accepted  this  new  agree- 
ment with  the  additional  advantage  that  on  his  part  the 
new  agreement  was  only  an  option  on  which  he  would  not 
be  bound  unless  he  elected  to  take  the  property  under  the 
option  and  upon  the  terms  and  conditions  set  out  therein. 
What  the  terms  and  conditions  of  that  option  were  we  do 
not  learn  from  the  record,  but  it  may  reasonably  be  in- 
ferred that  in  agreeing  upon  those  terms  and  conditions  the 
parties  took  into  consideration  the  fact  that  the  plaintiff 
had  made  payments  on  account  of  the  original  contract. 
The  new  contract  was  in  reality  a  novation,  whereby  new 
obligations  were  substituted  for  those  theretofore  existing 
between  the  parties.  (Civ.  Code,  sees.  1530,  1531.)  When 
a  novation  has  taken  place  the  courts  **have  found  no  difii- 
culty  in  declaring  that  the  rights  of  parties  to  the  agree- 
ment are  to  be  governed  by  the  new  contract  alone,  and 
that  a  failure  to  perform  does  not,  under  any  theory  of 
rescission  or  revivor,  operate  to  breathe  new  life  into  the 
dead  and  extinpruished  obliofation."  {BeckwiiK  v.  Shddon^ 
165  Cal.  319,  324,   [131  Pac.  1049,  1051].)^ 
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[3]  Equally  well  may  it  be  oaid  that  when  a  novation  has 
taken  place  the  rights  of  the  parties  to  the  agreement  are 
to  be  governed  by  the  new  contract  alone,  and  that  a  party 
who  has  made  payments  under  the  original  contract  may 
not  recover  those  moneys  on  the  basis  of  a  bare  assumption 
that  the  terms  of  the  new  contract  were  not  in  any  way 
affected  by  the  situation  existing  under  the  original  con- 
tract at  the  time  when  the  new  contract  was  made.  The 
natural  inference  from  such  series  of  transactions  runs 
the  other  way.  When  in  this  case  the  original  contract 
''was  by  mutual  consent  abandoned,  canceled,  or  rescinded/' 
and  in  substitution  therefor  a  new  contract  was  made,  it  is 
evident  that  the  new  contract  ''was  intended  to  effect  a 
complete  settlement  in  regard  to  the  subject."  In  this 
respect  the  case  is  very  similar  to  Winton  v.  Spring,  18  Cal. 
451,  where  it  was  held  that  the  vendee  was  not  entitled  to 
recover  a  partial  payment  which  he  had  made  on  account 
of  an  agreement  to  purchase  land. 

The  judgment  is  affirmed* 

ShaWf  J.,  and  James,  J.,  concurred. 


[Oiv.   No.  2639.     Second  Appellate  District,  Division   One. — June   16, 

1919.] 

HILLCREST  COMPANY  et  al..  Plaintiffs,  v.  CLARA 
SHRIER  et  al.,  Defendants  and  Respondents;  COM- 
MONWEALTH BONDING  &  CASUALTY  INSUR. 
ANCE    COMPANY    (a   Corporation),   Defendant   and 

Appellant. 

[1]  Mechanics'  Liens — Action  bt  Materialmen  and  Laborers  to 
Foreclose — Parties — Bonding  Company. — In  these  eonsolidated 
actions  brought  against  the  owners  of  a  building,  who  had  paid 
to  the  contractor  the  full  amount  of  the  contract  price,  to  re- 
cover payment  for  materials  used  and  labor  done  in  the  construc- 
tion thereof,  the  bonding  company,  which  had  executed  to  such 
owners  an  undertaking  conditioned  for  the  performance  of  the 
contract  by  the  contractor  and  the  payment  of  all  claims  of  any 
person   performing    labor   or   furnishing   materials   to    be   used    in 
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the  work,  but  which  was  not  joined  at  a  party  defendant  hj 
plaintiffs,  was  by  order  of  court,  at  the  request  of  the  defendant 
owners  of  the  building,  properly  made  a  party  defendant. 

[2]  Id. — Judgment  in  Favor  of  Owners  and  Against  Bonding 
Company — Right  to  Rkliep  in  Foreclosubi  Action. — In  such 
actions,  the  court  having  rendered  judgment  in  favor  of  the  plain- 
tiffs and  against  the  defendant  owners  of  the  building  for  a 
sum  in  excess  of  the  amount  of  the  bond,  and  for  the  fore- 
closure of  their  liens  against  the  property  of  such  defendants, 
properly  rendered  judgments  in  favor  of  the  defendant  owners 
and  against  the  defendant  bonding  company  for  the  amount  of 
the  bond,  with  costs,  notwithstanding  at  that  time  the  owners 
had  not  been  required  to  pay  out  any  moneys  on  account  of  the 
default  of  the  contractor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Uotl  &  Chatterson  for  Appellant. 

Morris  Binnard  and  W.  P.  Cary  for  Bespondents. 

CONREY,  P.  J. — Several  actions  were  brought  for  the 
foreclosure  of  numerous  lien  claims  incurred  during  the 
performance  of  a  contract  between  the  defendants  Blanche 
L.  Ehrenberg  and  Clara  Shrier,  as  owners,  and  defendant 
W.  B.  Johnson,  as  contractor,  for  the  construction  of  a  flat 
building  and  garage  in  the  city  of  San  Diego.  The  con- 
tractor, together  with  the  appellant  Bonding  Company,  ex- 
ecuted to  the  owners  an  undertaking  in  the  sum  of  five 
thousand  dollars,  conditioned  for  the  performance  of  the 
contract  by  the  contractor,  and  that  he  would  finish  and 
deliver  the  work  free  from  all  liens  and  pay  in  full  all  the 
claims  of  any  person  performing  labor  or  furnishing  ma- 
terials to  be  used  in  the  work.  Both  contract  and  bond 
were  dated  on  the  twentieth  day  of  May,  1913.  The  bond 
further  contained  the  terms  provided  for  in  section  1183  of 
the  Code  of  Civil  Procedure,  as  amended  in  1911,  (Stats. 
1911,  p.  1313).  It  complied  with  the  requirements  of  that 
section,  with  the  exception  that  the  bond  was  for  only  the 
sura  of  five  thousand  dollai-s,  which  was  less  than  fifty  per 
cent   of   the   contract   price. 

41  Cal.  App. — 40 
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The  court  found  that  the  owners  fully  performed  their 
part  of  the  contract  and  that  they  paid  out  for  the  con- 
struction of  the  building  the  full  sum  of  $12,450,  which 
was  the  contract  price,  and  the  further  sum  of  $193  for 
additional  work  not  provided  for  in  the  contract;  that  the 
contractor  failed  to  pay  the  sum  of  $5,093.41,  due  to  the 
several  plaintiffs  for  materials  used  and  labor  done  upon 
said  building.  The  several  actions  having  been  consolidated 
prior  to  the  trial,  the  court,  pursuant  to  the  findings  made, 
rendered  judgment  in  favor  of  the  plaintiffs  against  the 
owners  for  the  several  sums  claimed,  amounting  in  the 
aggregate  to  more  than  five  thousand  dollars,  and  for  the 
foreclosure  of  their  liens  against  the  property  of  the  de- 
fendant owners,  and  further  rendered  judgment  in  favor 
of  the  owners  against  the  defendant  Bonding  Company  in 
the  sum  of  five  thousand  dollars,  with  costs.  From  the  judg- 
ment rendered  against  it  the  Bonding  Company  prosecutes 
this  appeal. 

The  appeal  is  presented  upon  a  record  certified  to  contain 
a  full  copy  of  the  judgment-roll,  except  the  pleadings 
relating  to  that  portion  of  the  action  and  judgment  from 
which  no  appeal  is  taken,  and  that  portion  of  the  findings 
of  fact  which  relates  to  that  part  of  the  judgment  from 

which  no  appeal  is  taken. 

Appellant  urges  upon  this  court  the  following  reasons 
why  the  judgment  is  erroneous:  (1)  Because  the  order  of 
court  directing  the  Bonding  Company  to  be  made  a  party 
was  made  without  any  legal  showing,  and  was  not  made  in 
pursuance  of  any  code  provision  or  law.  (2)  That  the 
pleading  of  the  defendants,  to  which  said  Bonding  Company 
was  made  a  party  and  denominated  an  answer,  was  and 
is  not  a  pleading  known  to  the  Code  of  Practice.  That  it 
did  not  in  any  way  plead  to  the  complaint  of  the  plaintiff, 
but  was  directed  toward  one  who  was  not  a  party  to  the 
action,  and  who  was  only  conditionally  liable  to  the  party 
offering  the  pleading,  and  that  condition  not  being  ful- 
filled, and  no  cause  of  action  being  stated  in  the  said 
answer  against  the  Bonding  Company,  the  judgment  based 
thereon  was  erroneous.  (3)  The  defendant  owners,  not  hav- 
ing paid  any  of  the  claims  against  the  property,  they  had 
no  right  in  contract  or  law  to  call  upon  the  guarantor  to 
pay    as   for   default   of   the   contractor,    until    default   was 
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established,  and  the  owners  had  been  required  to  pay 
something  by  such  default,  until  which  time  they  had  not 
been  damaged.  (4)  The  enforcement  of  the  Fruer  lien 
ignored  the  principle  that  the  contract  sued  upon  must  be 
sustained  by  the  proof,  otherwise  the  variance  is  fatal.  In 
this  case  the  complaint  made  new  contracts  for  Fruer, 
ignored  his  sworn  lien  claim,  and  enforced  a  contract  not 
even  alluded  to  in  his  claim  of  lien. 

We  will  take  up  these  points  in  the  order  above  stated. 

1.  The  only  complaint  contained  in  the  transcript  is  the 
amended  complaint  of  A.  H.  Busch  Company,  filed  Novem- 
ber 20,  1914.  In  that  complaint  the  Bonding  Company  is 
one  of  the  defendants  against  whom  judgment  is  demanded. 
The  order  of  consolidation  of  the  actions  was  made  pur- 
suant to  stipulation  on  the  eighth  day  of  June,  1914.  The 
transcript  shows  that  on  May  4,  1914,  according  to  minutes 
of  the  court  of  that  date  under  the  heading  **  Title  of  Court 
and  Cause,'*  the  demurrer  of  the  defendant  ''to  plaintiff's 
complaint'*  was  argued  and  submitted  and  overruled,  and 
**the  Bonding  Company  is  ordered  to  be  made  party  de- 
fendant and  summons  issued  to  bonding  company  and  facts 
upon  which  it  is  claimed  by  defendant  Shrier  to  be  set 
forth  in  her  answer.  Defendant  Shrier  given  ten  days  to 
comply  with  the  above  order  of  court."  We  may  infer  that 
in  some  one  of  the  several  and  at  that  time  separate  actions 
pending  the  Bonding  Company  had  not  been  made  a  party 
defendant.  So  far  as  appears  from  this  record,  it  was  a 
party  defendant  in  the  other  actions.  On  April  13,  1914,  the 
defendant  owners  had  filed  an  answer  in  the  Hillcrest  Com- 
pany case,  setting  out  certain  facts  concerning  the  under- 
taking given  by  the  Bonding  Company,  and  demanding 
that  the  Bonding  Company  be  made  defendant  in  that 
action  in  order  to  litigate  the  rights  and  liabilities  of  all 
the  parties  and  for  the  purpose  of  avoiding  a  multiplicity 
of  suits.  Presumably  it  was  in  response  to  that  answer  that 
the  court  made  the  order  referred  to  as  above  stated,  and 
presumably  that  is  the  case  in  which  the  Bonding  Company 
had  not  been  made  a  party  by  the  plaintiff.  It  does  not 
appear  that  the  Hillcrest  Company  did  not  then  or  sub« 
sequently  join  in  the  request  that  the  Bonding  Company  be 
made  defendant  in  the  action.  By  its  answer  filed  in  re- 
sponse  to   the   several   pleadings   against   it,   the   Bonding 
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Company  seems  to  have  raised  issues  upon  the  facts  neces- 
sary to  a  complete  determination  of  the  merits  of  the  action, 
and,  so  far  as  appears,  those  merits  were  fully  determined 
by  the  court  in  its  decision.  [1]  We  are  satisfied  that 
appellant  was  properly  before  the  court  and  that  it  has 
suffered  no  prejudice  by  reason  of  the  order  of  which  it 
complains. 

2  and  3.  The  answer  of  the  defendant  owners  filed  in  the 
Hillcrest  Company  case  on  the  thirteenth  day  of  April, 
1914,  was  followed  by  an  amendment  to  said  answer,  filed 
May  11,  1914,  in  which  amendment  the  undertaking  made 
by  appellant  was  set  forth,  together  with  the  facts  occur- 
ring subsequent  to  the  execution  of  the  undertaking;  and 
then  demanding  that  appellant  be  held  liable  on  its  bond 
as  against  said  claims  of  lien  to  the  full  extent  of  five 
thousand  dollars.  [2]  We  do  not  agree  with  the  conten- 
tion of  appellant  that  the  defendant  owners,  not  having  paid 
any  of  the  claims  against  the  property,  therefore  had  no 
right  to  call  upon  appellant  to  pay  as  for  the  default  of 
the  contractor  until  such  default  had  been  established  by  a 
separate  judgment  and  the  owners  had  been  required  to  pay 
out  moneys  on  account  of  such  default.  ''Judgment  may 
be  given  for  or  against  one  or  more  of  several  plaintiffs, 
and  for  or  against  one  or  more  of  several  defendants;  and 
it  may,  when  the  justice  of  the  case  requires  it,  determine 
the  ultimate  rights  of  the  parties  on  each  side,  as  between 
themselves."  (Code  Civ.  Proc,  sec.  578.)  It  appears  to  us 
that  the  judgment  rendered  against  appellant  appropriately 
determines  the  ultimate  rights  existing  between  appellant  and 
defendant  owners.  The  owners  had  fully  performed  their  con- 
tract and  paid  the  contractor  in  full  for  the  building.  Never- 
theless, lien  claims  were  being  asserted  against  the  property  of 
the  owners  by  reason  of  default  on  the  part  of  the  contractor 
for  whom  appellant  had  become  surety.  Upon  enforcement 
of  these  liens  the  property  of  the  owners  would  be  sold 
and  they  would  have  no  recourse  except  against  the  con- 
tractor and  upon  the  undertaking  made  by  appellant.  Ap- 
pellant has  been  given  every  opportunity  to  defend  against 
those  claimed  liens,  but  nevertheless  the  liens  were  legally 
established  by  this  judgment.  Every  right  which  appellant 
could  have  in  a  separate  action  against  it  by  the  owners  of 
the  property  to  recover  on  the  undertaking  has  been  pre- 
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served  to  appellant  in  this  action.  Our  attention  has  not 
been  drawn  to  any  decision  by  a  court  of  this  state  de- 
termining this  point.  The  case  of  Massachusetts  Bond.  <6 
Ins,  Co.  V.  Realty  Tnust  Co.,  137  Ga.  693,  [73  S.  E.  1053], 
cited  by  respondents  here,  appears  to  sustain  their  conten- 
tion. It  was  there  held  by  the  supreme  court  of  Georgia 
that  for  the  purpose  of  avoiding  vexatious  delays  and  a 
multiplicity  of  suits  where  there  are  numerous  lien  claims 
arising  out  of  a  building  contract,  equity  will  take  cog« 
nizance  and  settle  all  the  matters  in  one  proceeding,  and  the 
owner  may  have  relief  against  the  surety  on  the  contractor's 
bond,  without  first  discharging  the  lien.  '*By  bringing  the 
lienors  into  the  case  their  rights  will  be  fixed  as  against 
the  plaintiff,  and  at  the  same  time  the  extent  of  liability 
of  the  surety  and  its  principal  will  be  fixed." 

4.  Assuming  a  variance  between  the  Fruer  claim  of  lien 
and  the  contract  concerning  the  same  as  proved  and  found 
by  the  court,  the  effect  of  the  court's  error  in  makiug  full 
allowance  of  that  claim  was  not  such  as  to  increase  the 
amount  of  the  allowance  more  than  $190  above  the  correct 
amount;  but,  after  making  this  deduction,  the  total  amount 
of  the  judgment  for  the  lien  claims  against  respondent  owners 
(including  interest  and  expense  for  filing  liens),  would  be 
in  excess  of  the  sum  of  five  thousand  dollars,  the  penalty 
named  in  the  bond.  Therefore  this  error,  if  there  was  any 
error  in  the  amount  allowed  on  the  Fruer  daimi  is  without 
importance  to  appellant. 

The  judgment  is  afiirmed. 

ShaWf  J.,  and  James,  J.|  concurred. 
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[CiT.   No.   2130.     Second   Appellate   District,   Division    One. — ^June   16, 

1919.] 

SANTO    FATTA    ct    al.,    Respondents,    v.    JOSEPH    C. 

CATALANO,  Appellant. 

[1]  Action  in  Quantum  Meruit — Oonpucting  Evidence — Verdict. 
In  an  action  in  quantum  meruit  to  recover  a  balance  for  work 
and  labor  performed  in  constructing  a  hou^e,  if  there  is  a  sub- 
stantial conflict  of  evidence  touching  the  facts  in  dispute,  the 
verdict  of  the  jury  and  order  of  the  trial  court  denying  a  mo- 
tion for  a  new  trial  must  be  deemed  conclusive. 

[2]  Id. — Account  Stated — Indebtedness  to  Defendant — Construc- 
tion or  Findings. — In  such  action,  the  defendant  having  alleged 
an  account  stated  between  himself  and  the  plaintiffs  after  the 
house  was  completed,  the  fact  that  the  jury  found  in  favor  of 
the  defendant  upon  a  note  made  to  him  by  one  of  the  plaintiffs 
cannot  be  construed  as  a  finding  that  there  was  an  account 
stated  between  him  and  plaintiffs  growing  out  of  the  transaction 
under  which  the  house  was  constructed. 

[3]  Id. — Agreement  to  Divn>i  Profits — Repudiation — Bbmeot. — 
Where  the  defendant  had  agreed  to  pay  plaintiffs  a  given  sum 
in  cash  for  constructing  the  house,  which  he  was  to  sell,  and, 
after  deducting  the  cost  thereof,  to  divide  the  profits  between 
plaintiffs  and  himself,  but  subsequently  repudiated  such  agree- 
ment, the  plaintiffs  were  entitled  to  sue  defendant  for  the  rea- 
sonable value  of   the   services  performed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
trial.    Frederick  W.  Houser,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  R.  Milliken,  N.  P.  Moerdyke  and  Robert  W. 
McDonald  for  Appellant. 

Bennett,  TurnbuU  &  Thompson  for  Respondents. 

SHAW,  J. — In  this  action  plaintiffs  sued  in  quantum 
meruit  to  recover  from  defendant  a  balance  for  work  and 
labor  performed  in  constructing:  a  house  for  him  at  his 
special  instance  and  request.  Defendant  answered,  den}'- 
ing  the  allegations  of  the  complaint  and,  by  cross-complaint, 
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alleged  that  after  the  house  was  completed  there  had  been 
an  account  stated  between  himself  and  plaintiffs,  wherein  it 
was  agreed  that  plaintiffs  were  indebted  to  him  in  the  sum 
of  four  hundred  dollars,  all  of  which  allegations  were  de- 
nied by  plaintiffs,  who,  however,  admitted  that  Angelo 
Patta,  one  of  the  plaintiffs,  was  indebted  to  defendant  in 
the  sum  of  four  hundred  dollars,  for  which  defendant  held 
the  note  of  Angelo  and  a  pledge  of  certain  personal  prop- 
erty deposited  as  security  for  the  payment  thereof. 

The  issues  were  tried  by  jury,  which  rendered  a  verdict 
in  favor  of  plaintiffs  for  $350,  and  in  favor  of  defendant 
and  against  Angelo  Patta  for  four  hundred  dollars,  from 
the  whole  of  which  judgment,  and  an  order  denying  his 
motion  for  a  new  trial,  defendant  appeals. 

As  one  ground  for  reveraal  the  insufficiency  of  the  evi- 
dence to  justify  the  verdict  is  urged.  The  evidence  is 
sharply  conflicting,  and  while  appellant  concedes  that 
plaintiffs*  testimony  clearly  tended  to  establish  the  issues 
found  in  their  favor  by  the  jury,  his  counsel  insist  that 
their  testimony  is  unworthy  of  credence  because  of  the  in- 
consistencies therein,  and,  moreover,  they  were  contradicted 
'*by  at  least  six  unbiased  witnesses.*'  [1]  At  most,  the 
record  discloses  a  substantial  conflict  of  evidence  touching 
the  facts  in  dispute,  as  to  which  the  verdict  of  the  jury 
and  order  of  court  denying  defendant's  motion  for  a  new 
trial  must  be  deemed  conclusive. 

Appellant  next  contends  that  where  there  is  an  account 
stated,  it  is  a  bar  to  an  action  upon  the  original  items 
thereof.  The  jury,  however,  by  its  verdict  found  against 
defendant  upon  this  issue.  [2]  The  fact  that  it  found 
in  favor  of  defendant  upon  the  note  made  to  him  by  Angelo 
Patta  cannot  be  construed  as  a  finding  that  there  was  an 
account  stated  between  defendant  and  plaintiffs  growing  out 
of  the  transaction  under  which  the  house  was  constructed. 

In  the  course  of  the  trial,  though  the  question  was  not 
an  issue,  it  was  made  to  appear  from  plaintiffs'  testimony, 
in  respect  to  which  our  attention  is  called  to  no  objection 
interposed  thereto,  that  it  was  agreed  defendant  should  pay 
plaintiffs  $450  in  cash  for  constructing  the  house,  which 
he  was  to  sell  and,  after  deducting  the  cost  thereof,  the 
profits  were  to  be  equally  divided  between  plaintiffs  and 
dorenduuty    that    dcrcudaut   repudiated   this   contract,   the 
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making  of  which  on  the  trial  he  denied,  and  testified  that 
plaintiffs  were,  for  their  work  and  labor,  to  receive  $450, 
which  sum  he  had  paid  to  them.  The  court  instructed  the 
jury  that  if  they  believed  that  such  contract  was  entered 
into  between  the  parties,  nevertheless  if  they  found  from 
the  evidence  that  defendant  had  repudiated  the  contract 
and  refused  to  carry  out  the  same,  plaintiffs  were  entitled 
to  recover  the  reasonable  value  of  the  services  rendered. 
If  the  jury  believed  plaintiffs*  testimony,  the  effect  of  the 
verdict  was  an  implied  finding  that  the  contract  so  made 
between  the  parties  had  been  repudiated  by  defendant,  who 
refused  to  abide  thereby.  [3]  Under  these  circumstances 
plaintiffs  were  entitled  to  sue  for  the  reasonable  value  of 
the  services  performed;  and  conceding  that  they  should 
have  declared  upon  the  original  agreement,  alleging  the 
repudiation  thereof  by  defendant  {Castagmno  v.  BalleUa, 
82  Cal.  250,  [23  Pac.  127]),  nevertheless  evidence  touching 
the  same  appears  to  have  been  introduced  without  objec- 
tion, upon  the  theory  that  it,  as  well  as  the  value  of  the 
services  and  the  agreement  as  to  a  stated  account,  alleged 
by  defendant  to  have  been  had,  was  an  issue  to  be  tried. 
In  no  event  was  defendant  prejudiced  by  reason  of  the 
court's  action. 

The  record  shows  the  case  to  have  been  tried  as  presented 
by  the  parties  to  the  action;  that  in  constructing  the  house 
plaintiffs  performed  work  and  labor  thereon  of  the  reason- 
able value  of  eight  hundred  dollars,  upon  which  they  were 
paid  $450,  leaving  a  balance  due  plaintiffs  of  $350,  for 
which  they  were  given  judgment  and  to  which  they  were 
entitled,  since  there  was,  as  found  by  the  jury  upon  suflS- 
cient  evidence,  no  account  stated  as  alleged  by  defendant. 
Angelo  Fatta  individually  was  indebted  to  defendant,  as 
evidenced  by  his  note,  in  the  sum  of  four  hundred  dollars, 
for  which  cross-complainant  was  given  judgment  against 
the  maker  of  the  note.  Upon  the  facts  we  are  unable  to 
perceive  that  any  miscarriage  of  justice  resulted  from  any 
alleged  technical  error  complained  of.  The  record  presented 
discloses  no  error  in  the  ruling  of  the  court  in  taxing  and 
distributing  the  cost  of  the  trial. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[CSt.  No.  2902.    Pirst  Appellate  District,  Division  Two. — June  17,  1919.] 

PRANK    D.    HUDSON    et    al.,     Appellants,    ▼.    JOHN 

BARNESON,  Respondent. 

[1]  CONTRACTS — AgKEEMENTS  IN  WRITING — EVIDKNCB  OF  OTHER  NEGO- 
TIATIONS.— "When  the  terms  of  an  agreement  have  been  reduced 
to  writing,  no  evidence  of  other  negotiations  or  terms  is  admis- 
sible. 

[2]  Id. — Incomplete  Agreements  —  Admissibilitt  of  Parol  Evi- 
dence.— Where  a  writing,  though  embodying  an  agreement,  is 
manifestly  incomplete,  and  is  not  intended  by  the  parties  to  ex- 
hibit the  whole  agreement,  such  parts  of  the  actual  contract  as 
are  not  embraced   within  its  scope  may  be  established  by  paroL 

[3]  Id. — Architect's  Agreement — Limitation  of  Cost  of  Buildings 
— Admissibility  of  Parol  Evidence  to  Show. — An  offer,  in  the 
form  of  a  letter  confirming  a  previous  conversation  in  regard  to 
the  architectural  work  on  a  proposed  residence  and  a  garage,  to 
prepare  all  plans,  specifications,  and  details  and  to  superintend 
the  erection  of  the  buildings  for  a  given  per  cent  of  the  entire 
cost  of  the  same,  accepted  by  a  letter  confirming  the  same,  does 
not  constitute  a  complete  contract  so  as  to  bind  the  owner  to 
pay  the  agreed  percentage  upon  whatever  might  be  the  cost  of 
the  buildings  which  the  architects  might  plan;  and  in  an  action 
to  recover  such  commission,  parol  evidence  is  admissible  to  show 
that  the  owner  limited  the  cost  of  the  building  to  a  specific  sum, 
and  that  he  refused  to  proceed  with  the  buildings  when  the  esti- 
mated  cost  exceeded   that   sum. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Mateo  County.    George  H.  Buck,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Sheldon  Borden  and  George  H.  Moore  for  Appellants, 

A.  L.  Weil  and  H.  P.  Shaw  for  Respondent. 

HAVEN,  J. — Appellants  contend  that  the  trial  court 
erred  in  admitting,  over  their  objection,  certain  parol  evi- 
dence, which  they  claimed  varied  the  terms  of  a  written 
agreement  between  the  parties.  The  defendant  employed 
the  plaintilTs  as  architects  to  prepare  plans  and  specifica- 

2.  Supplementing  written  contract  by  proof  of  collateral  oral  agree- 
ment, notes,  2  Aim.  Oas.  146;  Ann.  Oa«.  1914A,  454. 
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tions  for,  and  to  superintend  the  construction  of,  a  dwelling- 
house  and  garage.  Upon  their  completion,  plaintiffs  sent 
the  plans  and  specifications  to  the  defendant  and  rendered 
him  a  bill  reading  as  follows:  "To  architectural  work  on 
residence  &  garage  at  San  Mateo,  agreement  five  per  cent  on 
cost  of  buildings  for  plans,  specifications  and  details  now 
completed.  Payment  now  due  on  account,  $1500.00." 
Upon  the  receipt  of  such  bill  defendant  wrote  plaintiffs  ac- 
knowledging the  same,  remitting  one-half  of  the  amount 
thereof,  and  raising  questions  as  to  the  basis  of  plaintiffs* 
compensation.  A  few  days  thereafter  one  of  the  plaintiffs 
called  upon  the  defendant,  at  which  time  a  discussion  was 
had  concerning  the  terms  of  the  employment.  Pour  days 
after  such  interview  plaintiffs  wrote  the  defendant  the  fol- 
lowing letter: 

'^September  28,  1916. 
**  Captain  John  Barneson, 
**310  Sansome  Street, 
'*San  Francisco,  Cal. 
''Dear  Sir: 

**In  confirmation  of  our  conversation  of  last  Saturday, 
in  regard  to  the  architectural  work  on  your  proposed  resi- 
dence and  garage  in  San  Mateo,  we  agree  to  prepare  all 
plans,  specifications  and  details  and  also  to  superintend  the 
erection  of  the  buildings  for  a  sum  equal  to  seven  per  cent 
(7%)  of  the  entire  cost  of  the  same.  Necessary  travelling 
expenses  to  be  paid  by  you. 

**  Yours  very  truly, 

**  Hudson  &  MunselIj, 
**Per  Frank  D.  Hudson/' 

Shortly  thereafter  the  defendant  wrote  the  plaintiffs  as 
follows : 

'*  October  7,  1916. 
*' Messrs.  Hudson  &  Munsell, 
**415  Stimson  Block, 

**IiOs  Angeles,  CaL 
*  *  Gentlemen : 

**I  acknowledge  receipt  of  your  favor  of  September  28th 
and  confirm  same. 

**  Yours  very  truly, 

'*JoHN  Barneson." 
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Upon  the  trial  oral  evidence  was  admitted  on  behalf  of 
defendant,  the  effect  of  which  was  to  prove  that  the  de- 
fendant had  instructed  plaintiflEs  when  they  were  first  em- 
ployed, and  subsequently  during  the  time  when  the  plans 
were  in  process  of  preparation,  that  the  limit  of  cost  of  the 
proposed  dwelling-house  was  to  be  twenty-five  thousand 
dollars.  Plaintiffs  objected  to  this  evidence  upon  the 
ground  that  it  was  an  attempt  to  vary  by  parol  evidence  the 
terms  of  the  agreement,  which  they  claimed  were  entirely 
contained  in  the  writings  above  referred  to.  The  objection 
was  overruled,  the  evidence  admitted,  and  judgment  ren- 
dered in  favor  of  the  defendant,  from  which  plaintiffs 
appeal. 

Plaintiffs  alleged  in  their  complaint  that  the  defendant 
had  constructed  the  garage  at  a  cost  of  $5,448,  and  had  re- 
fused to  proceed  with  the  construction  of  the  dwelling- 
house  and  abandoned  the  construction  of  it;  and  **that  it 
would  have  cost  fifty-five  thousand  dollars  to  have  con- 
structed said  dwelling-house."  The  court  found,  in  con- 
formity with  the  defendant's  testimony,  that  the  reason  he 
refused  to  proceed  with  the  construction  of  the  dwelling- 
house  was  the  excessive  cost  thereof.  The  evidence  of  the 
defendant  and  members  of  his  family  supports  the  judg- 
ment of  the  trial  couii;.  The  question  involved  in  this 
appeal  is  whether  such  evidence  was  admissible.  [1]  Ap- 
pellants rely  upon  the  familiar  rule  that,  when  the  terms 
of  an  agreement  have  been  reduced  to  writing,  no  evidence 
of  other  negotiations  or  terms  is  admissible.  (Civ.  Code, 
sec.  1625;  Code  Civ.  Proc,  sec.  1856.)  [2]  Respondent, 
on  the  other  hand,  claims  that  the  facts  bring  the  case 
within  the  well-established  exception  to  the  above  rule  to 
the  effect  that,  **  where  a  writing,  although  embodying  an 
agreement,  is  manifestly  incomplete,  and  is  not  intended  by 
the  parties  to  exhibit  the  whole  agreement,  .  .  .  such  parts 
of  the  actual  contract  as  are  not  embraced  within  its  scope 
may  be  established  by  parol."  (3  Jones'  Commentaries  on 
Evidence,  sec.  440;  Sivers  v.  Sivers,  97  Cal.  518,  521,  [32 
Pac.  571] ;  Krewzberger  v.  Wivgfield,  96  Cal.  251,  255,  [31 
Pac.  1091  ;  Williams  v.  Ashurst  Oil  etc.  Co,,  144  Cal.  619, 
624,  [78  Pac.  28].) 

The  test  of  the  application  of  the  general  rule  or  its 
exception  to  a  given  case  is  the  completeness  or  incomplete- 
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ness  of  the  written  contract;  or,  in  other  words,  whether 
such  contract  contains  all  the  terms  of  the  agreement. 
With  few  exceptions,  this  question  is  to  be  determined  from 
an  inspection  of  the  contract  itself.  In  the  leading  case  of 
Harrison  v.  McCormick,  89  Cal.  327,  330,  [23  Am.  St.  Rep. 
469,  26  Pac.  830,  831],  which  has  been  approved  in  many 
subsequent  cases,  it  is  said:  **If  it  [the  writing]  imports  on 
its  face  to  be  a  complete  expression  of  the  whole  agree- 
ment— ^that  is,  contains  such  language  as  imports  a  complete 
legal  obligation — it  is  to  be  presumed  that  the  parties  have 
introduced  into  it  every  material  item  and  term;  and  parol 
evidence  cannot  be  admitted  to  add  another  term  to  the 
agreement,  although  the  writing  contains  nothing  on  the 
particular  one  to  which  the  parol  evidence  is  directed." 
[3]  The  question  for  determination  is,  therefore,  whether 
the  contract  evidenced  by  the  writings  above  referred  to 
appears  upon  its  face  to  embrace  all  the  agreements  of  the 
parties,  and  this  is  to  be  determined  from  the  language  of 
the  letter  of  September  26th  from  plaintiffs  to  defendant. 
Appellants  contend  that  the  confirmation  of  that  letter  by 
the  defendant  bound  him  to  pay  to  the  plaintiffs  the  agreed 
percentage  upon  whatever  might  be  the  entire  estimated 
cost  of  any  residence  and  garage  which  plaintiffs  might 
plan.  Respondent,  on  the  other  hand,  insists  that  the 
amount  to  be  paid  plaintiffs  could  not  be  determined  with- 
out a  prior  determination  of  the  cost  of  the  buildings,  and  as 
that  cost  was  nowhere  stated  in  the  writings,  it  was  an 
element  of  the  contract  omitted  therefrom.  In  our  opinion, 
the  trial  court  did  not  err  in  construing  the  contract  in 
accordance  with  respondent's  contention.  Disregarding  the 
improvident  nature  of  such  a  contract  as  appellants'  con- 
struction would  make  of  the  one  here  involved,  it  is  mani- 
fest that  the  plaintiffs'  commissions  could  not  be  computed 
from  the  terms  of  the  written  contract  alone.  This  shows 
its  incompleteness.  A  necessary  element  of  plaintiffs'  cause 
of  action  was  the  cost  of  the  buildings.  Plaintiffs  could 
not  object  to  evidence  on  the  part  of  defendant  as  to  the 
•iniount  of  such  cost  upon  the  ground  that  the  entire  con- 
tract was  included  in  the  writings,  while  the  necessities  of 
their  own  case  compelled  them  to  adopt  a  like  course  to 
supply  the  same  omitted  portion  of  the  contract.    It  can- 
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not  be  hdd,  therefore,  that  the  letter  imports  -on  its  face 
to  be  a  complete  expr&ssion  of  the  whole  agreement* 

It  is  further  contended  by  appellants  that  the  court  erred 
in  finding  that  the  defendant  directed  the  plaintifEs  to  pre* 
pare  plans  and  specifications  for  a  garage  to  cost  not  to 
exceed  three  thousand  five  hundred  dollars  to  four  thousand 
dollars,  as  that  finding  is  entirely  unsupported  by  the  evi- 
dence and  is  contrary  thereto.  Conceding  the  correctness 
of  this  contention,  it  appears  that  the  plaintiffs  have  been 
paid  by  the  defendant  the  sum  of  one  thousand  five  hundred 
dollars,  which  was  more  than  sufficient  to  compensate  them  for 
their  entire  services  in  connection  with  the  garage.  The 
contract  evidenced  by  the  letter  of  September  28,  1916, 
covered  services  in  connection  with  both  the  residence  and 
garage.  As  the  court  found  plaintiffs  were  not  entitled  to 
any  compensation  in  connection  with  the  residence,  the  pay- 
ment made  must  be  applied  to  the  services  rendered  upon 
the  garage,  if  plaintiffs  wore  entitled  to  payment  therefor. 
It  does  not  appear,  thercforci  that  appellants  were  preju- 
diced by  this  finding. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  14,  1919. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent,  and  Shaw,  J.,  who  did  not  participate. 


[CiT.    No.    284D.    First    Appellate    District,    Division    One. — June    17, 

1919.] 

0.  BARRIOS,  Respondent,  v.  PACIFIC  STATES  TRAD- 
ING  COMPANY  et  al.,  Appellants. 

[1]  Sales — Warrakty — Use  of  Term  Unnecessabt. — The  use  of  the 
word  "warrant"  is  not  necessary  to  the  creation  and  existence 
of  an  express  warranty  of  goods  sold  where  the  terms  of  the 
agreement  of  sale  desijjnate  the  particular  quality  of  the  article 
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to  be  delivered  in  phrases  which  are  well  known  to  the  trade  in 
respect  to  the  particular  article  purchased   and  sold. 

[2]  Id. — Acceptance  op  Order  for  "Export-cured"  CoDPisn. — The 
acceptance  of  a  written  order  for  a  certain  quantity  of  "export- 
cured"  codfish  amounts  to  a  warranty  that  the  goods  when  packed 
for  shipment  should  measure  up  in  point  of  quality  to  the  full 
meaning  of   the   term   "export-cured." 

[3]  Id. — Action  for  Breach  op  Warranty — Evidence — Finding. — 
In  an  action  for  breach  of  warranty  in  connection  with  the  pur- 
chase of  "export-cured"  codfish,  testimony  of  an  experienced  ex- 
porter that  every  can  to  the  number  of  eighty  or  a  hundred 
selected  at  random  from  the  general  lot  when  opened  at  a  for- 
eign port  contained  a  quantity  of  foul  liquid,  the  codfish  therein 
being  entirely  decomposed,  and  that  the  codfish  thus  found  to  be 
in  that  condition  was  not  "export-dried  codfish,"  if  believed 
by  the  court,  is  sufficient  to  sustain  a  finding  that  the  codfish  were 
not  as  warranted. 

[4]  Id.  —  Wrongful  Admission  of  Cumulative  Evidence.  —  The 
wrongful  admission  of  evidence  which  is  merely  cumulative  of 
the  uncontradicted  testimony  of  a  witness  whose  testimony  is 
properly  admissible  does  not  constitute  reversible  error. 

[5]  Id. — Directions  to  Carrier — Modification  of  Contract  of  Pu»« 
chase — Liability  for  Breach. — ^Where  the  contract  of  sale  called 
for  "export-cured"  codfish,  the  seller  could  not,  without  the 
knowledge  and  concurrence  or  consent  of  the  purchaser,  modify 
such  contract  by  stamping  upon  each  package  of  codfish  the 
words,  "Perishable.  Store  away  from  boilers."  If  the  carrier 
disobeyed  the  instructions  evidently  intended  for  its  guidance,  its 
breach  of  duty  in  that  regard  cannot  be  charged  to  the  purchaser. 

[6]  Id. — Inspection  op  Codfish  During  Preparation — ^Waiveb  of 
Warranty. — The  buyer  of  "export-cured"  codfish  is  entitled  to 
rely  upon  the  assurances  of  the  packer  that  the  goods  shipped 
will  be  of  the  quality  warranted  by  the  terms  of  the  written 
agreement  with  it,  and  the  mere  fact  that  an  agent  of  the  buyer 
sees  such  goods  in  the  process  of  preparation  and  expresses  a 
doubt  as  to  their  being  sufficiently  dried  cannot  be  held  to  either 
constitute  a  waiver  of  such  warranty  or  to  have  required  a  fur- 
ther inspection  of  the  goods  after  they  have  been  sealed  and 
packed  and  delivered  on  shipboard  at  the  point  of  shipment  for 
the  place  of  their  destination. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Jas.  M.  Troutt,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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McWilliams  &  Hatfield,  George  J.  Hatfield,  Edwin  H. 
Williams  and  Maurice  L.  Asher  for  Appellants. 

Wise  &  O'Connor,  Richard  S.  Goldman  and  John  C. 
Altman  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
the  plaintiff's  favor  in  an  action  brought  by  him  as  the 
assignee  of  Lcwis-Simas-Jones  Co.,  a  copartnership,  to  re- 
cover from  certain  stockholders  of  the  Pacific  Trading 
Company,  a  corporation,  their  proportionate  share  of  the 
liability  of  said  last-named  corporation  arising  out  of  its 
alleged  breach  of  warranty.  The  transaction  out  of  which 
the  cause  of  action  arose  was  one  in  which  the  Lewis-Simas- 
Jones  Company  gave  its  written  order  to  the  Pacific  States 
Trading  Company  for  a  certain  quantity  of  **  Export-cured 
boneless  codfish"  and  for  a  certain  further  quantity  of 
** Export-cured  whole  codfish,"  to  be  packed  by  the  latter 
corporation  in  or  near  San  Francisco,  for  shipment  by  the 
copartnership,  the  plaintiff's  assignor,  to  Valparaiso,  Chile, 
which  order  being  accepted,  the  fish,  in  due  course,  were 
packed  and  delivered  in  hermetically  sealed  tins,  cased  for 
foreign  shipment,  to  the  steamship  company  at  San  Fran- 
cisco consigned  to  said  foreign  port.  Arriving  there  in 
December,  1915,  they  were  on  examination  found  to  be 
spoiled  and  unfit  for  human  consumption,  and  were  de- 
stroyed by  the  public  authorities.  Thereafter  the  plaintiff, 
as  assignee,  commenced  this  action  and  recovered  judgment 
against  the  several  appellants  herein  upon  their  propor- 
tionate liability  as  stockholders  of  the  said  defendant 
corporation. 

The  appellants  urge  several  points  against  the  judgment. 
The  first  of  these  is  that  there  was  no  warranty  as  to  the 
quality  of  the  fish  sold  embraced  in  the  written  order  and 
its  acceptance  out  of  which  the  cause  of  action  arose. 
[1]  It  is  true  that  the  word  ** warrant"  is  not  to  be  found 
in  the  language  of  the  written  order  or  of  its  acceptance,  but 
we  do  not  think  that  this  is  necessary  to  the  creation  or 
existence  of  an  express  warranty  of  goods  sold  where  the 
terms  of  the  agreement  designate  the  particular  quality  of 
the  article  to  be  delivered  in  phrases  which  are  well  known 
to  the  trade  iu  respect  to  the  particular  article  purchased 
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and  sold.  The  order  in  the  instant  case  was  for  **  export- 
cured  codfish."  The  evidence  showed  that  these  terms  had 
a  well-defined  meaning  as  applicable  to  codfish,  which  were 
so  prepared  and  packed  through  the  extraction  of  all 
moisture  as  to  be  able  to  withstand  the  varying  heat  and 
other  perils  incident  to  a  long  sea  voyage  across  the  equator 
to  a  distant  country.  [2]  We  are  of  the  opinion  that  the 
acceptance  of  the  order  expressly  requiring  the  pack  to  be 
*' export-cured"  codfish  amounted  to  a  warranty  that  the 
goods  when  packed  for  shipment  should  measure  up  in 
point  of  quality  to  the  full  meaning  of  the  term  **  export- 
cured."  {Coats  v.  Hard,  29  Cal.  App.  115,  [154  Pac.  491].) 
[3]  The  next  contention  of  the  appellants  is  that  con- 
ceding that  the  terms  of  the  written  order  and  of  its  accept- 
ance amounted  to  a  warranty  that  the  goods  packed  and 
delivered  thereunder  would  be  ** export-cured  codfish," 
there  is  no  evidence  of  the  breach  of  such  warranty.  But 
in  this  respect,  also,  we  cannot  concur  in  the  appellant's 
contention.  The  evidence  showed  that  there  were  two  qual- 
ities of  cured  codfish  known  to  this  particular  trade.  One 
was  '' domestic  cured  codfish,"  intended  for  use  in  domestic 
trade.  In  packing  this  quality  of  codfish  it  was  not  re- 
quired that  all  moisture  should  be  dried  out  of  the  fish 
before  being  packed  in  tins;  but  as  to  the  other  quality 
defined  as  export-cured  codfish  it  was  essential  that  all 
moisture  should  be  extracted  by  the  drying  process  in  order 
that  the  sealed  product  might  be  able  to  withstand  the  ex- 
tremes of  climate  incident  to  its  shipment  to  foreign  and, 
as  in  this  instance,  tropical  lands.  Upon  the  trial  of  the 
cause  the  plaintiff  Barrios,  who  was  one  of  the  members  of 
the  copartnership  and  an  experienced  exporter,  testified  to 
having  been  present  when  a  considerable  number  of  the 
cases  containing  the  hermetically  sealed  cans  of  the  ship- 
ment in  question  were  opened  at  Valparaiso,  and  when  it 
was  found  that  every  can  to  the  number  of  eighty  or  a 
hundred  selected  at  random  from  the  general  lot  contained 
a  quantity  of  foul  liquid,  the  codfish  therein  being  entirely 
decomposed.  The  witness  further  testified  that  the  codfish 
thus  found  to  be  in  that  condition  was  not  **  export-dried 
codfish."  We  think  this  testimony,  if  believed  by  the  court, 
would  suffice  to  sustain  its  ihiding  in  that  regard. 
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In  this  same  connection  the  appellants  insist  that  the 
court  committed  reversible  error  in  the  admission  in  evi- 
dence of  certain  depositions  given  by  several  persons  who 
also  witnessed  the  opening  of  the  tins  containing  the  codfish 
in  question  at  Valparaiso,  and  whose  testimony  was  to  the 
same  effect  as  that  given  by  the  witness  Barrios.  It  is 
practically  conceded  by  the  respondent  that  these  deposi- 
tions were  not  entitled  to  admission  in  evidence,  and  that 
the  action  of  the  trial  court  in  their  admission  was  an 
error.  [4]  It  does  not  follow,  however,  that  it  was  a  re- 
versible error,  since  the  condition  in  which  the  codfish  waa 
found  to  be  when  opened  at  Valparaiso  was  not  a  seriously 
controverted  fact  in  the  case,  the  testimony  of  the  witness 
Barrios  being  uncontradicted  by  the  defendants,  who  offered 
no  evidence  whatever  as  to  the  condition  of  the  goods  upon 
their  arrival  at  Valparaiso.  It  is  a  practically  conceaed 
fact  in  the  case  that  the  goods  were  spoiled  in  transit,  and 
this  being  so,  the  evidence  embraced  in  the  depositions 
properly  objected  to  by  the  defendants  was  merely  cumula- 
tive of  the  uncontradicted  evidence  of  the  witness  Barrios,- 
and  hence  the  defendants  were  in  no  wise  prejudiced  by 
its  admission.  It  is,  however,  contended  in  this  connection 
by  the  appellants  that  two  of  the  witnesses  whose  deposi- 
tions were  thus  erroneously  admitted  gave  testimony  in  the 
nature  of  opinion  evidence  that  the  fish  had  not  been 
export-cured,  and  that  in  this  respect  their  wrongly  admitted 
testimony  was  prejudicially  injurious.  Counsel  for  the 
appellants,  however,  are  at  pains  to  point  out  to  the  court 
that  these  particular  witnesses  were  in  no  sense  experts  in 
the  matter  of  what  did  or  did  not  constitute  **  export- 
cured  codfish,"  and  that  their  evidence  in  that  respect  was 
therefore  of  the  weakest  and  most  unsatisfactory  char- 
acter. If  this  be  true,  as  the  record  seems  to  show  it  to  be, 
an  added  reason  is  furnished  why  evidence  of  such  flimsy 
and  ineffectual  quality  should  not  be  regarded  as  sufficiently 
prejudicial  in  its  influence  upon  the  mind  of  the  trial  court 
to  justify  a  reversal  of  the  case. 

[6]  The  next  contention  of  the  appellants  is  that  con- 
ceding the  warranty  upon  which  this  action  is  predicated 
to  have  been  embraced  in  the  terms  of  the  writings,  it  was 
a  warranty  subject  to  an  express  condition  which  was  cop- 
tained  in  the  words  stamped  upon  each  package  of  codfish," 
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''Perishable.  Store  away  from  boilers,"  and  that  no  proof 
had  been  presented  on  the  part  of  plaintiff  that  this  condi- 
tion had  not  been  broken,  or  that  the  spoiled  state  in  which 
the  codfish  upon  its  arrival  at  Valparaiso  was  found  to  be 
was  not  the  result  of  its  breach.  The  difficulty  with  this 
contention  is  that  the  words  above  quoted  constituted  no 
part  of  the  contract  between  the  parties;  they  were  placed 
upon  the  outside  of  the  packages  which  the  packer  had 
prepared  without  any  knowledge  on  the  part  of  the  pur- 
chaser as  to  their  presence  there,  and  hence  without  any 
concurrence  in  or  consent  to  their  existence  or  effect  as  a 
limitation  upon  the  warranty  of  the  goods  within.  If  the 
carrier  disobeyed  the  instructions  evidently  intended  for  its 
guidance,  its  breach  of  duty  in  that  regard  cannot  be 
charged  to  plaintiff's  assignor,  who  was  entirely  ignorant 
of  such  a  direction,  and  upon  whom  it  was  not  incumbent, 
in  the  first  instance,  to  show  whether  or  not  it  had  been 
disobeyed. 

The  final  contention  of  the  appellants  is  that  the  plaintiff 
should  have  reduced  his  damages  by  a  sale  of  the  codfish 
in  question  at  San  Francisco  prior  to  their  shipment  to 
their  ultimate  destination.  This  contention  is  based  upon 
the  claim  of  the  defendants  that  the  fact  that  the  goods 
were  not  "export-cured"  was  known  to  one  of  the  buyers' 
authorized  agents  before  the  goods  were  fully  packed.  We 
do  not  think  that  the  evidence  sustains  this  contention,  for 
while  it  is  true  that  one  of  the  buyer's  agents  visited  the 
drying  and  packing  grounds  of  the  packer  while  the  goods 
were  being  canned,  and  there  expressed  his  doubts  as  to 
whether  they  were  sufficiently  dry  for  export  shipment,  the 
evidence  also  shows  that  he  was  assured  by  the  more  ex- 
perienced representative  of  the  packer  that  they  were 
sufficiently  dried  to  withstand  a  trip  to  South  America. 
[6]  The  buyer  was  entitled  to  rely  upon  the  assurances 
of  the  packer  that  the  goods  shipped  would  be  of  the  qual- 
ity warranted  by  the  terms  of  their  written  agreement  with 
it,  and  the  mere  fact  that  an  ivicnt  of  the  purchaser  saw 
such  goods  in  process  of  preparatii^n  and  expressed  a  doubt 
as  to  their  bein^^  sufficiently  dried  cannot  be  held  to  either 
constitute  a  waiver  of  such  waD'anty  or  to  have  required 
a  further  in<?i>cctinn  of  the  jronds  after  they  had  been 
sealed    and    parked    and    delivered    cu    shiphoard    at    Saii 
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Francisco  for  the  place  of  their  destination.  (Orace  v. 
Levy,  30  Cal.  App.  231,  [166  Pac.  626];  North  Alaska 
Salmon  Co.  v.  Hohhs  etc.  Co.,  159  Cal.  381,  [35  L.  R.  A. 
(N.  S.)  501,  113  Pac.  870,  120  Pac.  27].)  There  is  no 
merit,  therefore,  in  the  appellants'  contention  that  the  goods 
should  have  been  examined  at  San  Francisco,  and  if  found 
defective  in  quality,  sold  there  in  order  to  reduce  the  de- 
fendants' bill  for  damages.  {KrasUnikoff  v.  Dundon,  8 
Cal.  App.  406,  [97  Pac.  172].) 
The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  14,  1919. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent. 


[Civ.  No.   2912.    Second  Appellate  District,   Division   Two. — June   17, 

1919.] 

MRS.  M.  VERDIER,  Respondent,  v.  THE  TITLE  GUAR- 
ANTY &  SURETY  COMPANY  (a  Corporation),  Ap- 
pellant. 

[1]  Pleading — Action  on  Performance  Bond — Sufpicienct  of  Com- 
plaint.— In  an  action  by  the  owner  against  the  surety  upon  an 
indemnity  bond  given  by  the  latter  to  the  former  to  secure  the 
performance  by  the  contractor  of  a  contract  for  the  construction 
of  a  building,  the  complaint  is  insufficient  where  it  fails  to  allege 
that  plaintiff  performed  all  the  conditions  and  covenants  required 
to  be   performed  by  her  under   her  contract  with  the  contractor. 

APPEAL  from   a  judgment  of  the   Superior  Court  of 
Kern  County.    J.  W.  Mahon,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  W.  Kaye  for  Appellant. 

E.  Ij.  Foster  and  Chas.  A.  Bamhart  for  Respondent. 
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THOMAS,  J. — Thia  is  an  action  brought  by  plaintiff 
atrainst  defendant  surety  company  upon  an  indemnity  bond 
given  by  the  latter  to  the  former  to  secure  the  perform- 
ance by  the  Aiken  Reinforced  Concrete  Company  of  a  con- 
tract for  the  construction  of  a  three-story  brick  building. 
The  bond  was  for  $6J46.50.  The  case  was  tried  by  the 
court  without  a  jury.  Judgment  went  for  plaintiff  in  the 
sum  of  three  thousand  two  hundred  dollars. 

The  amended  complaint  is  in  two  counts,  in  the  first  of 
which  appears  what  purports  to  be  a  copy  of  the  indemni- 
fying bond  and  a  copy  of  the  contract  between  the  plaixi- 
tiff  and  said  Aiken  Reinforced  Concrete  Company,  set  out 
in  extenso,  and  the  second  realleging  these  same  alleged 
facts  which  were  set  forth  and  referred  to  in  paragraphs  1 
and  2  of  the  first  cause  of  action.  Without  quoting  said 
instruments  or  any  portion  of  the  complaint,  suffice  it  to 
say  that  the  plaintiff  prays  for  judgment  against  defendant 
for  the  sum  of  six  thousand  seven  hundred  dollars,  and 
for  her  costs. 

There  was  a  demurrer  to  the  complaint  as  amended. 
This  demurrer  was  both  general  and  special. 

Appellant  specifics  fourteen  errors  at  law  occurring  dur- 
ing the  trial,  and  fifteen  specifications  of  insufficiency  of 
the  evidence  to  support  the  findings  of  the  court.  In  view 
of  the  fact  that  we  are  of  the  opinion  that  the  first  specifi- 
cation of  error — the  court's  overruling  of  the  said  demurrer — 
referred  to  in  the  transcript  and  appellant's  opening  brief, 
is  well  taken,  we  do  not  consider  that  for  the  present  any 
other  point  urged  need  be  discussed. 

[1]  Nowhere  in  the  amended  complaint  is  it  alleged, 
nor  does  the  record  contain  any  evidence,  that  the  plaintiff 
herein  performed  any,  much  less  all,  of  the  covenants  or 
conditions  required  to  be  performed  by  her  under  her  con- 
tract with  the  contractor,  the  Aiken  Reinforced  Concrete 
Company.  Notwitlistanding  this  fact,  the  court,  in  finding 
VII,  found:  '*That  the  plaintiff  performed  all  the  condi- 
tions and  terms  and  as^reements  on  her  part  to  be  per- 
formed with  the  Aiken  Reinforced  Concrete  Company 
under  said  contract  piovided  to  be  by  her  kept  and  per- 
fovmed."  The  point  is  not  urged  by  appellant,  but  we 
fail  to  find  any  evidence  in  the  record  to  justify  the  find- 
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ing,  even  had  the  pleadings  been  such  as  to  permit  the 
reception  of  the  same.  We  think  that  this  failure  to  so 
allege  is  fatal  to  the  present  appeal. 

The  contract  by  its  terms  required  the  plaintiff  to  pay  to 
said  contractor  the  full  sum  of  twenty-seven  thousand  dol- 
lars in  six  installments,  as  follows:  The  sum  of  $4,050 
**when  the  foundations  is  in  ready  for  the  first  floor 
joists";  the  second  installment  of  $4,050  **when  the  walls 
are  up  one  story,  and  the  second -story  joists  are  in 
place";  the  third  installment  of  $4,050  **when  the  roof 
is  on";  the  fourth  installment  of  $4,050  **when  the  plaster- 
ing is  completed";  the  fifth  installment  of  $4,038.50  "when 
the  building  is  completed  and  accepted,"  and  the  sixth, 
and  final,  payment  of  $6,761.50  **  thirty-five  days  after  the 
acceptance  of  the  building."  Nowhere  in  the  amended 
complaint  is  there  an  allegation  that  plaintiff  has  paid  any 
of  these  installments  to  the  said  contractor  as  provided 
for  in  said  contract,  or  otherwise  or  at  all;  and  for  aught 
that  appears  in  the  said  amended  complaint,  the  failure  on 
the  part  of  plaintiff  to  comply  with  any  or  all  of  said 
p^'ovisions  may  have  been  the  reason  for  the  failure  and 
neglect  of  the  contractor  to  complete  the  contract  or  agree- 
ment referred  to,  if,  indeed,  any  such  failure  or  neglect 
occurred.    The  demurrer  should  have  been  sustained. 

We  consider  the  citation  of  authorities  unnecessary  to 
support  our  conclusion. 

The  judgment  is  reversed  and  the  lower  court  ordered  to 
I'e verse  its  ruling  overruling,  and  to  sustain  defendant's  de- 
murrer to  the  amended  complaint  herein,  granting  plaintiff 
leave  to  amend. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 
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[Civ.  No.  2795.    First  Appellate  District,  Division  Two. — ^June  18,  1919.] 

MARIA  ROSSI  et  al.,  Respondents,  v.  SCOTT,  MAGNER 
&   MILLER    (a   Corporation),   Appellant. 

[1]  Appeal — Bill  of  Exceptions — Delay  in  Pbiparation  and  Ser- 
vice— Consideration  upon  Appeal. — Where  the  date  upon  which 
a  biU  of  exceptions  was  settled  was  beyond  the  time  allowed  by 
law,  and  the  appellant  has  failed  to  incorporate  in  the  bill  any 
matter  which  might  excuse  such  delay,  the  appellate  court  is 
compelled  to  hold  that  the  bill  of  exceptions,  although  settled  by 
the  trial  court,  cannot  be  considered   upon   appeaL 

[2]  Id. — Denial  of  Mot'«jn  to  Dismiss  Appeal — Right  of  Appel- 
late Court  to  Consider  Bill  of  Exceptions. — An  order  of  the 
supreme  court  denying  respondent's  motion  for  dismissal  of  an 
appeal  on  the  ground  that  the  transcript  on  appeal  was  not  filed 
within  the  time  prescribed  by  rule  II  of  the  supreme  court  can- 
not be  considered  as  determinative  of  the  right  of  the  appellate 
court  to  consider  the  bill  of  exceptions  upon  final  hearing  of  the 
appeaL 

APPEAL  from  a  judcnnent  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco.  Bernard  J.  Flood, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  A.  Sanderson  and  Sterling  Carr  for  Appellant. 

James  A.  Bacigalupi,  Sylvester  Andriano,  P.  M. 
Andreani,  and  Harry  G.  McKannay  for  Respondents. 

HAVEN,  J. — Defendant  appeals  from  a  judgment  en- 
tered against  it  upon  verdict  of  a  jury  in  an  action  for 
damages  for  personal  injuries,  basing  its  appeal  upon  the 
judgment-roll  and  a  bill  of  exceptions.  Respondents  make 
the  preliminary  objection  that  the  bill  of  exceptions  cannot 
be  considered  upon  the  appeal  for  the  reason  that  it  was 
not  prepared  and  settled  within  the  time  prescribed  by 
law.  The  record,  as  it  appears  from  the  recitals  in  the 
bill  of  exceptions,  is  as  follows:  A  motion  for  a  new  trial 
was  made  by  the  appellant,  which  was  denied.  Written 
notice  of  the  denial  of  said  motion  was  served  upon  appel- 
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lant's  attorneys  on  January  30,  1918.  The  proposed  bill 
of  exceptions  was  served  upon  respondents'  attorneys  on 
April  4,  1918.  At  the  time  of  such  service  respondents' 
attorneys  reserved  their  objection  thereto  upon  the  ground 
that  said  bill  had  not  been  prepared  or  served  within  the 
time  allowed  by  law,  or  any  extension  thereof.  There- 
after, and  within  the  time  allowed  by  law,  respondents  pre- 
pared and  served  upon  appellant's  attorneys  their  proposed 
amendments  to  said  bill  of  exceptions,  and  in  submitting 
such  amendments  again  objected  and  excepted  to  the  set- 
tlement of  the  bill,  and  reserved  all  rights  to  object  to  the 
settlement  thereof,  upon  the  same  ground  as  above  stated. 
The  objection  thus  reserved  was  urged  by  respondents  upon 
the  judge  of  the  trial  court  when  the  bill  was  presented  to 
him  for  settlement;  but  such  objection  was  overruled  and 
disallowed,  and  said  bill  was  settled  and  allowed  on  August 
6,  1918. 

Under  section  650  of  th^  Code  of  Civil  Procedure,  the 
time  for  the  preparation  and  service  of  the  proposed  bill  of 
exceptions  expired  in  ten  days  after  the  service  of  respond- 
ents' notice  of  the  denial  of  the  motion  for  a  new  trial, 
or  on  February  9,  1918.  Such  time  could  not  be  extended 
by  the  court  for  more  than  thirty  days  without  the  consent 
of  the  adverse  party.  (Code  Civ.  Proc,  sec.  1054.)  The 
actual  service  of  the  bill  was  on  April  4,  1918,  or  nearly 
one  month  beyond  the  date  to  which  the  court  could  law- 
fully giant  an  exten.sion  of  the  time  therefor.  The  record 
discloses  no  evidence  of  any  extension  of  time  by  stipula- 
tion. 

In  Higgins  v.  Mahoney,  50  Cal.  444,  445,  it  is  said:  **The 
right  of  the  appellant  to  present  a  bill  of  exceptions  after 
the  entry  of  judgment  is  limited  in  point  of  time  to  the 
period  of  thirty  days.  After  the  expiration  of  that  period, 
unless  further  time  had  been  in  the  meantime  obtained, 
the  right  to  present  the  bill  of  exceptions  for  settlement 
is  taken  away.  If,  therefore,  the  respondents,  objecting  to 
the  settlement  of  the  bill  of  exceptions,  rely  upon  the  lapse 
of  the  period  limited  by  the  statute,  it  becomes  the  duty  of 
the  appellant,  in  answer  to  tjie  ohjoction,  »,o  incorporate 
into  the  bill  the  matter,  :f  duy,  going  to  excuse  his  apparent 
didiLv  •  *itherwise  rhe  exceptions,  though  settled,  cannot  be 
considered    here."    The   above   rule    has    been   followed   in 
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many  subsequent  cases,  of  which  the  following  are  illus- 
trative: Connor  v.  Southern  Calif orrda  Motor  Road  Co., 
101  Cal.  429,  431,  [35  Pac.  990] ;  Wheeler  v.  Karnes,  125 
Cal.  51,  53,  [57  Pac.  893] ;  Cameron  v.  Areata  etc,  R.  R. 
Co.,  129  Cal.  279,  280,  [61  Pac  »55] ;  Estate  of  Kruger, 
130  Cal.  621,  625,  [63  Pac.  31]. 

In  this  case  respondents  complied  with  rule  XV  of  the 
supreme  court  (177  Cal.  lii,  [176  Pac.  x]),  by  serving  upon 
the  attorneys  for  appellant  an  exception  to  the  record  on 
appeal  and  an  objection  to  the  consideration  of  the  bill  of 
exceptions  upon  the  ground  that  the  same  was  not  pre- 
pared or  served  within  the  time  allowed  by  law.  No  addi- 
tional showing  has  been  made  by  the  appellant  in  response 
to  such  notice. 

[1]  It  appears,  therefore,  upon  the  face  of  the  bill  of 
exceptions,  that  timely  objection  was  reserved  by  the  re- 
spondents to  the  failure  of  appellant  to  prepare  and  serve 
its  bill  within  proper  time,  and  that  such  objection  has 
been  consistently  urged  by  the  respondents,  both  before 
the  judge  of  the  lower  court  and  upon  appeal.  As  the 
date  upon  which  the  bill  was  settled  was  beyond  the  time 
allowed  by  law,  and  appellant  has  failed  to  incorporate  in 
the  bill  any  matter  which  might  excuse  such  delay,  we  are 
compelled  to  hold  that  the  bill  of  exceptions,  although  set- 
tled by  the  trial  couii;,  cannot  be  considered  upon  this 
appeal. 

[2]  Appellant  contends  that  the  supreme  court  has  de- 
cided otherwise  in  denying  respondents'  motion  for  dis- 
missal of  this  appeal.  That  motion  was  made  upon  the 
ground  that  the  transcript  on  appeal  was  not  filed  within 
the  time  prescribed  by  rule  II  of  the  supreme  court  (176 
Pac.  vi).  The  court  denied  the  motion,  for  the  reason  that 
it  appeared  that  the  transcript  on  appeal  was  filed  within 
forty  days  after  the  actual  settlement  of  the  bill  of  excep- 
tions, and  declined  to  pass  upon  the  question  of  whether  or 
not  the  bill  of  exceptions  was  properly  settled.  This  rul- 
ing cannot  be  considered  as  determinative  of  the  right  of 
the  appellate  court  to  consider  the  bill  of  exceptions  upon 
final  hearing  of  the  appeal.  The  denial  of  such  a  motion 
is  not  a  determination  of  the  merits  of  the  appeal,  nor  of 
the  sufficiency  of  all  parts  of  the  record.     {Fish  v.  Benson, 
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71  Cal.  428,  430,  [12  Pac.  454] ;  Estate  of  Scott,  124  CaL 
671,  673,  [57  Pac.  654].) 

This  elimination  of  the  bill  of  exceptions  leaves  the  ap- 
peal dependent  upon  the  judgment-roll  alone,  from  which 
no  error  appears.  The  conclusion  which  the  law  compels  in 
this  case  is  arrived  at  the  more  willingly  for  the  reason 
that  an  examination  of  the  briefs  of  the  respective  parties 
convinces  us  that  no  different  result  would  have  been 
reached  had  we  been  permitted  under  the  law  to  consider 
the  bill  of  exceptions. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  14,  1919. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent. 


[Civ.  No.  2792.    Firet  Appellate  District,  Division  Two.— June  18,  1919.] 

ANNA  I.  ANDEBSON,  AppeUant,  v.  NATIONAL  ICE  ft 
COLD  STORAGE  COMPANY  (a  Corporation),  Re- 
spondent. 

[1]  Statute  of  Limitations — Annulment  of  Award  of  Industrial 
Accident  Commission — Time  for  Commencing  Action. — The  an- 
nulment by  the  supreme  court  of  an  award  of  the  Industrial  Acci- 
dent Commission  does  not  constitute  the  reversal  of  a  judgment 
upon  appeal  within  the  provisions  of  section  355  of  the  Code  of 
Civil  Procedure,  which  allows  a  new  action  to  be  commenced 
within  one  year  after  the  reversal,  and  does  not  operate  to  extend 
the  time  for  commencing  an  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Bernard  J.  Flood, 
Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Charles  L.   Brown  for  Appellant. 

Gavin  McNab  and  Nat  Schmulowitz  for  Respondent. 

LANGDON,  P.  J. — This  is  an  action  to  recover  damages 
from  the  defendant  because  of  the  death  of  the  husband 
of  plaintiff,  alleged  to  have  been  caused  by  injuries  sus- 
tained by  him  while  in  the  employ  of  the  defendant,  and 
due  to  the  negligence  of  the  defendant.  The  defendant  de- 
murred to  the  complaint  upon  a  number  of  grounds.  The 
demurrer  was  sustained  upon  three  grounds,  and  judgment 
entered  for  defendant,  from  which  the  plaintiff  appeals. 

Under  our  conclusion,  it  is  only  necessary  for  us  to  con- 
sider one  point  upon  the  appeal,  and  that  is  whether  or  not 
the  action  was  barred  by  the  provisions  of  section  340  of 
the  Code  of  Civil  Procedure,  providing  that  an  action  for 
the  wrongful  death  of  another  must  be  brought  within  one 
year.  The  facts  of  the  case,  pertinent  to  this  inquiry,  are 
briefly  as  follows:  John  A.  Anderson,  the  husband  of  plain- 
tiff, was  injured  on  July  22,  1916,  by  falling  through  an 
elevator  shaft  at  the  place  of  business  of  the  defendant 
company.  He  died  from  such  injuries  on  August  10,  1916. 
In  October,  1916,  his  widow  commenced  proceedings  before 
the  Industrial  Accident  Commission,  which  proceedings  cul- 
minated in  an  award  for  the  plaintiff.  This  award  was  an- 
nulled by  the  supreme  court  upon  a  writ  of  certiorari  on 
November  22,  1917.  {Casualty  Co.  of  America  v.  Indttstrial 
Ace,  Com.  et  at.,  176  Cal.  530,  534,  [169  Pac.  76].)  There- 
after, on  April  15,  1918,  more  than  one  year  after  the  death  of 
John  A.  Anderson,  the  present  action  was  commenced  in 
the  superior  court. 

[1]  The  appellant  urges  that  section  355  of  the  Code  of 
Civil  Procedure  is  applicable  to  the  case,  which  section  pro- 
vides that  where  judgment  is  reversed  on  appeal,  the  plain- 
tiff may  commence  a  new  action  within  one  year  after 
reversal.  Appellant  contends  that  the  action  of  the  supreme 
court  in  annulling  the  award  of  the  Accident  Commission 
was  a  reversal  on  appeal  within  the  meaning  of  this  sec- 
tion. In  this  matter  we  feel  bound  by  the  decision  in  the 
case  of  Fay  v.  Costa,  2  Cal.  App.  241,  [83  Pac.  275].  A 
petition  for  hoarincr  by  the  supi-emo  court  was  denied  in 
that  eafcjc,  and  it  cxpiC^isly  dcciucs  tiiat  who^e  an  o*dcr  is 
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annulled  upon  a  writ  of  review,  the  annulment  thereof 
cannot  be  deemed  the  reversal  of  a  judgment  upon  appeal 
within  the  provisions  of  section  355  of  the  code,  allowing  a 
new  action  to  be  commenced  within  one  year  after  the  re- 
versal, and  does  not  operate  to  extend  the  time  for  com- 
mencing an  action. 

We  have  given  great  consideration  to  appellant's  argu- 
ment that  while  the  Workmen's  Compensation  Act  provides 
only  for  a  writ  of  review  and  for  no  other  method  of  ap- 
peal, yet  it  specifies  the  matters  to  be  determined  upon  the 
review  and  such  review  embodies  more  than  the  ordinary 
features  of  a  proccodincj  known  as  certiorari^  because  it  is 
provided  that  the  decision  of  the  Industrial  Commission 
may  be  reviewed  to  determine  whether  it  has  been  procured 
by  fraud  or  whether  it  is  unreasonable,  and  that  therefore 
this  proceeding  is  more  in  the  nature  of  an  appeal,  and  is 
different  from  the  ordinary  proceeding  upon  certiorari  in 
which  merely  the  question  of  jurisdiction  may  be  exam- 
ined. However,  we  are  of  the  opinion  that  the  language 
and  reasoning  of  the  case  of  Fay  v.  Costa,  supra,  covers 
these  objections,  and  that  we  are  not  at  liberty  to  consider 
the  question  an  open  one. 

Furthermore,  we  call  attention  to  the  fact,  pointed  out 
by  respondent  in  his  brief,  that  section  355  of  the  Code  of 
Civil  Procedure,  and  the  decision  in  the  case  of  Fay  v. 
Costa  were  both  in  full  force  and  effect  at  the  time  of  the 
adoption  of  the  Workmen's  Compensation  Act,  and  at  the 
time  of  its  amendment,  and  we  must  assume  that  the  legis- 
lature in  passing  this  law  and  therein  limiting  the  rights  of 
the  parties  after  proceedings  before  the  Industrial  Acci- 
dent Commission  to  a  review  only  by  writ  of  certiorari  had 
in  mind  the  construction  placed  upon  such  code  section  by 
the  above-named  case.  (Baker  v.  Hamilton,  55  Cal.  302; 
Estate  of  Healy,  122  Cal.  162,  [54  Pac.  736].)  Indeed,  the 
act  itself  provides  that  the  sections  of  the  Code  of  Civil 
Procedure  of  this  state  relating  to  writs  of  review  shall, 
so  far  as  applicable,  apply  to  proceedings  in  the  courts 
under  the  provisions  of  the  act. 

Under  the  authority  of  Fay  v.  Costa,  supra,  we  are  con- 
strained  to  hold  that  the  annulment  upon  writ  of  review  of 
the  award  of  the  commission  did  not  operate  to  extend  the 
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time  for  commencing  the  action,  and  that  the  plaintiff's 
action  was  barred  by  the  provisions  of  section  340  of  the 
Code  of  Civil  Procedure. 
The  judgment  is  affirmed. 

Brittain,  J«,  and  Haven,  J.,  concurred. 


[CSt.  Ko.  2636.    Second  Appellate   District,   Division   One. — June  18, 

1D19.] 

CHARLES  B.  McCLURE,  as  Administrator,  etc.,  t. 
SOUTHERN  PACIFIC  COMPANY  (a  Corporation), 
Appellant. 

[1]  Neouoencb  —  Collision  or  Train  With  Deceaskd  —  Dutt  to 
EzEBoiSB  Cars — Failure  Excusable. — In  this  action  for  damages 
for  the  death  of  plaintiff's  intestate  in  a  collision  of  defend- 
ant's train  with  the  deceased  and  an  automobile  in  which  he 
was  riding,  conceding  that  it  was  the  duty  of  the  deceased,  not- 
withstanding that  he,  as  a  guest  of  the  driver,  was  a  passenger 
in  the  automobile,  to  exercise  reasonable  care  for  his  own  safety, 
under  the  circumstances  shown — the  facts  that  they  were  all 
strangers  in  the  vicinity  and  unaware  of  the  existence  of  the 
railway,  that  there  was  nothing  to  indicate  its  presence  at  the 
erossing,  that  the  position  of  the  crossing  sign  was  such  that  it 
eould  not  be  seen  by  members  of  the  party,  that  the  track,  con- 
structed within  the  banks  of  a  narrow  cut,  was,  by  reason  of 
the  manner  of  its  construction  and  maintenance,  covered  with 
dirt  and  mud  so  that  it  was  not  visible,  and  that  no  warning 
by  bell  or  whistle  was  given,  and  no  train  at  the  time  was  in 
sight — ^both  the  deceased  and  the  driver  of  the  automobile  were 
excusable  for  not  stopping  to  look  and  listen  before  proceeding 
to  cross  the  track. 

[2]  Id. — Fahure  to  Stop  and  Look  and  Listen — Contributory 
Negligence — Question  for  Jury. — Upon  such  facts  and  the 
inferences  to  be  drawn  therefrom,  the  question  as  to  whether 
neglect  to  ''stop  and  look  and  listoji"  constitutes  contributory 
negligence  was  one  for  the  determination  of  the  jury,  and  its  con- 
clusion thereon  cannot  be  disturbed  by  the  appellate  court.  It 
cannot    be   said   as   a   matter   of    law    that   a    stranger    traveling 


2.  Care  required  of  driver  of  automobile  at  railroad  crossing,  notes, 
21  L.  R.  A.  (N.  ».)  794;  29  L.  R.  A.  (N.  8.)  924;  46  L.  R.  A.  (N  ».) 
702. 
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upon  a  highway  over  which,  unknown  to  him,  a  railway  track 
eroBses,  is,  by  reason  of  his  failure  to  stop  and  look  and  listen, 
guilty  of  negligence,  where  such  track  is  obscured  and  there  is 
nothing  to  indicate  its  presence  or  warn   him  of  its   existence. 

[8]  Id. — ^Attempt  to  Rescue  Person  in  Peul — Conteibutory  Xeo- 
iriGENCE. — Unless  a  person  who  is  killed  or  injured  in  attempting 
to  rescue  another  placed  in  peril  by  the  negligent  act  of  a  third 
person  acts  with  a  recklessness  unwarranted  by  the  judgment  of 
a  prudent  man,  he  cannot  be  said  to  be  guilty  of  contributory 
negligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
trial.    Louis  W.  Myers,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  T.  Gage  and  W.  I.  Gilbert  for  Appellant 

John  E.  Biby  for  Respondent. 

SHAW,  J. — In  this  action  plaintiff,  as  administrator, 
sought  to  recover  damages  for  the  death  of  his  intestate, 
Robert  W.  Guard,  which  is  alleged  to  have  been  caused  by 
the  negligence  of  defendant  in  the  maintenance  of  a  rail- 
way track  over  which  it  at  the  time  carelessly  and  negli- 
gently operated  a  train  which  collided  with  the  deceased 
and  an  automobile  in  which  he  was  traveling.  In  addition 
to  denials,  the  answer  alleged  contributory  negligence  on 
the  part  of  deceased. 

A  jury  before  which  the  case  was  tried  rendered  a  ver- 
dict in  favor  of  plaintiff,  in  whose  favor  judgment  was  en- 
tered and  from  which,  and  an  order  denying  defendant's 
motion  for  a  new  trial,  this  appeal  is  prosecuted. 

The  sole  contention  made  in  appellant's  brief  is  that  the 
evidence  is  insuflScient  to  justify  the  verdict  of  the  jury. 

The  accident  occurred  at  a  point  in  that  part  of  the  city 
of  Los  Angeles  known  as  San  Pedro,  where  defendant's 
railway  track  crosses  Fourteenth  Street  at  its  intersection 
with  a  highway  extending  north  and  south  known  as 
Beacon  Street.  The  railway  track,  following  the  line  of  a 
curve  and  over  an  elevation,  enters  Beacon  Street  on  the 
east  side  thereof  at  a  point  north  of  Fourteenth  Street  and 
south  of  Thirteenth  Street,  the  roadbed  being  in  a  cut  of 
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considerable  depth,  and  Fourteenth  Street  crosses  the  track 
in  a  like  cut,  down  to  which  the  surface  of  the  roadway  of 
Beacon  Street  leads,  and  from  which  last-mentioned  street 
the  railway  track  was  not  visible  to  one  traveling  on 
Beacon  Street  parallel  to  the  track.  There  were  no  tele- 
graph poles  or  other  structures,  other  than  a  crossing  sign 
placed  on  a  high  bank  which  stood  some  twenty-five  feet 
above  the  surface  of  the  crossing,  to  indicate  the  presence 
of  the  railway  track  to  those  unacquainted  with  the  fact. 
Fourteenth  Street  was  rough  and  broken,  due  to  work 
thereon,  and  recent  rains  had  washed  the  mud  and  dirt 
down  upon  and  covered  the  track,  not  often  used,  at  the 
crossing.  On  the  day  in  question  the  deceased,  with  a  Mr. 
Scherrer,  the  letter's  wife  and  three  others,  as  guests  of 
Mr.  Scott,  who  was  driving  the  automobile  in  which  they 
were  traveling,  were  out  sight-seeing.  All  of  them  were 
strangers  in  the  vicinity.  Scott,  upon  reaching  Thirteenth 
Street,  turned  east  thereon  to  Beacon  Street,  along  which 
he  drove  south  to  Fourteenth  Street,  at  which  point,  with- 
out stopping  to  look  or  listen,  he  turned  east  across  the 
intersecting  cut  in  which  defendant's  railway  track  was 
constructed.  The  top  of  the  automobile  was  up  and,  due 
to  its  height  above  the  roadway,  he  did  not  see  the  crossing 
sign,  and  owing  to  the  fact  that  the  cut  was  narrow,  the 
banks  high,  and  the  track  covered  with  mud,  neither  he 
nor  any  of  the  party  were  made  aware  of  the  railway  track 
until  he  stopped  his  car  thereon  with  a  view  of  ascertain- 
ing the  condition  of  the  road  and  going  back.  At  the  point 
where  he  stopped  the  railway  track,  the  existence  of  which 
they  then  for  the  first  time  discovered,  was,  to  the  north, 
visible  for  180  or  200  feet,  and  no  cars  were  in  sight  and 
nothing  to  indicate  their  approach.  Immediately  there- 
after, attracted  by  the  cries  of  some  men  to  get  off  the 
track,  they  looked  to  the  north  and  saw  the  front  car  of 
a  train,  composed  of  eighteen  fiat  cars,  backing  down  upon 
them  at  a  speed  of  four  or  five  miles  per  hour.  Two  men, 
who  were  in  the  front  car,  yelled  to  them  to  get  off  the 
track,  and  at  the  same  time  signaled  the  engineer  to  stop 
the  train.  Scott  attempted  to  start  his  auto,  but  by  some 
misdirected  effort  killed  the  engine;  whereupon,  saying  his 
engine  was  dead,  he  told  the  members  of  his  party  to  jump, 
which  advice  all  of  them,  except  Mrs.  Scherrer,  an  elderly. 
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Btout  woman,  immediately  acted  upon.  In  attempting  to 
get  Mrs.  Scherrer  out  of  the  car,  Guard  was  struck  by  the 
approaching  flat  car  and  both  he  and  Mrs.  Scherrer  re- 
ceived injuries  alleged  to  have  caused  their  death.  Owing 
to  the  curved  track  and  hill  over  which  the  train  was  being 
pushed,  the  engine  was  not  at  that  point  in  sight  of  the 
two  men  on  the  approaching  flat  car,  and  in  order  to  reach 
the  engineer  the  signals  given  by  them  to  stop  the  train 
had  to  be  relayed  by  a  man  some  five  or  six  cars  in  front 
of  the  engine.  No  warning  by  bell  or  whistle  was  given, 
as  required  by  section  486  of  the  Civil  Code,  and,  although 
the  train  was  equipped  with  air-brakes,  they  were  not 
attached.  Nevertheless,  the  engineer  testified  he  could  and 
did  stop  the  train  within  fifteen  or  twenty  feet  after  re- 
ceiving the  signal  so  to  do.  There  is  evidence  that  the  man 
whose  duty  it  was  under  the  circumstances  to  receive  and 
transmit  the  signals  was  sitting  down,  looking  to  the  west, 
and  hence  did  not  get  the  signals  so  frantically  given  by 
the  men  on  the  front  car,  some  480  feet  distant  from  him. 
But  the  engineer  acted  upon  signals  from  a  bystander  near 
the  track,  who  witnessed  the  dangerous  situation  of  the 
auto  party,  and  stopped  the  train  some  thirty  feet  beyond 
the  point  where  it  collided  with  the  automobile. 

From  all  the  circumstances  surrounding  the  case  and  the 
foregoing  facts  which  the  evidence  tended  to  establish,  the 
jury  might  very  properly  have  concluded  that  defendant 
was  chargeable  with  negligence;  indeed,  counsel  for  appel- 
lant omit  any  serious  discussion  of  this  point,  but  insist 
that,  for  the  reason  that  the  railway  track  in  itself  was  a 
warning  of  danger  (Chrissinger  v.  Sotithem  Pacific  Co., 
169  Cal.  619,  [149  Pac.  175]),  proceeding  to  cross  the 
same  without  stopping  to  look  and  listen  constituted  neg- 
ligence not  only  on  the  part  of  Scott,  the  driver  of  the 
automobile,  but  also  of  deceased.  {Loftvs  v.  Pacific  Eleo- 
tHc  Ry.  Co.,  166  Cal.  464,  [137  Pac.  34].)  [1]  Conceding 
that  it  was  the  duty  of  Guard,  notwitlistanding  the  fact  that 
he,  as  a  guest  of  Scott,  was  a  passenger  in  the  automobile,  to 
exercise  reasonable  care  for  his  own  safety  {Herbert  v. 
Southern  Pacific  Co.,  121  Cal.  227,  [53  Pac.  651] ;  Thomp- 
son V.  Los  Angeles  etc.  Ry.  Co.,  165  Cal.  748,  [134  Pac. 
70^1  ;  Mitielsdorfer  v.  ^Vest  Jersey  etc.  R.  Co.,  11  N.  J.  L. 
698,   [73  Atl.  538]),  we  are  of  the  opinion  that,  under  the 
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circumstances  shown,  both  deceased  and  the  driver  were 
excusable  for  not  complying  with  the  rule.  They  were  all 
strangers  in  the  vicinity  and  unaware  of  the  existence  of 
the  railway.  There  was  nothing  to  indicate  its  presence 
at  the  crossing.  The  position  of  the  crossing  sign  was  such 
tliat  it  could  not  be  seen  by  members  of  the  party.  The 
track,  constructed  within  the  banks  of  a  narrow  cut,  was, 
by  reason  of  the  manner  of  its  construction  and  mainte- 
nance, covered  with  dirt  and  mud  so  that  it  was  not  visible. 
No  warning  by  bell  or  whistle  was  given,  and  no  train  at 
the  time  was  in  sight.  [2]  Upon  these  facts  and  the  infer- 
ences to  be  drawn  therefrom,  the  question  as  to  whether 
neglect  to  ''stop  and  look  and  listen"  constituted  contribu- 
tory negligence  was  clearly  one  for  the  determination  of  the 
jury,  and  its  conclusion  thereon  cannot  be  disturbed  by 
this  court  on  review.  It  cannot  be  said  as  a  matter  of  law 
that  a  stranger  traveling  upon  a  highway  over  which,  un- 
known to  him,  a  railway  track  crosses,  is,  by  reason  of  his 
failure  to  stop  and  look  and  listen,  guilty  of  negligence, 
where  such  track  is  obscured  and  there  is  nothing  to  indi- 
cate its  presence  or  warn  him  of  its  existence. 

[3]  "While  concededly  deceased  could  have  escaped  ex- 
cept for  his  efforts  to  save  the  life  of  Mrs.  Scherrer,  it  is 
not  claimed  that  he  acted  with  a  recklessness  unwarranted 
by  the  judgment  of  a  prudent  man,  and  it  is  only  in  such 
case  that  one,  in  attempting  to  rescue  another  placed  in 
peril  by  the  negligent  act  of  a  third  person,  can  be  said 
to  be  guilty  of  contributory  negligence.  {Saylor  v.  Par- 
sons, 122  Iowa,  679,  [101  Am.  St.  Rep.  2SS,  64  L.  R.  A. 
542,  98  N.  W.  500] ;  Becker  v.  LouisviUe  &  N.  By.  Co.,  110 
Ky.  474,  [96  Am.  St.  Rep.  459,  53  L.  R.  A.  267,  61  S.  W. 
997].) 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurredL 
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[Civ.  No.  2865.     Piret  Appellate  District,  Division  One.— June  19,  1919.] 

PATRICIA  K.  WEBSTER,  Respondent,  v.  MOTOR  PAR- 
CEL DELIVERY  COMPANY  (a  Corporation),  Ap- 
pellant. 

[1]    NEOLIOXNCE — BRIGHT    OT     AUTOMOBHJST    TO     TRAVEL    AlONO     BUSY 

Street. — ^While  a  person  ma^  have  a  right  to  travel  in  a  par- 
ticular direction  on  a  given  side  of  a  busy  street,  along  the 
center  of  which  automobiles  are  parked  in  accordance  with  a  traflSc 
ordinance,  such  right  must  be  exercised  with  due  regard  to  the  facts 
that  it  is  a  busy  street  and  that  persons  parking  their  cars  in  the 
center  of  the  street  shall  be  entitled  to  cross  it  at  any  point 
from  the  place  of  parking  their  machines  to  the  sidewalk,  and 
are  likely  to  be  exercising  that  privilege  at  any  moment 

[2]  Id. — ^Drivino  Between  Parked  Oars  and  Sidewalk — Course  ov 
Driver — Speed — Finding. — ^Where  such  person  has  a  space  of 
almost  eighteen  feet  within  which  to  operate  his  machine,  for  him 
to  drive  within  two  and  one-half  or  three  feet  from  the  rear 
ends  of  the  cars  parked  in  the  center  of  the  street,  from  which 
pedestrians  are  liable  to  emerge  at  any  moment  and  at  any  place 
along  his  route  is  a  fact  from  which  of  itself  the  court  might 
fairly  infer  negligence  on  the  part  of  the  driver,  which,  taken 
with  the  court's  conclusion  that  such  driver  was  traveling  at  a 
speed  of  about  twenty-five  miles,  sounding  no  warning,  is  amply 
fufficient  to  sustain  the  court's  finding  of  negligence  to  be  im- 
puted to  the  employer  of  such  driver. 

[3]  Id. — SuFFicisNCTT  07  Finding  of  Negligence. — Hndings  that  the 
plaintiff's  injuries  to  her  person  and  property  were  "caused 
solely  by  the  negligence  of  the  defendant,"  and  that  plaintiff 
"was  walking  in  a  westerly  direction  from  her  automobile  and 
had  proceeded  approximately  three  feet  from  the  westerly  end 
of  her  automobile  when  an  automobile  operated  by  the  defend- 
ant, by  its  servant  .  .  .  ,  did  carelessly  and  negligently  collide 
with  plaintiff  with  great  force  and  violence,"  constitute  a  suffi- 
cient finding  of  negligence  on  the  part  of  the  defendant  to  sus- 
tain a  judgment  in  favor  of  the  plaintiff. 

[4]  Id. — CONDUCTT  OF  Plaintiff — Contributory  Negligence — Finding. 
Where  the  plaintiff,  after  having  parked  her  automobile  in  the 
center  of  the  street  in  accordance  with  a  traffic  ordinance, 
stepped  to  the  back  of  her  car  with  the  intention  of  looking 
northerly  past  the  rear  end  of  another  car  parked  next  to  her 
own   to   see   what,   if   anything,   was   coming   before   crossing   the 

2.  Speed  of  automobile  as  negligence,  notes,  25  L.  R.  A.  (N.  S.)  40; 
38  L.  R.  A.  (N.  S.)  488;  51  L.  B.  A.  (N.  S.)  993. 
41  Cftl.  App. — A2 
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street  in  a  northwesterly  direction  to  the  store  to  which  she  was 
going,  and  as  she  was  taking  a  step  or  two  out  which  she  had  to 
take  in  order  to  see  around  the  adjoining  car  she  was  struck 
down  by  the  defendant's  automobile,  which  approached  rapidly 
and  without  warning,  the  trial  court  was  justified  in  finding  that 
she  was  not  guilty   of  contributory   negligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    James  Q.  Quinn,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fitzgerald,  Abbott  &  Beardsley  for  Appella^t 

Charles  H.  Keller  for  Respondent. 

RICHARDS,  J. — This  appeal  is  from  a  judgment  in  the 
plaintiff's  favor  for  the  sum  of  $1,530.74  damages  for 
injuries  alleged  to  have  been  received  by  the  plaintiff 
through  being  struck  by  the  defendant's  automobile  upon 
one  of  the  streets  of  the  city  of  Oakland  while  the  said 
automobile  was  being  operated  by  a  servant  of  the  defend- 
ant in  a  negrligent  manner. 

A  brief  statement  of  the  material  facts  in  the  case  will 
serve  to  elucidate  the  several  points  urged  by  the  appellant 
upon  this  appeal. 

Clay  Street,  in  the  city  of  Oakland,  at  the  time  of  the 
plaintiff's  injuries  was  one  of  the  streets  of  said  city 
wherein  automobiles  were  to  be  parked  in  the  center  of  the 
street  in  accordance  with  the  trafBc  regulations  adopted  by 
the  governing  body  of  said  city.  On  December  1,  1917,  at 
about  8  o'clock  in  the  evening,  the  plaintiff  parked  her 
automobile  in  the  center  of  Clay  Street,  between  14th  and 
15th  Streets,  and  having  done  so  walked  out  from  the  rear 
of  her  machine  westerly  with  the  intention  of  crossing  to 
the  westerly  side  of  Clay  Street,  and  was  immediately,  and 
when  about  three  feet  from  the  said  westerly  end  of  her 
machine,  struck  by  an  automobile  of  the  defendants  driven 
by  one  of  its  agents,  who  was  proceeding  southerly  along 
said  street  on  the  westerly  side  thereof,  from  which  impact 
the  plaintiff  sustained  certain  injuries  from  which  sho 
suffered  severely  and  by  which  she  was  prevented  from  en- 
gaging in  her  work  of  selling  automobiles  upon  commission 
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for  several  weeks.  In  her  action  for  damages  she  sought 
to  recover  not  only  for  her  personal  injuries,  but  also  spe- 
cial damages  for  her  loss  of  earnings  during  the  period  of 
her  inability  to  puraue  her  vocation. 

The  appellant's  first  contention  is  that  the  evidence  is 
insuflBcient  to  justify  the  finding  of  the  trial  court  of  neg- 
ligence on  the  part  of  the  defendant.  We  are  unable  to 
sustain  this  contention.  The  evidence  showed  that  Clay 
Street  in  the  vicinity  of  the  place  of  the  plaintiff's  injuries  is 
a  busy  thoroughfare  and  is  a  business  street,  though  not 
formally  so  declared  to  be  or  marked  by  signs  as  such  by 
the  civic  authorities.  The  resolution  of  the  city  council 
providing  for  the  parking  of  automobiles  in  the  center  of 
said  street,  while  it  does  not  so  declare  in  terms,  implies 
that  persons  so  parking  their  mitihines  in  its  center  shall 
be  entitled  to  cross  to  its  sidewalks  from  the  place  of  park- 
ing at  any  point  along  said  street.  The  distance  between 
the  rear  ends  of  machines  parked  in  the  center  of  Clay 
Street  in  conformity  with  said  regulation  and  the  outer 
edge  of  the  sidewalk  is  approximately  seventeen  feet. 
Automobiles  which  are  being  driven  along  said  street  are 
required  to  proceed  northerly  on  the  easterly  side  of  its 
center  parking  lines  and  southerly  on  the  westerly  side 
thereof.  [1]  The  defendant's  driver  was  proceeding  south- 
erly on  the  westerly  side  of  said  street,  and  was  therefore, 
generally  speaking,  where  he  had  a  right  to  be  and  go, 
but  that  right  was  to  be  exercised  by  him  with  due  regard 
to  the  facts  that  it  was  a  busy  street  and  that  persons  park- 
ing automobiles  in  its  center  were  privileged  to  cross  it  at 
any  point  from  the  place  of  parking  their  machines  to  the 
sidewalk,  and  were  likely  to  be  exercising  that  privilege 
at  any  moment.  He  had  approximately  eighteen  feet  within 
which  to  operate  his  machine,  but  his  duty  was  to  propel 
it  within  said  space  at  such  reasonable  speed,  with  such 
warnings  and  at  such  reasonable  distance  from  the  rear 
ends  of  parked  machines  as  not  to  endanger  the  safety  of 
persons  exercising  their  right  to  pass  from  the  place  of 
parking  to  the  sidewalk.  There  is  evidence  in  the  record 
that  the  defendant's  agent  was,  prior  to  and  at  the  moment 
of  the  accident,  going  over  twenty-five  miles  an  hour.  There 
is  also  evidence  that  no  warning  of  his  approach  was 
sounded.     Upon  both  these  points  the  evidence  is  conflict- 
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ing,  but  that  conflict  the  court  had  a  right  to  resolve  in 
favor  of  the  plaintiff's  side  of  the  case.  [2]  There  is  no 
conflict  in  the  evidence  as  to  the  fact  that  the  driver  of 
the  defendant's  machine  was  proceeding  within  two  and 
one-half  to  three  feet  from  the  rear  ends  of  the  automo- 
biles which  were  parked  in  the  center  of  the  street.  With 
a  space  of  almost  eighteen  feet  within  which  to  operate  his 
machine  it  would  seem  that  to  do  so  within  that  short  dis- 
tance from  the  row  of  parked  machines,  from  among  which 
pedestrians  were  liable  to  emerge  at  any  moment  and  any 
place  along  his  route,  would  be  a  fact  from  which  of  itself 
the  court  might  fairly  infer  negligence  on  the  part  of  the 
defendant's  driver,  which,  taken  with  the  court's  conclusion 
as  to  the  rate  at  which  he  was  traveling,  without  warning, 
would  be  amply  sufiicient  to  sustain  its  finding  of  negli- 
gence to  be  imputed  to  the  defendant.  Such  finding,  if 
made,  we  are  not  at  liberty  to  disturb. 

[3]  The  appellant,  however,  contends  that  the  court  has 
made  no  sufficient  finding  of  negligence  on  the  defendant's 
part.  The  court  found  that  the  plaintiff's  injuries  to  her 
person  and  property  were  "caused  solely  by  the  negligence 
of  the  defendant";  and,  dealing  more  specifically  with  the 
subject,  also  found  that  the  plaintiff  ''was  walking  in  a 
westerly  direction  from  her  automobile  and  had  proceeded 
approximately  three  feet  from  the  westerly  end  of  her 
automobile  when  an  automobile  operated  by  the  defendant, 
by  its  servant  Ray  Estudillo,  did  carelessly  and  negligently 
collide  with  plaintiff  with  great  force  and  violence,"  etc. 
We  think  the  foregoing  to  be  a  sufficient  finding  of  negli- 
gence on  the  part  of  the  defendant  to  sustain  the  judg- 
ment of  the  court. 

[4]  The  next  contention  of  the  appellant  is  that  the 
evidence  established  conclusively  that  the  plaintiff  was  her- 
self guilty  of  contributory  negligence,  and  hence  was  not 
entitled  to  recover.  In  support  of  this  contention  the  ap- 
pellant insists  that  the  evidence  shows  that  the  plaintiff 
stepped  out  suddenly  from  behind  her  automobile  directly 
in  the  path  of  the  approaching  machine  without  looking 
and  when  it  was  too  near  to  be  stopped  in  time  to  avoid 
a  collision.  The  plaintiff's  testimony,  however,  in  that  re- 
gard, is  that  after  having  parked  her  own  machine  she 
stepped  to  the  back  of  her  car  with  the  intention  of  look- 
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ing  northerly  past  the  rear  end  of  another  ear  parked  next 
to  her  own  to  see  what,  if  anything,  was  coming  before 
essaying  to  cross  the  street  in  a  northwesterly  direction 
to  the  store  to  which  she  was  going;  that  as  she  was  taking 
the  step  or  two  out  which  she  had  to  take  in  order  to  see 
around  the  adjoining  car  she  was  struck  down  by  the  de- 
fendant's automobile  which  approached  rapidly  and  with- 
out warning.  If  the  trial  court  accepted  this  statement  of 
the  plaintiff  as  true,  we  think  its  finding  that  the  plaintiff 
was  not  guilty  of  contributory  negligence  would  be  suffi- 
ciently supported  thereby. 

The  appellant's  final  contention  is  that  the  damages 
awarded  to  the  plaintiff  were  excessive;  but  without  at- 
tempting to  review  the  evidence  upon  this  point,  we  are  of 
the  opinion  that  this  contention  is  without  merit. 

Judgment  affirmed. 

Waste,  P.  J.y  and  Kerrigan,  J.,  eoncorred. 


[C!t.    No.    2685.    First   Appellate   District,    Divisioii    Two. — June    19, 

1919.] 

THE  CHARLES  BOLDT  COMPANY  (a  Corporation), 
Respondent,  v.  JULIUS  LEVIN  COMPANY,  INC.  (a 
Corporation),  Appellant. 

[1]  CoNTEACTS — Time  roB  Perpormancb  not  Speoiiied — Presumf- 
TiON. — Where  a  contract  for  the  sale  and  deliverj  of  certain 
"skeletons"  for  bottling  whisky  provides  that  deliveries  are  to 
be  taken  before  a  given  date,  but  is  silent  as  to  when  the  orders 
for  the  "skeletons"  are  to  be  sent  to  the  seller,  the  law  will 
presume  that  such  orders  are  intended  to  be  given  within  a  rea- 
sonable time  before  the  day  fixed  for  delivery. 

[2]  Id. — Breach — Action  for  Damages — Reasonable  Time — Dtrrr 
OF  Court  to  Determine — Evidence. — In  an  action  for  damages 
for  breach  of  such  a  contract  by  the  seller,  the  defense  being 
that  the  orders  for  the  "skeletons"  came  too  late  to  allow  delivery 
within  the  time  fixed  in  the  contract,  it  is  the  duty  of  the  trial 
court  to  find  what  constituted  a  reasonable  time  under  all  the 
circumstances,  and   for   that  purpose  it  may    properly  admit   evi- 
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dence  of  the  usual  time  required  and  allowed  for  the  filling  of 
such  orders,  of  the  preyious  dealings  of  the  parties  with  respect 
to  the  time  allowed,  and  similar  matters. 

APPEAL  from  a  judgment  of  the  City  and  County  of 
San  Francisco.    John  T.  Nourse,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  H.  Brownstone  for  Appellant. 

Oavin  McNab  and  Nat  Schmulowitz  for  Respondent. 

LANGDON,  P.  J.— This  is  an  action  to  recover  $778.76 
for  goods  sold  and  delivered  to  the  defendant.  The  defend- 
ant answered  admitting  this  amount  due  and  set  up  a 
counterclaim  and  cross-complaint  against  plaintiff  alle^ng 
damages  for  breach  of  contract.  The  trial  court  held  that 
the  defendant  was  not  entitled  to  damages  against  the 
plaintiff  upon  its  cross-complaint,  and  gave  judgment  for 
plaintiff  for  the  full  amount  of  its  claim.  Defendant  ap- 
peals from  this  judgment  and  the  question  presented  to 
this  court  is  in  regard  to  the  cause  of  action  set  up  in  the 
cross-complaint.  This  arose  out  of  a  contract  for  the  sale 
and  delivery  to  the  cross-complainant  of  certain  "skeletons" 
for  bottling  whisky,  consisting  of  boxes,  bottles,  cartons,  etc. 
The  contract  is  evidenced  by  certain  letters  and  telegrams 
introduced  in  evidence.  It  calls  for  fifteen  thousand  cases 
at  specified  prices,  delivery  of  the  entire  number  to  be  taken 
by  September  1,  1917.  The  cases  were  to  be  marked  in  a 
certain  way  as  per  directions  from  the  cross-complainant, 
who  was  also  to  have  the  privilege  of  specifying  sizes,  the 
contract  providing  different  prices  for  different  sizes.  Up 
to  August  27,  1917,  about  seven  thousand  * 'skeletons*'  had 
been  delivered.  On  that  date  defendant  telegraphed  plain- 
tiff asking  for  an  extension  of  ninety  days  within  which  to 
take  delivery.  This  was  refused  by  telegram  and  on  Anj^ust 
28th  defendant  telegraphed  for  the  balance  of  the  eases 
called  for  by  the  contract,  specifying  sizes,  etc.,  and  saying  that 
it  would  specify  distillery  markings  in  a  day  or  so.  On  August 
29th,  the  cross-defendant  telegraphed  refusing  to  deliver 
because  the  order  came  too  late  to  allow  of  delivery  before 
September  1st,     On  August  31st,  the  cross-complainant  tele- 
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graphed  the  cross-defendant  giving  the  balance  of  the 
directions  necessary  to  fill  the  order  and  demanding  de- 
livery.   This  was  a  night  letter  and  arrived  September  Ist. 

[1]  The  contract  between  the  parties,  as  evidenced  by 
the  letters  and  telegrams,  is  silent  as  to  when  the  orders 
for  the  ** skeletons"  were  to  be  sent  to  the  cross-defendant. 
The  contract  merely  provides  that  deliveries  are  to  be  taken 
before  September  1st.  In  the  absence  of  any  statement  in 
the  contract  as  to  when  the  orders  should  be  given,  we 
think  the  law  will  presume  that  they  were  intended  to  be 
given  within  a  reasonable  time  before  the  date  fixed  for  de- 
livery. Especially  is  this  true  under  Civil  Code  sections 
1655  and  1657.  Section  1655  provides  that  stipulations 
which  are  necessary  to  make  a  contract  reasonable  or  con- 
formable to  usage  are  implied  in  respect  to  matters  con- 
cerning which  the  contract  manifests  no  contrary  intention. 
Section  1657  provides  that  if  no  time  is  specified  for  the 
performance  of  an  act  required  to  be  performed,  a  rea- 
sonable time  is  allowed.  ( Boston  v.  Montgomery,  90  Cal. 
307,  [25  Am.  St.  Rep.  123,  27  Pac.  280].)  [2]  It  was 
the  duty  of  the  trial  court  to  find  what  was  a  reasonable 
time  under  all  the  circumstances.  Evidence  of  the  usual 
time  required  and  allowed  for  the  filling  of  such  orders, 
of  the  previous  dealings  of  the  parties  with  respect  to  the 
time  allowed  and  similar  matters,  to  which  the  cross- 
complainant  objects,  seems  to  us  relevant  upon  this  issue 
of  what  was  a  reasonable  time;  and  such  evidence  is  suffi- 
cient to  justify  the  finding  made  by  the  court  that  **no 
additional  skeleton  cases  were  requested  for  delivery  of  and 
from  plaintiff  and  cross-defendant  by  the  defendant  and 
cross-complainant  reasonably  in  advance  of  and  prior  to  the 
first  day  of  September,  1917." 

We  think  the  evidence  objected  to  was  properly  admitted. 
The  judgment  is  affirmed. 

Brittain,  J.,  and  ITavcn,  J.,  concurred. 

A  petition  to  have  the  cause  hoard  in  the  snprome  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  18,  1919. 

All  the  Justices  concurred. 
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[Ciy.    No.    2793.    Fint   Appellate   Distriet,   Diyision    Two. — June    19, 

1919.] 

E.  W.  DOUGHTY,  as  Trustee,  etc.,  Appellant,  v.  FRANK 

MOORS,   Respondent. 

[1]  Vendob  and  Vendee— Pubchasb  of  Propbett  of  Insolvent  Oob- 
poRATioN — Payment  of  Personal  Debts  of  Officer — Liability 
TO  Tbustee  in  Bankbuptcy. — ^Where,  pursuant  to  an  agreement 
with  the  president  and  manager  of  a  corporation,  who  is  also 
the  owner  of  all  its  capital  stock,  with  the  exception  of  one 
share,  for  the  purchase  of  the  property  of  such  corporation  and 
without  knowledge  of  its  insolvent  condition,  a  person,  in  addi- 
tion to  paying  a  certain  sum  to  the  corporation,  pays  off  and 
discharges  certain  personal  debts  of  such  president  and  manager 
covering  money  borrowed  by  him  for  the  use  of  the  corporation, 
upon  the  adjudication  of  such  corporation  a  bankrupt  within  four 
months  thereafter,  such  person  cannot  be  held  liable  a  second  time 
to  the  trustee  in  bankruptcy,  there  being  no  charge  of  fraud  and 
no  attempt  to  rescind  the  contract  of  sale. 

[2]  Id. — Satisfaction  of  Liabiuty  to  Self — Subsequent  Liabilitt 
TO  Trustee. — The  fact  that  one  of  the  amounts  of  the  indebted- 
ness so  discharged  was  a  note  payable  to  himself  would  not  make 
such  person  liable  a  second  time  to  the  trustee  in  bankruptcy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Napa  County.    Henry  C.  Gesford,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wallace  Rutherford,  B.  L.  Webber,  and  U'Ren,  Beard  & 
Linn  for  Appellant. 

Qeorge  Clark  for  Respondent. 

HAVEN,  J. — Plaintiff  is  the  trustee  in  bankruptcy  of  the 
Electric  and  Garage  Company,  a  corporation.  As  such 
trustee  he  brought  this  suit  to  recover  from  the  defendant 
an  alleged  balance  of  the  purchase  price  of  certain  real 
property,  improvements  thereon  and  equipment  of  a  garage 
business,  agreed  to  be  purchased  by  the  defendant  from  said 
corporation  within  four  months  prior  to  its  adjudication  in 
bankruptcy.  The  judgment  was  for  the  defendant,  from 
which  plaintiff  appeals.     It  is  alleged  in  the  complaint  that 
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the  defendant  agreed  to  buy  the  real  and  personal  property 
above  referred  to  for  the  sum  of  $9,192.93,  of  which  the 
sum  of  five  thousand  five  hundred  dollars  had  not  been 
paid,  and  for  which  latter  sum  plaintiff  prayed  judgment. 
The  court  found  that,  with  the  exception  of  the  formal 
denials  of  the  corporate  character  and  bankruptcy  of  the 
corporation,  and  the  appointment  of  plaintiff  as  trustee, 
all  the  allegations  of  defendant's  answer  were  true,  and  all 
denials  therein  contained  were  true  denials.  Among  these 
are  allegations  that  the  consideration  for  the  agreement  of 
purchase,  referred  to  in  plaintiff's  complaint,  was  not  the 
payment  of  $9,192.93  in  cash,  as  alleged  by  plaintiff,  but 
was  an  assumption  by  the  defendant  of  an  indebtedness 
against  the  real  property  purchased  in  the  sum  of  three 
thousand  six  hundred  dollars,  an  agreement  by  the  defend- 
ant to  pay  two  thousand  dollars  in  cash,  a  further  agree- 
ment by  defendant  to  release  one  Armstrong  from  an  obliga- 
tion to  said  defendant  in  the  sum  of  two  thousand  dollars, 
and  a  still  further  agreement  by  the  defendant  whereby  he 
guaranteed  payment  of  a  promissory  note  in  the  sum  of 
one  thousand  five  hundred  dollars,  which  had  theretofore 
been  executed  by  C.  W.  Crouch  and  J.  R.  Clark.  The  said 
C.  W.  Crouch  was  the  president  and  general  manager  of 
the  corporation  whose  property  was  purchased  by  the  de- 
fendant, and  was  also  the  owner  of  all  its  capital  stock,  with 
the  exception  of  one  share.  The  dealings  of  the  defendant 
were  all  had  with  said  Crouch  as  such  president  and  general 
manager.  The  answer  further  alleges  that  the  defendant 
paid  to  the  corporation  all  sums  of  money  agreed  by  him 
to  be  paid  and  fully  performed  all  of  the  undertakings 
which  he  agreed  to  perform  in  consideration  of  the  transfer 
by  said  corporation  to  him.  The  finding  of  the  trial  court 
that  these  allegations  are  true  is  supported  by  sufficient  evi- 
dence. 

[1]  Appellant  concedes  that  there  is  no  material  dispute 
as  to  the  facts  of  the  case,  but  insists  that,  inasmuch  as 
the  defendant  testified  that  he  was  purchasing  the  property 
from  the  corporation,  it  was  his  duty  to  make  payment  to 
that  corporation,  and  that  payments  made  by  him  on  per- 
sonal obligations  of  the  officers  of  the  coi'poration  cannot  be 
eiedited  on  account  of  the  purchase  price.  It  is  not  alleged 
that  the  defendant  knew  at  the  time  of  his  purchase  that 
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the  corporation  was  insolvent.  Waiving  the  question  as  to 
the  right  of  a  purchaser  from  a  corporation,  without  knowl- 
edge of  its  insolvency,  to  apply  the  agreed  purchase  price  in 
accordance  with  the  terras  of  a  contract  made  with  its 
president  and  general  manager,  it  appears  from  the  testi- 
mony that  both  of  the  payments,  to  which  objection  is  made 
b}^  appellant,  were  made  in  discharge  of  debts  of  the  pres- 
ident  and  manager.  Crouch,  and  covered  moneys  borrowed 
by  him  for  the  use  of  the  corporation.  Under  such  circum- 
stances, it  would  indeed  be  a  harsh  rule  which  would  compel 
the  purchaser  of  corporate  property  to  make  a  second  pay- 
ment ^'  the  trustee  of  a  bankrupt  corporation,  for  the 
reason  that  in  making  his  first  payment  he  had  complied 
with  the  request  of  the  president  and  general  manager,  and 
applied  a  portion  of  the  purchase  price  to  the  discharge 
of  personal  debts  incurred  for  the  benefit  of  the  corpora- 
tion. [2]  The  fact  that  one  of  the  amounts  of  the  indebt- 
edness so  discharged  was  a  note  payable  to  the  defendant 
himself  does  not  make  him  liable  a  second  time  to  the 
plaintiff    in    this    action. 

The  complaint  contains  no  charge  of  fraud,  and  does  not 
attempt  to  rescind  the  contract  of  sale.  On  the  contrary, 
the  demand  of  plaintiff  for  the  payment  of  an  alleged 
balance  of  the  purchase  price  is  an  express  affirmance  of  the 
contract.  The  finding  of  the  trial  court  is  specific  to  the 
effect  that  defendant  has  fully  performed  all  obligations 
resting  upon  him  under  the  contract  as  made.  This  find- 
ing is  not  assailed  and  cannot  be  under  the  evidence.  Hav- 
ing once  performed,  defendant  cannot  be  held  liable  a 
second  time  to  a  trustee  in  bankruptcy  who  does  not  sock 
to  set  aside  the  contract. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  18,  1919. 

All  the  Justices  concurred. 
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[Civ.    No.    2973.     First    Appellate    District,    Division    One.— June    19, 

1919.] 

METROPOLITAN  LIFE  INSURANCE  COMPANY  (a 
Corporation),  Petitioner,  v.  CORNELIUS  J.  DEASY 
et   al.,    Respondents. 

[1]  Municipal  Corporations — San  Francisco — Annual  Budget — 
Expenditures  to  be  Included. — The  provisions  of  sections  1  to 
6,  chapter  1,  article  III,  of  the  charter  of  the  city  and  county 
of  San  Francisco  that  the  board  of  supervisors  must  prior  to  the 
first  Monday  of  June  in  each  year  make  "a  budget  of  the 
amounts  estimated  to  be  required  to  pay  the  expenses  of  con- 
ducting the  public  business  of  the  city  and  county  for  the  next 
ensuing  fiscal  year,"  refer  to  those  expenditures  of  the  several 
departments  of  the  municipality  which  are  yet  to  be  made  in 
the  course  of  their  current  operation,  and  which  require  the 
process  of  estimation  in  order  to  determine  the  probable  cost  of 
conducting  the  municipality  as  a  going  concern,  and  not  to  lia- 
bilities which  do  not  require  estimation  and  which  cannot  in  their 
nature  be  affected  by  the  fact  that  they  are  or  are  not  included 
in  the  budget  of  the  fiscal  year. 

[2]  Id. — Judgments  for  Torts — Application  of  Section  18  of 
Article  XI  of  Constitution.  —  Judgments  obtained  against 
municipalities  for  torts  constitute  liabilities  which  are  not  within 
the  contemplation,  purpose  or  meaning  of  section  18  of  article  XI 
of   the   state   constitution. 

[3]  Id. — Limitation  op  Indebtedness — Constitutionality  of  Act  of 
1901.  The  act  of  March  23,  1901  (Stats.  1901,  p.  794),  providing 
for  the  payment  of  judgments  against  counties,  cities,  cities  and 
counties  and  towns,  is  not  unconstitutional,  as  being  in  contraven- 
tion of  section  18  of  article  XI  of  the  const itiition,  in  so  far  aa 
it  relates  to  final  judgments  against  municipalities  which  are  not 
of  the  class  coming  within  the  prohibitive  terms  of  said  article 
and  section  of  the  constitution. 

[4]  Id. — ^Charter  Provisions — Conflict. — The  provisions  of  the  act 
of  March  23,  1901  (Stats.  1901,  p.  794),  providing  for  the  pay- 
ment of  judgments  against  counties,  cities,  cities  and  counties 
and  towns,  are  not  in  conflict  with  the  provisions  of  the  charter 
of  the  city  and  county  of  San  Francisco  relating  to  the  liquida- 
tion of  judgments  out  of  the  surplus  fund;  nor  are  they  in  con- 
flict with  the  provisions  of  the  charter  relating  to  the  auditing 
and  payment  of  demands  against  the  treasury. 

PROCEEDING   in    Mandamus   to    compel   the   inclusion 
within  a  municipal  budget  of  the  amount  due  upon  a  judg- 
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ment  for  a  tort,  and  to  compel  the  levy  of  a  tax  for  the 
payment  of  the  same.    Writ  issued. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Samuel  Enight  and  F.  Eldred  Boland  for  Petitioner. 

George  Lull,  City  Attorney,  Maurice  T.  Dooling,  Jr.,  As- 
sistant City  Attorney,  for  Respondents. 

RICHARDS,  J. — ^Application  for  a  writ  of  mandate 
directed  to  the  auditor  of  the  city  and  county  of  San  Fran- 
cisco and  also  to  the  persons  constituting  the  board  of 
supervisors  of  said  city  and  county  and  to  the  mayor 
thereof,  by  the  terms  of  which  writ  the  said  auditor  shall 
be  commanded  to  certify  to  the  treasurer  of  said  city  and 
county  the  fact  and  amount  of  a  certain  judgment  for  the 
sum  of  $29,808.94,  and  interest  and  costs,  obtained  by  the 
petitioner  herein  against  said  municipality  and  remaining 
unpaid;  and  by  the  terms  of  which  writ  the  said  mayor  and 
board  of  supervisors  shall  be  required  to  include  within 
the  budget  of  estimated  expenses  and  required  finances 
of  said  municipality  for  the  ensuing  year  the  amount  due 
upon  said  judgment,  and  to  levy  a  tax  for  the  payment  of 
the  same,  as  required  by  law. 

The  respondents  have  appeared  to  oppose  the  issuance 
of  said  writ  upon  several  grounds  to  be  hereinafter  con- 
sidered. 

The  facts  upon  which  the  petitioner  predicates  its  demand 
for  the  issuance  of  said  writ  of  mandate  are  undisputed 
and  are  briefly  these:  On  the  first  day  of  December,  1917, 
the  petitioner  herein  recovered  a  judgment  against  the  said 
city  and  county  of  San  Francisco  for  the  sum  of  $29,808.94, 
together  with  costs  amounting  to  $112,  in  an  action  in- 
stituted by  it  against  said  municipality  for  damages  arising 
out  of  certain  alleged  injuries  to  its  land  and  the  buildings 
thereon,  occasioned  by  and  during  the  excavation  of  a  cer- 
tain tunnel  under  and  along  the  line  of  Stockton  Street, 
therein,  the  said  petitioner  not  being  a  party  to  the  pro- 
ceedings for  the  construction  of  such  tunnel.  This  judg- 
ment has  since  the  rendition  thereof  remained  unpaid  and 
was  at  the  time  of  the  application  for  this  writ,  and  still 
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is,  an  existing  and  unsatisfied  judgment  in  favor  of  said 
petitioner  and  against  said  municipality.  The  demands 
of  the  petitioner  upon  the  several  ofiScials  of  said  city  and 
county  named  as  respondents  herein  for  the  taking  of  the 
steps  alleged  by  it  to  be  necessary  to  the  levy  of  a  special 
tax  for  the  liquidation  of  such  judgment  have  been  refused 
whereupon  it  seeks  this  writ. 

The  respondents  interpose  several  obstacles  to  the  issuance 
of  the  writ.  [1]  The  first  of  these,  standing  upon  the 
threshold,  is  that  the  application  for  the  writ  comes  too  late 
for  action  on  the  part  of  the  municipal  officials  during  the 
current  year,  for  the  reason  that  under  the  provisions  of 
the  San  Francisco  charter  (sees.  1  to  5,  c.  1,  art.  Ill 
thereof)  the  board  of  supervisors  must  prior  to  the  first 
Monday  of  June  in  each  year  make  **a  budget  of  the 
amounts  estimated  to  be  required  to  pay  the  expenses  of 
conducting  the  public  business  of  the  city  and  county  for 
the  next  ensuing  fiscal  year";  that  the  time  has  gone  by 
for  the  inclusion  of  the  amount  of  the  petitioner's  judg- 
ment in  such  budget,  and  hence  that  by  the  express 
terms  of  section  5  of  said  chapter  and  article  of  said  char- 
ter its  amount  cannot  be  embraced  in  the  tax  levy  which, 
under  another  section  of  said  charter,  is  to  be  made  on  or 
before  the  third  Monday  of  September  of  each  year. 

We  do  not  think  this  objection  a  valid  one  against  the 
issuance  of  this  writ.  The  budget  provided  for  by  the 
provisions  of  the  charter  above  referred  to  was  evidently 
not  intended  to  apply  to  or  embrace  those  obligations  of  the 
municipality  which  are  of  the  nature  of  stated  obligations 
or  liabilities  by  reason  of  being  either  established  by  law 
or  of  being  fixed  in  the  form  of  final  judgments.  By  the 
very  terms  of  the  section  providing  for  said  budget  the 
mattera  to  be  included  therein  are  the  ''estimated  expenses 
of  conducting  the  public  business  of  the  city  and  county 
for  the  next  ensuing  fiscal  year."  Clearly,  this  refers  to 
those  expenditures  of  the  several  departments  of  the 
municipality  which  are  yet  to  be  made  in  the  course  of 
their  current  operation  and  which  require  the  process  of 
estimation  in  order  to  determine  the  probable  cost  of  con- 
ducting the  business  of  the  municipality  as  a  going  concern. 
It  has  no  reference  to  liabilities  which  do  not  require 
estimation  and  which  could  not  in  their  nature  be  affected 
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by  the  fact  that  they  were  or  were  not  included  in  the 
budget  of  the  fiscal  year.  For  example,  the  municipality 
could  not  evade  its  liability  to  pay  the  stated  salaries  of  its 
officials  by  failing  to  include  these  in  its  budget,  or  even  by 
failing  to  embrace  them  in  its  tax  levy.  {Lewes  v.  Widber, 
99  Cal.  412,  [33  Pac.  1128].)  The  same  reasoning  applies 
to  those  liabilities  of  the  municipality  which  have  ripened 
into  final  judgments  and  which  are  not  otherwise  of  a 
nature  which  would  bring  them  within  the  prohibition  of 
section  18  of  article  XI  of  the  state  constitution  as  to  the 
fund  available  for  their  payment. 

[2]  This  brings  us  to  the  next  contention  of  the  re- 
spondents, which  is  that  the  judgment  upon  which  peti- 
tioner bases  its  demand  for  the  issuance  of  the  writ  of 
mandate  herein  is  one  which  comes  within  the  prohibition 
of  the  above  section  and  article  of  the  state  constitution. 
This  contention  was,  however,  disposed  of  by  the  supreme 
court  in  the  recent  case  of  City  of  Long  Beach  v.  Lisenby, 
180  Cal.  52,  [179  Pac.  198],  wherein  it  was  held  that  judg- 
ments  obtained  against  municipalities  for  torts  constituted 
liabilities  which  were  not  within  the  contemplation,  purpose, 
or  meaning  of  section  18  of  article  XI  of  the  state  con- 
stitution. 

Having  disposed  of  these  two  contentions  we  approach  the 
main  obstacle  which  the  respondents  urge  against  the  issu- 
ance of  this  writ,  which  is,  in  substance,  that  in  the  matter 
of  the  payment  of  whatever  judgments  may  be  obtained 
against  the  city  and  county  of  San  Francisco  its  charter 
has  provided  a  means  for  their  liquidation  which  is  ex- 
clusive, and  that  the  petitioner  herein,  not  being  able  by 
proper  averment  or  proof  to  show  that  the  means  thus 
provided  is  available  for  the  satisfaction  of  its  judgment, 
it  has  no  other  present  remedy.  In  support  of  this  conten- 
tion we  are  directed  to  the  provisions  of  sections  1,  2,  and 
3  of  chapter  11  of  article  III  of  the  San  Francisco  charter, 
which  pi'ovide  for  the  apportionment  of  the  revenues  of  the 
municipality  into  separate  funds,  which  are  to  be  drawn 
upon  for  the  payment  of  its  various  sorts  of  liabilities. 
Among  thene  is  the  ** Surplus  Fund,*'  which  shall  consist  of 
the  moneys  remaining  at  the  end  of  any  fiscal  year  in  any 
other  of  these  funds  after  all  valid  demands  against  said 
other  funds  incurred  within  the  fiscal  year  have  been  paid 
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and  discharged.     Section  3  of  said  article  and  chapter  then 
provides  as  follows: 

'*The  surplus  fund  shall  be  used  for  the  purposes  and  in 
the  order  following: 

**1.  In  the  payment  of  any  Hnal  judgment  against  the 
city  and  county. 

**2.  In  liquidation  and  extinguishment  under  such  regula- 
tions as  the  supervisors  may  adopt  of  any  outstanding 
funded  debt  of  the  city  and  county ; 

**3.  To  be  carried  over  and  apportioned  among  the  funds 
and  used  in  the  ensuing  fiscal  year  as  part  of  the  income 
and  revenue  thereof." 

It  appears  from  the  record  herein  that  there  are  and 
have  been  since  the  rendition  of  the  petitioner's  judgment 
herein  no  moneys  in  the  surplus  fund  of  the  city  and  county 
of  San  Francisco;  and  this  being  so,  the  respondents  claim 
that  the  petitioner  has  by  law  no  other  means  by  which 
its  judgment  can  be  paid. 

In  answer  to  this  contention  the  petitioner  falls  back  upon 
the  provisions  of  an  act  of  the  legislature  approved  March 
23,  1901,  entitled,  **An  act  to  provide  for  the  payment  of 
judgments  against  counties,  cities,  cities  and  counties  and 
towns."  (Stats.  1901,  p.  794.)  Said  act  provides  that  all 
final  judgments  then  existing  or  thereafter  obtained  against 
any  of  the  enumerated  municipalities  shall  be  paid  by  the 
treasurer  thereof  in  the  following  manner :  The  clerk  thereof 
shall  file  with  the  auditor  and  furnish  the  board  of  super- 
visors or  other  governing  body  of  such  municipality  author- 
ized by  law  to  levy  taxes  a  complete  list  of  all  final  judg- 
ments against  such  municipality  of  record  in  his  ofiice  at 
least  fifteen  days  before  the  day  on  which  the  tax  levy 
must  by  law  be  made;  the  auditor  shall  examine  and  audit 
the  judgments  so  icpv.ited  by  the  clerk,  and  certify  the 
amount  of  the  same  to  the  treasurer  within  five  days  after 
the  list  of  such  jucljrnionts  has  been  filed  by  the  clerk  with 
him,  and  thereupon  the  board  of  supervisor  or  other 
governing  body  of  the  munieii)nlily  authorized  by  law  to 
levy  taxes  must  include  in  the  tax  levy  for  the  next  fiscal 
year  a  rate  or  sum  sufficient  to  pay  such  final  judgments 
as  are  thus  found  to  exist  against  the  said  municipality. 
The  act  permits  the  tax-lovyini:  body  to  spread  the  payment 
of  such   judgment:;   over   a  series   of   years,   not   exceeding 
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ten,  by  providing  for  an  aliquot  or  fractional  part  of  the 
amounts  aue  upon  such  judgments  to  be  levied,  collected, 
and  paid  thereon  each  year  for  that  period  of  time.  It  is 
upon  the  provisions  of  this  statute  that  the  petitioner  herein 
places  its  main  reliance  for  its  right  to  the  writ,  and  has 
framed  its  application  herein  accordingly. 

[3]  The  respondents,  on  the  other  hand,  urge  several 
reasons  why  the  terms  of  this  statute  cannot  be  availed  of 
by  the  petitioner  in  furtherance  of  its  demand  for  a  writ 
of  mandate  herein.  It  is  claimed  by  the  respondents  that 
tho  statute  is  unconstitutional  because,  being  general  in  its 
terms,  it  is  in  contravention  of  section  18  of  article  XI 
of  the  constitution  in  so  far  as  it  might  be  held  to  include 
judgments  against  municipalities  which  are  based  upon  con- 
tracts the  liability  upon  which  must  be  payable  and  paid 
out  of  the  funds  of  the  fiscal  year  in  which  the  obligation 
was  incurred.  We  fail  to  perceive,  however,  upon  what  theory 
the  respondents  can  be  heard  to  urge  this  contention,  since  the 
ju(1<?ment  to  the  payment  of  which  they  object  is  not  of  the 
class  coming  within  the  prohibitive  terms  of  said  article 
rnd  aeetion  of  the  constitution.  We  must  assume  that  tho 
leiiislature,  in  the  adoption  of  tlie  act  of  1901  above  referred 
to,  had  in  mind  the  said  provision  of  the  state  constitution, 
and  intended  the  operation  of  the  act  to  be  confined  to  such 
final  judgments  against  municipalities  as  were  legally  pay- 
able out  of  the  revenues  of  succeeding  years;  and  we  do 
not  understand  that  the  case  of  Arthur  v.  City  of  Petaluma, 
175  Cal.  216,  [165  Pac.  698],  contains  anything  which 
militates  against  this  view. 

[4]  The  next  contention  of  the  respondents  is  that,  even 
if  the  statute  in  question  is  not  obnoxious  to  the  foregoing 
provision  of  the  state  constitution,  it  has  no  application 
to  the  city  and  county  of  San  Francisco,  because  it  is  in 
conflict  with  the  provisions  of  its  charter  above  set  forth 
providing  for  the  creation  of  the  ** Surplus  Fund"  out  of 
wliich  final  judgments  against  said  city  and  county  shall  be 
paid.  In  making  this  contention  the  respondents  ap- 
parently rely  upon  the  provisions  of  article  XI,  section  6, 
of  the  constitution,  which  declares  that  in  respect  to 
municipal  affairs  the  charters  of  municipalities  shall  pre- 
vail, and  that  as  to  such  mntters  they  slinll  not  be  subject 
to  or  coutroUed  by  general  laws.     Conceding,  for  the  sak© 
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of  the  argument,  although  not  deciding,  that  the  subject  of 
the  payment  of  final  judgments  against  municipalities  is  a 
municipal  affair,  we  are  still  of  the  opinion  that  the  clauses 
of  the  charter  of  the  city  and  county  of  San  Francisco  pro- 
viding for  the  creation  of  a  ** Surplus  Fund"  out  of  which 
final  judgments  obtained  against  said  municipality  shall  be 
payable,  are  not  in  conflict  with  the  provisions  of  the  statute 
of  1901  so  as  to  prevent  us  from  making  application  of  its 
terms  and  requirements  to  the  instant  case.  We  are  aided 
in  reaching  this  conclusion  by  the  reasoning  of  the  supreme 
court  in  the  case  of  City  of  Long  Beach  v.  lAsenby,  180 
Cal.  52,  179  Pac.  198].  In  that  case  the  court  had  under 
consideration  the  question  whether  the  statute  of  1897, 
(Stats.  1897,  p.  75),  as  amended  by  an  act  of  the  legislature 
approved  March  12,  1901,  (Stats.  1901,  p.  274),  was  re- 
pealed  by  the  passage  during  the  same  session  of  the  legis- 
lature of  the  later  act  approved  March  23,  1901,  which  is 
the  act  in  question  in  the  instant  case.  The  earlier  act 
provided  for  the  funding  of  judgments  obtained  against 
certain  municipalities  through  the  voluntary  action  of  the 
governing  bodies  of  such  municipalities  in  providing  for 
the  issuance  of  long-term  bonds  for  the  eventual  payment 
of  such  judgments.  The  later  act  provided,  as  we  have 
seen,  for  the  compulsory  payment  of  such  judgments 
through  the  levy  of  special  taxes.  In  comparing  these  two 
acts  Jie  supreme  court  pointed  out  that  they  were  not  in 
conflict,  for  the  reason  that  by  the  former  act  the  governing 
bodies  of  the  municipalities  affected  by  it  were  invested 
with  a  discretion  as  to  whether  or  not  they  would  adopt 
the  funding  plan  of  paying  the  outstanding  indebtedness  of 
such  municipalities,  the  exercise  of  which  discretion  could 
not  be  compelled  by  the  judgment  creditor,  while  the  later 
act  was  compulsory  in  its  nature,  and  imposed  upon  the 
official  body  invested  with  the  power  to  levy  taxes  the  duty 
of  making  a  special  tax  levy  to  pay  judgments  against  the 
municipality,  the  performance  of  which  duty  the  judgment 
creditor  could  compel  by  an  appropriate  writ.  These  two 
acts  were  thus  stated  to  be  **in  effect  complementary  in 
providing  a  twofold  means  by  which  municipalities  may 
elect,  or  if  they  do  not  do  so,  may  be  compelled  to  pay  such 
of  their  debts  as  are  payablo  out  of  revenues  other  than 
those  of  the  y»»ar   in  which  the  obligation   was  incurred." 

41  0*1.  App. — A3 
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This  reasoning  applies,  in  our  opinion,  to  the  situation  pre- 
sented in  the  instant  case.  The  city  charter,  through  its 
provisions  as  to  the  ** Surplus  Fund"  as  the  source  from 
which  judgments  obtained  against  the  municipality  may  be 
paid,  leaves  the  matter  of  creating  or  replenishing  such  a 
fund  entirely  in  the  discretion  of  its  various  boards  and 
officials  in  charge  of  the  replenishment  and  disbursement 
of  the  revenues  of  the  municipality  distributed  among  its 
other  funds.  If  they  do  not  choose  to  have  left  on  hand  a 
surplus  which  would  flow  into  the  surplus  fund,  the  judg- 
ment creditor  is  remediless,  in  so  far  as  the  charter  is 
concerned,  to  compel  the  creation  or  replenishment  of  the 
only  fund  from  which  his  judgment  might  be  satisfied. 
Tiie  statute  in  question  steps  in  at  this  point  to  provide 
a  means  by  which  municipalities  may  be  compelled  to 
liquidate  their  just  debts.  The  view  that  the  charter  and 
statute  arc  not  in  conflict  is  one  which  is  in  accord  with  the 
principle  of  justice  and  fair  dealing  which  imposes  upon 
municipalities  the  same  moral  and  legal  duty  which  rests 
upon  individuals  to  pay  their  just  obligations  either  volun- 
tarily or  upon  compulsion.  This  equal  duty  was  well  ex- 
empli .led  in  the  early  case  of  McCrdcken  v.  City  of  San 
Francisroj  Ifi  Cal.  5f)l,  in  which  Mr.  Justice  Field,  in  deal- 
ing: with  certain  restrictive  provisions  of  the  charter  of  San 
Fiuncisco  then  in  operation,  says: 

**In  addition  to  this  we  are  clear  that  the  provision  refers 
only  to  the  acts  or  contracts  of  the  city,  and  not  to  liabil- 
ities whieh  the  law  may  cast  upon  her.  It  was  intended  to 
restrain  extravagant  expenditures  of  the  public  moneys; 
not  to  justify  the  detention  of  the  property  of  her  citizens 
which  she  may  have  unlnwfuly  obtained.  The  plaintiff 
claims  that  the  city  has  got  his  money  without  any  con- 
sideration— by  mistake — and  has  appropriated  it  to  muni- 
cipal purposes,  and  he  insists  that  she  is  responsible  to 
him  for  it,  because  the  law — not  her  contract  or  permis- 
sion— renders  her  liable.  Her  liability  in  this  respect  is  in- 
dependent of  the  restraining  clauses  of  the  charter;  it 
ai-ises  from  the  oblijration  to  do  justice — ^to  restore  what 
beloniTs  to  others — which  rests  upon  all  persons,  whether 
natural  or  artificial.  And  it  may  well  be  doubted  whether  it 
would  he  eoTupetent  for  t'le  letrislature  to  exempt  the  city, 
any    more    than    i^.ivalc    individuals,    from   liability    under 
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circumstances  of  this  character.  Suppose,  for  example,  that 
the  city  should  recover  judgment  against  an  individual  for 
one  hundred  thousand  dollars,  and  collect  the  money  upon 
execution,  and  upon  appeal  the  judgment  should  be  re- 
versed; would  it  be  pretended  that  the  money  could  not 
afterwards  be  recovered!  .  .  .  Suppose,  again,  the  city 
should  neglect  to  keep  the  streets  in  repair,  and  an  in- 
dividual should  be  injured  in  consequence — ^should  break 
his  leg  or  be  otherwise  crippled — could  she  allege  her  in- 
solvency against  his  claim  for  damages?  Would  her 
pecuniary  condition  be  an  answer  for  the  neglect  of  every 
duty,  legal  and  moral!  If  this  were  so,  she  would  be  the 
most  irresponsible  corporation  on  earth,  and  her  treasury 
in  many  instances  but  a  receptacle  for  others'  property 
without  possibility  of  restitution.  The  truth  is  there  is 
no  such  exemption  from  liability  on  her  part.  The  same 
obligations  to  do  justice  rest  upon  her  as  rest  upon  in- 
dividuals. She  cannot  appropriate  to  her  own  use  the 
property  of  others,  and  screen  herself  from  responsibility 
upon  any  pretense  of  excessive  indebtedness.  The  law  casts 
upon  her  the  legal  liability  and  the  moral  duty  to  make 
restitution.  Admitting  that  the  charter  restricts  her  power 
to  incur  liabilities  by  her  own  acts — though,  as  already 
shown,  its  provision  in  this  respect  is  merely  directory — 
it  still  leaves  her  liable  according  to  the  general  law.  The 
restriction  can  in  any  event  only  apply  to  liabilities  de- 
pendent for  their  creation  upon  the  volition  of  the  common 
council,  and  hence  does  not  include  the  liabilities  arising 
from  torts,  or  trespasses  or  mistakes." 

Our  conclusion  upon  this  branch  of  the  case  is,  therefore, 
that  the  provisions  of  the  statute  of  1901  upon  which  the 
petitioner  relies  are  not  in  conflict  with  the  provisions  of 
the  San  Francisco  charter  with  relation  to  liquidation  of 
judgments  out  of  the  surplus  fund;  nor,  for  the  same  or 
still  better  reasons,  do  we  think  they  are  in  conflict  with 
those  other  provisions  of  the  charter  to  which  we  are  re- 
ferred by  the  respondents  and  which  relate  to  the  auditing 
and  payment  of  demands  against  the  treasury,  these  pro- 
visions having  reference  in  our  opinion  only  to  such  obliga- 
tions and  demands  as  the  officials  charged  with  the  ap- 
proval thereof  have  the  power  to  create,  or  the  discretion 
to  audit,  approve,  and  allow. 
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It  follows  from  the  foregoing  discussion  that  the  peti- 
tioner herein  is  entitled  to  the  issuance  of  a  writ  of  mandate 
conformable  to  the  prayer  of  its  petition  and  to  the  terms  of 
the  statute  upon  which  its  application  for  such  writ  is 
predicated.    Let  the  writ  issue  accordingly. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  18,  1919. 

All  the  Justices  concurred. 


[Civ.    No.    2803.    First   Appellate   Distriet,   Division    Two. — June   20, 

1919.] 

B.   S.  NOYES,  Resr-Tident,  v.   GEORGE   W.   HUFFMAN 
et  al..  Defendants;  A.  J.  COLL,   Appellant. 

[1]  QuTETiNO  Title — Action  by  Holder  of  Legal  Title — Equttablb 
Rights  of  Defendant — Relief  Granted. — The  hoWer  of  the  legal 
title  to  land  maj  sue  anyone  claiming  an  interest  adverse  to  him, 
and  if  the  defendant  in  such  a  suit  shows  bv  proper  pleading  and 
proof  an  equitable  right  to  conveyance  of  the  legal  title,  in  the 
exercise  of  its  chancery  powers,  the  court  may  grant  the  proper 
relief. 

[2]  Id. — Appeal  from  Judgment  —  Insufficient  Reoori). — On  this 
appeal  by  a  defendant  from  a  judgment  quieting  the  plaintiff's 
title  to  certain  real  property,  the  record,  as  presented  to  the 
appellate  court,  was  wholly  insufficient  to  prove  any  equity  in  ap- 
pellant. 

APPEAL  from   a   .iudgment   of   the   Superior   Court   of 
Fresno   County.     H.   Z.   Austin,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  P.  Thompson  for  Appellant. 

A.  M.   Drew  for  Respondent. 
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BRITTAIN,  J.— A.  J.  Coll,  one  of  the  defendants,  ap- 
peals by  the  alternative  method  from  a  decree  quieting  the 
plaintiff's  title  to  land  in  Fresno  County.  The  suit  was 
against  one  Huffman,  Josephine  E.  Warner,  formerly 
Rybka,  Coll,  and  fictitious  defendants.  Huffman  and  Mrs. 
Warner  defaulted  and  the  suit  was  dismissed  as  to  the 
fictitious  defendants,  leaving  Coll  as  the  only  active  de- 
fendant. Apparently  he  admitted  the  legal  title  of  the 
plaintiff  and  claimed  a  right  of  conveyance  from  the 
plaintiff  under  a  series  of  contracts,  of  which  none  are 
printed  in  the  briefs.  Neither  was  there  printed  in  the 
appellant's  brief  nor  in  an  appendix,  Coil's  answer,  the 
findings  or  the  decree.  A  portion  of  the  findings  and  a 
skeletonized  statement  of  certain  oral  testimony  are  printed 
in  the  appellant's  brief,  and  there  are  general  statements  of 
fact  referring  to  pages  of  the  typewritten  record.  Prom 
this  unsatisfactory  presentation  of  facts  it  is  gleaned  that 
the  plaintiff  entered  into  a  contract  to  sell  to  Huffman  on 
time  the  land  in  controversy;  that  Huffman  assigned  to 
Mrs.  Warner  his  interest  in  the  contract,  and  that  Mrs. 
Warner  entered  into  a  contract  with  Coll  in  which,  repre- 
senting herself  as  the  owner  of  the  land,  she  obligated  her- 
self to  convey  an  undivided  half  interest  to  Coll  upon  his 
doing  certain  planting  and  other  work  on  the  land  and 
cultivating  it  for  a  period  of  years;  also,  that  this  contract 
was  modified  by  a  later  contract  regarding  the  work  to  be 
done  by  Coll  and  the  time  within  which  it  was  to  be  done. 
It  is  further  gathered  from  the  briefs  that  default  in  pay- 
ments of  both  interest  and  principal  under  the  plaintiff's 
original   contract  had   continued  for  several   years. 

The  oral  testimony  printed  in  the  brief  of  the  appellant 
appears  to  have  been  introduced  to  overcome  contrary  evi- 
dence apparently  produced  by  the  plaintiff  to  the  effect  that 
there  was  no  foundation  for  a  claim  of  Coll  that  the  plain- 
tiff had  agreed  with  him  about  a  year  before  the  suit  was 
brought  that  conveyance  would  be  made  to  Coll  if  he  would 
pay  the  unpaid  balance  under  the  original  contract.  It  is 
stated  that  in  his  answer  Coll  offered  to  make  the  payment, 
and  it  is  claimed  both  that  there  was  such  an  agreement 
and  a  good  tender  on  the  part  of  Coll.  The  character  of 
the  only  testimony  presented  for  consideration  here  leads  to 
the  conclusion  that  the  nonexistence  of  the  claimed  agree- 
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ment  on  the  part  of  the  plaintiflf  to  convey  to  Coll  was  de- 
termined upon  conflicting  evidence. 

It  is  claimed  that  Coll  had  performed  the  work  required 
of  him  by  his  contracts  with  Mrs.  Warner,  and  was  entitled 
to  a  half  interest  in  her  contract,  but  it  does  not  appear 
that  any  evidence  was  introduced  upon  the  subject  of  his 
performance,  neither  does  it  appear  that  under  his  con- 
tract he  could  have  acquired  any  claim  against  the  plaintiff. 
No  evidence  is  presented  upon  which  the  appellant's  claim 
of  subrogation  may  be  based.  Prom  the  meager  statement 
in  the  appellant's  brief  there  does  not  appear  to  be  merit 
in  the  appeal. 

The  case  is  clearly  within  the  rule  which  "exists  in  the 
statute,  for  the  very  purpose  of  compelling  counsel  to  select 
from  the  record,  and  accurately  present  for  convenient  refer- 
ence, those  portions  of  the  record  which  are  necessary  to  a 
decision.  The  time  which  judges  might  consume  in  search- 
ing through  the  original  transcript  of  a  case  is  time  taken 
from  other  cases  that  wait  for  attention.'*  {Tohey  v.  Ran- 
dall, ante,  p.  292,  [182  Pac.  771] ;  Code  Civ.  Proc,  sec.  953c; 
Scott  V.  Hollyvx>od  Park  Co,,  176  Cal.  681,  [169  Pac.  379].) 

[1]  There  is  nothing  in  the  contention  that  the  plaintiff 
should  have  pursued  some  other  remedy.  The  holder  of 
the  legal  title  to  land  may  sue  anyone  claiming  an  interest 
adverse  to  him,  and  if  the  defendant  in  such  a  suit  shows 
by  proper  pleading  and  proof  an  equitable  right  to  convey- 
ance of  the  legal  title,  in  the  exercise  of  its  chancery 
powers,  the  court  may  grant  the  proper  relief.  (Code  Civ. 
Proc,  sec.  738;  United  Land  Assn,  v.  Pacific  Imp,  Co.,  139 
Cal.  371,  [69  Pac.  1064,  72  Pac.  988];  Mills  v.  Rossiter 
Eureka  Mfg.  Co.,  156  Cal.  167,  [103  Pac.  896].)  [2] 
Upon  this  appeal  it  does  not  appear  that  the  defendant 
proved  any  equity  in  himself. 

The   judgment   is   afiSrmed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  18,  1919. 

All  the  Justices  concurred. 
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rCiT.   No.   2914.    Second  Appellate  District,  Division   Two. — June   20, 

1919.] 

GAEL     A.     WALBERG,     Appellant,     v.     CHARLES     D. 
UNDERWOOD    et    al..    Respondents. 

[1]  Judgments — Action  to  Stat  ETxecution  and  to  Set  Aside — 
Fraud  and  Collusion — Subsequent  Transactions — Evidence. — 
In  an  action  in  equity  to  enjoin  execution  and  set  aside  a  judg- 
ment against  a  corporation  on  the  ground  of  fraud  and  collu- 
sion, evidence  of  transaction  occurring  subsequent  to  the  judgment 
in  controversy,  and  having  no  connection  with  the  judgment  or 
the  claim  on  which  it  was  obtained,  is  inadmissible  for  the  pur- 
pose of  proving  the  fraud  and  collusion. 

[2]  Id. — Evidence  of  Fraud — Subsequent  Conduct  and  Declara- 
tions.— ^While  the  surrounding  facts  and  circumstances  may  be 
liberally  used  in  determining  fraud,  and  subsequent  conduct  and 
declarations  of  the  parties  may  be  shown  in  evidence  of  ante- 
cedent fraud,  the  cucumstances  must  be  such  as  are  related  to 
the  principal  transaction,  and  from  which  a  logical  and  legal 
inference  may  be  drawn  as  to  the  nature  and  quality  of  the  act 
under  investigation. 

[3]  Appeal — Altbenativb  Method — Insupficient  Record. — ^Where  an 
appeal  from  a  judgment  on  the  ground  that  the  finding  of  the 
trial  court  that  the  transaction  in  question  was  regular  and  free 
from  fraud  or  collusion  is  contrary  to  the  evidence  is  taken  under 
the  alternative  method,  the  typewritten  transcript  consisting  of 
289  pages,  and  there  is  no  record  in  the  printed  briefs  to  show 
what,  if  any,  evidence  was  before  the  court  to  raise  even  a  pre- 
sumption of  fraud,  the  appellate  court  cannot  be  expected  to  ex- 
plore, unaided  by  counsel,  such  a  volume  of  evidence  for  the 
material  necessary  for  a  decision. 

APPEAL  from   a  judgment  of  the   Superior  Court   of 
Kern  County.    M.  T.  Farmer,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  J.  Kelly  for  Appellant. 

Stahl  &  Sayles,  Kaye  &  Siemon,  Boyce  R.  Fitzgerald   and 
Erwin  W.  Owen  for  Respondents. 

1.  injunction  against  execution  sale,  note,  Ann.  Gas.  1918C,  152. 
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SLOANE,  J. — This  is  an  action  in  equity  brought  by  the 
plaintiff,  a  stockholder  in  the  Valley  View  Mines  Company, 
to  enjoin  execution  and  set  aside  a  judgment  in  favor  of 
defendant  Underwood  against  said  company.  The  judg- 
ment is  claimed  to  have  been  obtained  by  fraud  and  col- 
lusion on  the  part  of  and  between  the  defendants  Underwood 
and  Brown  and  the  directors  of  said  defendant  com- 
pany. The  judgment  was  obtained  by  Underwood  as 
assignee  of  a  claim  of  salary  of  Brown,  who  was  a  director 
and  the  president  of  defendant  company. 

On  the  trial  of  the  case  in  the  superior  court  of  Kern 
County,  the  court  found  against  all  of  the  allegations  of 
fraud,  collusion,  and  unfairness  in  the  matters  on  which  the 
action  was  predicated,  and  denied  the  relief  demanded  by 
plaintiff. 

There  is  no  question  raised  as  to  the  suflSciency  of  the 
evidence  admitted  on  the  trial  to  support  the  findings  and 
judgment.  The  only  error  assigned  on  this  appeal  is  the 
action  of  the  court  in  sustaining  objections  and  denying 
plaintiff's  offer  to  produce  certain  evidence. 

The  purport  of  the  proposed  evidence,  as  nearly  as  we 
can  gather  from  the  general  discussion  between  court  and 
counsel,  appearing  in  the  record,  was  to  show  that  subse- 
quent to  the  entry  of  the  judgment  in  question  some  sort 
of  a  collusive  arrangement  was  entered  into  between  the 
defendant  Brown  and  other  directors  of  the  judgment 
debtor  corporation  to  sell  the  property  of  the  corporation, 
which  was  subject  to  levy  under  the  judgment,  in  such  a 
manner  and  for  such  a  price  that  the  directors  would 
participate  in  the  proceeds  of  the  sale.  It  is  conceded  that 
this  alleged  ti'ansaction  was  entirely  subsequent  to  the 
cause  of  action  sued  on,  which  was  charged  as  a  fraudulent 
combination  of  the  plaintiff  and  the  directors  in  obtaining 
the  judgment  which  the  action  seeks  to  vacate  for  the  fraud. 
But  appellant's  contention,  in  offering  this  evidence,  was 
that  the  evidence  of  a  participation  by  the  directors  in  a 
subsequent  fraudulent  effort  to  profit  by  a  sale  of  the  prop- 
erty of  a  corporation  would  tend  to  prove  that  their  con- 
nection with  the  transactions  leading  up  to  the  judgment 
was  also  fraudulent.  The  court  properly  sustained  objec- 
tions to  certain  questions  propounded  to  plaintiff's  witness 
on  this  point,  on  the  ground  that  they  called  for  hearsay 
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testimony,  and  denied  the  general  offer  of  proof  on  the 
theory  outlined,  on  the  ground  that  the  transaction  referred 
to  was  entirely  independent  of,  and  subsequent  and  irrelevant 
to,  the  attack  on  the  judgment  itself. 

[1]  Stated  in  its  strongest  light,  the  offer  as  made  by  ap- 
pellant may  be  put  in  the  following  words:  **We  offer  to 
show  that  after  this  judgment  which  we  allege  was  fraud- 
ulently procured  was  entered,  Brown,  the  assignor  of  the 
claim  on  which  the  judgment  was  predicated,  attempted 
to  make  a  sale  of  the  property  of  the  corporation  through 
the  directors.  We  will  show  that  Brown  was  the  agent  for 
this  purpose.  When  Mr.  Baldwin  discovered  that  the  sale 
was  going  through,  and  that  the  directors,  or  some  of  them, 
were  profiting  to  the  extent  of  one  hundred  thousand  dol- 
lars— reporting  a  sale  for  fifty  thousand  dollars,  whereas  it 
was  in  fact  made  for  one  hundred  and  fifty  thousand  dollars — 
that  he  then  stopped  the  sale.  That  the  sale  was  stopped,  and 
the  defendant  Brown  said  he  had  this  judgment  up  here  and 
that  he  could  go  up  and  sell  the  property  under  the  judg- 
ment, and  then  would  have  the  sale  of  the  property  that  he 
had  made  under  the  contract."  Counsel  for  appellant 
stated  that  this  offer  of  proof  of  subsequent  acts  of  defend- 
ants was  made  as  tending  to  support  the  allegations  of 
fraud  and  collusion  in  the  procurement  of  the  judgment  in- 
question. 

The  court  sustained  the  objection  to  the  offer  on  the 
ground  that  the  transactions  referred  to  were  immaterial 
and  independent  matters,  occurring  subsequent  to  the  judg- 
ment in  controversy,  and  having  no  connection  with  the 
judgment  or  the  claim  on  which  it  was  obtained.  We  think 
the  trial  judge  was  right  in  this  ruling. 

There  was  nothing  in  the  offer  tending  in  any  way  to 
connect  the  subsequent  alleged  attempts  of  Brown  and  other 
directors  of  the  corporation  to  sell  the  corporation's  prop- 
erty with  this  judgment.  If  it  appeared  that  such  action 
on  the  part  of  the  directors  was  in  any  way  necessary  to  the 
collection  of  the  judgment,  it  might  be  assumed  that  Brown 
still  had  some  interest  in  the  claim  he  had  assigned  to 
Underwood,  and  that  he  and  other  directors  of  the  corpora- 
tion were  conniving  to  convert  it  into  cash.  But  Under- 
wood (and  Brown,  if  he  was  still  interested  in  it)  had  this 
judgment,  and  could  proceed  to  sell  at  execution  suie,  and 
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if  the  property  was  worth  one  hundred  and  fifty  thousand 
dollars,  or  even  fifty  thousand  dollars,  would  have  no  diffi- 
culty in  realizing  the  amount  of  the  claim.  In  fact,  it 
would  appear  from  appellant's  statement  that  this  subse- 
quent transaction  was  entirely  independent  of  the  judgment. 
It  was  only  after  it  had  been  blocked  in  some  way  by  the 
witness  Raymond  that  Brown  is  claimed  to  have  referred 
to  the  judgment  by  the  declaration  that  he  could  sell  under 
the  judgment  and  then  could  make  the  sale  that  had  been 
agreed  to  under  the  alleged  contract. 

Assuming  the  proof  offered  was  to  have  been  such  as  is 
for  the  first  time  specifically  indicated  by  appellant's  reply 
brief,  namely,  a  contract  between  Brown  and  Gordon,  two 
of  the  directors  of  the  mining  corporation,  to  sell  the  min- 
ing claims  of  the  corporation  to  a  Mrs.  Eaton  for  fifty 
thousand  dollars,  and  a  contract  between  Brown  and  Mrs. 
Eaton  and  a  third  party  not  named  in  this  action,  whereby 
the  profits  of  a  resale  of  the  same  property  for  one  hundred 
and  fifty  thousand  dollars  was  to  be  divided  between 
them — it  does  not  appear  in  any  way  how  such  transaction 
could  be  in  aid  of  or  grow  out  of  the  transactions  culminat- 
ing in  the  alleged  fraudulent  judgment.  In  other  words, 
this  subsequent  transaction  could  have  been  just  as  well  car- 
ried out  entirely  without  reference  to  the  judgment,  and 
the  judgment  just  as  well  collected  without  the  contract 
of  sale.  Neither  is  it,  if  the  facts  indicated  were  proved, 
a  fraud  of  such  a  similar  character  as  would  raise  a  pre- 
sumption of  fraudulent  intent  of  the  parties  in  the  matter 
leading  up  to  the  judgment. 

[2]  Appellant  correctly  states  the  rule  that  the  sur- 
rounding facts  and  circumstances  may  be  liberally  used  in 
determining  fraud,  and  that  subsequent  conduct  and 
declarations  of  the  parties  may  be  shown  in  evidence  of 
antecedent  fraud.  (Butler  v.  Collins,  12  Cal.  457.)  But 
the  circumstances  must  be  such  as  are  related  to  the  prin- 
cipal transaction,  and  from  which  a  logical  and  legal  infer- 
ence may  be  drawn  as  to  the  nature  and  quality  of  the  act 
under  investigation.  A  defendant  cannot  be  convicted  of 
two  independent  offenses,  even  though  occurring  against 
the  same  person  and  at  approximately  the  same  time,  by 
proving  him  guilty  of  one,  and  inferring  his  guilt  as  to  the 
other.     This  would  be  equivalent  to  offering  evidence  of  his 


June,  1919.]     Cobmond  v.  United  Railroads.  683 

bad  reputation  for  honesty  and  integrity  as  proof  that  he 
had  committed  some  specific  wrong.  Under  no  circum- 
stances would  it  be  permissible  to  establish  fraud  in  a  prior 
transaction,  which  was  honest  on  its  face,  by  showing  fraud 
in  subsequent  transactions.  At  best,  such  evidence  could 
only  be  used  in  corroboration  after  a  reasonable  foundation 
had  been  laid. 

[3]  The  court  here  found  from  the  evidence  before  it 
that  the  transaction  complained  of  was  reg^ular  and  free 
from  fraud  or  collusion  on  the  part  of  defendants;  and 
there  is  no  record  in  the  printed  briefs  to  show  what,  if 
any,  evidence  was  before  the  court  to  raise  even  a  pre- 
sumption of  fraud.  This  appeal  was  taken  under  the  al- 
ternative method,  with  a  typewritten  transcript  of  289 
pages.  Under  the  rule  of  section  953c  of  the  Code  of  Civil 
Procedure,  we  should  not  be  expected  to  explore,  unaided 
by  counsel,  such  a  volume  of  evidence  for  the  material 
necessary  for  a  decision. 

But,  independent  of  this  consideration,  we  do  not  think 
the  evidence  offered  was  relevant  or  competent. 

The  judgment  is  affirmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 


[dr.    No.    2426.    First    Appellate    District,    Division    One. — ^June    20, 

1919.] 

FRANCIS  CORMOND,  Respondent,  v.  UNITED  RAIL- 
ROADS  OP  SAN  FRANCISCO  (a  Corporation),  Ap- 
pellant. 

[1]  New  Trial — Appeal  from  Order  Granting — Notice  of  Inten- 
tion— Incorporation  in  Record. — A  copy  of  the  notice  of  inten- 
tion to  move  for  a  new  trial,  though  incorporated  in  the  tran- 
script, is  not  a  part  of  the  judgment-roll,  and  where  it  is  not 
made  a  part  of  the  bill  of  exceptions,  it  cannot  be  considered  as 
a  part  of  the  record  on  appeal  from  the  order  granting  the 
motion. 

[2]  Id. — Stipulation  and  Certificate  as  to  Correctness  of  Tran- 
script— Insufficient  Record  not  Cured. — In  such  case,  won 
though   the  parties  stipulate  to  the  correctness  of  the   transcript. 


684  CoBMOND  V.  United  Railboadb.     [41  Cal.  App. 


neither  sucfa  stipulation  nor  the  certificate  of  the  clerk  that  the 
papers  in  the  transcript  are  true  copies  of  the  originals  can  sup- 
plj  what  the  law  requires  should  be  made  to  appear  in  the  bill 
of  exceptions. 

[3]  Id. — Time  of  Filino  Nonas — iNsufnoiKNT  Bboobd  —  Pbesuicp- 
TI0N8. — Whore  a  notice  of  intention  to  move  for  a  new  trial 
was  served  two  days  before  the  effective  date  of  the  amendment 
in  1915  of  section  659  of  the  Code  of  Civil  Procedure,  bat  it  does 
not  appear  from  the  bill  of  exceptions  when  such  notice  was  filed, 
the  appellate  court  will  assume,  in  rapport  of  the  order  of  the 
trial  court  granting  a  new  trial,  that  it  was  filed  prior  to  said 
amendment. 

[4]  Id. — Insuffigixnt  Noticb  Of  Motion  —  Waivke  of  Defects. — 
While  a  statement  that  "there  is  no  evidence  to  sustain  the  ver- 
dict in  favor  of  the  defendant  and  against  plaintiff"  was  not 
a  sufficient  specification  of  particulars  in  which  the  evidence  was 
claimed  to  be  insufficient,  under  section  659  of  the  Code  of  Civil 
Procedure,  before  its  amendment  in  1915,  where  the  defendant 
tacitly  consented  to  the  hearing  of  the  motion  on  each  of  the 
grounds  specified  in  the  notice,  it  must  be  held  to  have  waived 
the  defect  in  the  notice. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  granting  a  new  trial. 
John  Hunt,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  M.  Cannon,  Wm.  Abbott  and  Eingsley  Cannon  for 
Appellant. 

Perry  Evans  for  Respondent. 

WASTE,  P.  J. — ^This  is  an  appeal  by  defendant  from  an 
order  granting  plaintiff's  motion  for  a  new  trial  in  an 
action  for  damages  for  personal  injuries. 

On  the  10th  of  December,  1913,  at  about  the  hour  of 
2  o'clock  in  the  afternoon  of  that  day,  an  east-bound  Suttor 
Street  car,  operated  by  the  defendant,  collided  with  a 
wagon  then  being  driven  by  plaintiff  in  a  southerly  direc- 
tion across  the  intersection  of  Sutter  and  Franklin  Streets 
in  the  city  of  San  Francisco.  As  a  result  of  the  collision 
plaintiff  was  thrown  from  the  wagon  and  injured,  lie 
thereupon  instituted  this  suit  for  damages,  claiming  that 
(1)    the  car  was  operated   by   defendant  at  a  negligently 
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excessive  rate  of  speed,  and  (2)  that  defendant  failed  to 
avail  itself  of  a  last  clear  chance  to  avoid  the  accident. 
The  defendant,  by  its  answer,  set  up  the  defenses  of  con- 
tributory negligence  and  the  failure  on  plaintiff's  own  part 
to  avail  himself  of  a  last  clear  chance. 

Upon  the  issues  thus  framed  the  case  was  tried  before  a 
jury,  which  on  July  3,  1915,  returned  its  verdict  in  favor  of 
defendant.  Judgment  being  entered  upon  the  verdict, 
plaintiff  moved  for  and  was  granted  a  new  trial  upon  one 
or  other  of  the  grounds  set  forth  in  his  notice  of  intention. 

Section  659  of  the  Code  of  Civil  Procedure,  prescribing 
the  manner  of  making  an  application  for  a  new  trial,  was 
amended  in  the  year  1915,  the  amendment  taking  effect 
on  August  8th  of  that  year;  as  was  also  section  660,  which 
provides,  among  other  things,  that  unless  a  notice  of  inten- 
tion to  move  for  a  new  trial  be  determined  within  three 
months  from  the  date  of  the  verdict,  it  is  deemed  denied. 
In  this  case  it  is  admitted  that  the  notice  of  intention  was 
served  two  days  before  the  effective  date  of  said  amendment 
to  section  659,  but  defendant  claims  that  it  was  not  filed 
until  two  days  after  such  change  in  the  law.  The  motion 
was  not  decided  until  five  months  after  the  verdict.  De- 
fendant for  the  first  time  in  its  reply  brief  contends  that 
in  order  to  initiate  a  proceeding  for  a  new  trial,  both  the 
service  and  filing  of  the  notice  are  essential,  and,  accord- 
ingly, that  the  notice  having  been  filed  after  the  amend- 
ment referred  to  went  into  effect,  the  proceeding  was  gov- 
erned by  the  law  as  amended,  and  the  motion  not  having 
been  decided  within  three  months  from  the  rendition  of  the 
verdict,  the  order  granting  the  new  trial  was  void. 

[1]  While  an  interesting  question  is  thus  presented  as 
to  whether  or  not  the  law  as  it  existed  before  or  after  its 
amendment  governs  the  present  case,  the  condition  of  the 
record  upon  this  point  precludes  us,  we  think,  from  con- 
sidering it.  Incorporated  in  the  transcript  is  a  copy  of  the 
notice,  which  purports  to  show,  as  claimed  by  defendant, 
that  it  was  filed  after  said  amendment  went  into  effect;  but 
this  paper  is  not  a  part  of  the  judgment-roll,  nor  in  the 
present  case  is  it  made  a  part  of  the  bill  of  exceptions.  It 
cannot,  therefore,  be  considered  as  a  part  of  the  record  on 
appeal  from  the  order  granting  the  motion.  (Carver  v. 
San  Joaquin  Cigar  Co.,  16  Cal.  App.  761,  765,   [118  Pac. 
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92];  Leonard  v.  Shaw,  114  Cal.  69,  [45  Pac.  1012].)  The 
stipulation  as  to  the  correctness  of  the  transcript  is  not 
signed  by  the  parties;  but  even  if  it  were,  neither  it  nor 
the  certificate  of  the  clerk  that  the  papers  in  the  transcript 
are  true  copies  of  the  originals  can  supply  what  the  law 
requires  should  be  made  to  appear  in  the  bill  of  exceptions. 
{Carver  v.  San  Joaquin  Cigar  Co.,  supra;  Sprigg  v.  Bar- 
ber, 122  Cal.  573,  [55  Pac.  419].)  [3]  Prom  the  bill  of  ex- 
ceptions, then,  it  not  appearing  when  the  notice  of  inten- 
tion was  filed,  we  will  assume  in  support  of  the  order  of  the 
trial  court  that  it  was  filed  prior  to  said  amendment. 

This  conclusion  brings  us  to  a  consideration  of  the  ques- 
tion argued  at  length  in  the  briefs. 

[4]  The  motion  for  a  new  trial  was  made  upon  the 
minutes  of  the  court  and  was  based  upon  the  insufficiency 
of  the  evidence  to  justify  the  verdict  and  upon  errors  of  law 
occurring  at  the  trial.  The  order  granting  the  motion  was 
in  general  terms.  An  examination  of  the  record  discloses 
that  the  court  committed  no  error  in  the  admission  or  re- 
jection of  evidence,  nor  in  its  instructions  to  the  jury.  Its 
order,  therefore,  must  be  sustained,  if  at  all,  upon  the 
first  ground  stated.  As  to  that  ground,  it  appears  from  the 
record  that  plaintiff's  only  specification  of  particulars  in 
which  the  evidence  is  claimed  to  be  insufiicient  is  the  bald 
statement  that  **  there  is  no  evidence  to  sustain  the  verdict 
in  favor  of  the  defendant  and  against  plaintiff" — ad- 
mittedly an  insufficient  specification  under  section  659  of  the 
Code  of  Civil  Procedure,  before  its  amendment.  {San 
Francisco-Oakland  Terminal  Rys.  v.  Superior  Court,  172 
Cal.  541,  [157  Pac.  604] ;  Strange  v.  Strange,  23  Cal.  App. 
281,  [137  Pac.  1104] ;  Western  Pac.  Land  Co,  v.  WUson,  19 
Cal.  App.  338,  [125  Pac.  1076].)  It  is  therefore  argued  by 
appellant  that  the  order  granting  the  new  trial  could  not 
have  been  predicated  upon  the  insufficiency  of  the  evidence 
to  support  the  verdict.  But  it  is  claimed  by  plaintiff — and 
we  think  with  reason — that  the  defendant  waived  this  de- 
fect. It  appears  that  the  bill  of  exceptions  was  made  up 
and  agreed  to  by  the  parties,  and  contains  all  the  proceed- 
ings and  material  evidence  and  testimony  in  the  case;  and 
it  further  appears  that  such  proceedings  and  evidence  were 
used  and  referred  to  upon  the  hearing  of  the  motion.  The 
record    clearly    discloses    that    an    examination    of    all    the 
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evidence  in  the  case  was  unnecessary  to  a  consideration  of 
the  claimed  errors  of  law,  and  as  all  the  evidence  was  in- 
corporated in  the  bill  of  exceptions  with  defendant's  con- 
sent, and  with  a  stipulation  by  the  parties  that  all  the 
evidence  was  used  and  referred  to  at  the  hearing  of  the 
motion,  and  the  bill  fails  to  show  any  objection  by  appellant 
to  the  consideration  of  the  claimed  insufficiency  of  the 
evidence  because  of  lack  of  specification  of  particulars,  it 
would  seem  to  necessarily  follow  that  this  point  was  pre- 
sented to  and  passed  upon  by  the  trial  court.  The  condi- 
tion of  the  record  and  the  manner  in  which  it  was  prepared 
sufficiently  show  that  the  appellant  tacitly  consented  to  the 
hearing  of  the  motion  on  each  of  the  grounds  designated  in 
the  notice.  Under  these  circumstances  it  must  be  held 
that  the  defect  in  the  notice  was  waived  by  the  appellant. 
In  Christy  v.  Spring  Valley  Water  Co,,  68  Cal.  73,  [8  Pac. 
849],  no  objection  that  the  notice  of  intention  to  move  for 
a  new  trial  was  not  in  time  was  made  at  the  settlement  of 
the  statement  or  at  the  hearing  of  the  motion,  referring  to 
which  situation  the  court  said:  *'The  motion  was  contested 
and  submitted  for  decision,  without  objecting  or  reserving 
any  right  to  object  that  the  notice  of  the  motion  was  not 
made  or  given  according  to  law.  Such  being  the  case,  the 
attorney  of  the  corporation  defendant  waived  any  sup- 
posable  irregularity  in  the  notice  of  the  motion  of  which  he 
now  in  this  court  for  the  first  time  seeks  to  avail  himself." 
(See,  also,  Earrigan  v.  Lynch,  21  Mont.  36,  42,  [52  Pac.  642] ; 
1  Hayne  on  New  Trial  and  Appeal,  sec.  14.) 

The  trial  court,  then,  being  in  a  position  where  it  could 
rightfully  consider  the  question  of  whether  the  evidence  was 
sufficient  to  support  the  verdict,  granted  the  plaintiff's  mo- 
tion, and  we  cannot  say  that  in  so  doing  it  abused  the  dis- 
cretion  vested  in  it. 

The  order  is  therefore  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  18,  1919. 

Angellotti,  C.  J.,  Shaw,  J.,  Lawlor,  J.,  Wilbur,  J.,  and 
Olney,  J.,  concurred. 
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[CK  No.  2787.     First  Appellate  District,  Division  Two.— June  21.  1919.] 

MARIE    CHAPUIS,    Appellant,    v.    PETER    PESANTE, 

Respondent. 

[1]  Appeal — Alternativb  Method — Notice  to  Prepare  Transcript — 
Amendment  or  Notice  of  Appeal. — Where  a  person,  intending  to 
perfect  faer  appeal  in  accordance  with  the  provisions  of  section 
953a  of  the  Code  of  Civil  Procedure,  within  the  required  time 
filei  with  the  clerk  her  notice  of  appeal  in  accordance  with  the  re- 
quirexnentii  of  section  941b  of  the  Code  of  Civil  Procedure,  but 
neglects  to  file,  within  the  required  time,  the  notice  to  the  clerk 
requesting  the  transcript  of  the  testimony,  etc.,  she  may  not 
thereafter  amend  her  notice  of  appeal  so  that  it  will  embody  the 
notice  to  the  clerk  requesting  the  transcript, 

APPEAL  from  an  order  of  the  Superior  Court  of  Mon- 
terey County  denying  a  motion  to  amend  notice  of  appeaL 
J.  A.  Bardin,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Brun,  Fairchild  &  Shields  for  Appellant 

Zabala  &  Sargent  for  Respondent. 

LANGDON,  P.  J. — This  is  an  appeal  from  an  order  of 
the  superior  court  for  the  county  of  Monterey  denying 
plaintiff's  motion  to  amend  her  notice  of  appeal.  Judg- 
ment was  entered  for  the  defendant  on  December  11,  1917. 
A  notice  of  appeal  was  filed  with  the  clerk  on  January  3, 
1918.  It  appears  that  the  plaintiff  and  appellant  intended 
to  perfect  her  appeal  in  accordance  with  the  provisions  of 
section  953a  of  the  Code  of  Civil  Procedure,  but  neglected 
to  file,  within  the  required  time,  the  notice  to  the  clerk 
requesting  the  transcript  of  the  testimony,  etc.,  as  required 
by  that  section.  Appellant  contends  that  she  should  have 
been  permitted  to  amend  her  notice  of  appeal  so  that  it 
would  embody  this  notice  to  the  clerk  requesting  the  tran- 
script. 

[1]  We  cannot  see  how  the  motion  of  the  plaintiff  could 
have  been  granted.  The  notice  of  appeal  in  the  record 
conforms  precisely  to  the  requirements  of  section  941b  of 
the  Code  of  Civil  Procedure,  and  required  no  amendment 
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whatsoever.  It  could  not  be  amended  to  include  something 
entirely  disconnected  from  it.  It  has  been  decided  in  the 
case  of  Lang  v.  Lilley  and  Thurston  Co.,  161  Cal.  295,  [119 
Pac.  100],  that  the  notice  of  appeal  is  not  connected  with 
sections  953a,  953b,  or  953c  of  the  Code  of  Civil  Procedure, 
and  that  these  sections  are  entirely  independent  of  sections 
941a,  941b,  and  941c  of  the  Code  of  Civil  Procedure.  (See, 
also,  opinion  of  supreme  court  upon  denying  rehearing  in 
Smith  V.  Jaccard,  20  Cal.  App.  280,  287,  [128  Pac.  1023, 1026] ; 
Garner  v.  Meizel,  22  Cal.  App.  256,  257,  [133  Pac.  1165].) 

As  pointed  out  by  the  respondent,  the  affidavit  filed  by 
the  plaintiff  in  support  of  her  motion  does  not  relate  to 
reasons  for  amending  the  notice  of  appeal,  but  is  merely 
an  explanation  of  why  a  request  to  the  clerk  for  the  tran- 
script was  not  filed  in  time. 

The  order  appealed  from  is  affirmed. 

Haven,  J.,  and  Brittain,  J.,  concurred. 


[Cir.    No.    2926.     JJlnt    Appellate    District,    Diyision    One.— June    21, 

1919.] 

THOS.  S.  BUTTON,  Respondent,  v.  ARTHUR  A.  NEW- 

HOUSE  et  al..  Appellants. 

[1]  Street  Law — San  Pbancisco— Pleading  of  Obdinance— How 
Objection  Raised. — In  an  action  to  foreclose  a  lien  for  the  im- 
provement of  a  street  intersection  in  the  city  and  county  of  San 
Francisco  under  the  provisions  of  the  street  improvement  ordi- 
nance, the  objection  that  such  ordinance  is  pleaded  by  recital  in- 
stead of  directly  should  be  made  by  special  demurrer,  and  where 
not  80  made  the  objection  must  be  held  to  have  been  waived. 

[2]  Id.— Record  on  Appeal— Want  op  Findings — ^Pebsumption. — 
When  the  record  on  appeal  presents  a  judgment  without  findings, 
the  presumption  is  that  findings  were  waived.  This  presumption 
the  appellant  must  overthrow  by  embracing  in  his  record  on  ap- 
peal, an  affirmative  showing  by  bill  of  exceptions,  statement,  or 
other  appropriate  method,  thut  findings  were  not  waived. 

[8]  Id. — Action  to  Foreclose  Lien — Implied  Findings — SurnciENCT 
OF  Evidence. — In  this  action  to  foreclose  a  lien  for  the  improve- 
ment of  a  street  intersection  in  the  eity  and  county  of  San  Fimn- 
41  Cal.  App.— 44 
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eisco  under  the  proTisions  of  the  street  improvement  ordinance, 
the  evidence,  which  was  wholly  documentary,  was  sufficient  to  jus- 
tify the   implied  findings  of  the  trial  court. 

[4]  Id. — SumciENCT  or  Notice  of  Improvements. — Under  the  street 
improvement  ordinance  of  the  city  and  county  of  San  Francisco, 
the  posted  notice  of  improvements  need  only  state  briefly  the  im- 
provement proposed,  and  refer  to  the  resolution  of  intention  for 
further  particulars. 

[5]  Id. — Payment  of  Assessments — Installment  Pbivilegb — Elec- 
tion— Right  to  Foreclose  Lien. — While  the  street  improvement 
ordinance  of  the  city  and  county  of  San  Francisco  makes  provi- 
sion for  the  payment  of  assessments  in  installments  by  such  prop- 
erty owners  as  elect  to  bring  themselves  and  their  property  within 
the  terms  of  this  privilege  by  indicating  such  election  in  the 
manner,  and  by  executing  a  bond  in  the  form,  fully  set  out  in 
the  ordinance,  in  which  event  the  payment  of  the  assessment  is 
postponed  according  to  the  terms  of  the  ordinance  permitting  such 
installment  payments,  and  providing  for  such  bond,  property 
owners  who  do  not  avail  themselves  of  the  privilege  of  paying  the 
assessment  in  installments,  or  execute  the  required  bond,  are  sub- 
ject to  suit  for  the  foreclosure  of  the  lien  upon  their  property  at 
any  time  after  such  lien  has  become  perfected  and  within  two 
years  after   the   proper   recordation   thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Troutt^ 
Judge.     AfQrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hugo  D.  Newhouse  for  Appellants. 

Chas.  A.  Gray  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
the  plaintiff's  favor  in  an  action  to  foreclose  a  lien  for  the 
improvement  of  a  street  intersection  in  the  city  and  county 
of  San  Francisco,  under  the  provisions  of  the  ordinance 
providing  for  such  improvements,  pursuant  to  the  terms  of 
section  33,  chapter  2,  article  VI  of  the  charter  of  said 
municipality.  The  appellant  urges  several  points  upon 
appeal.  [1]  The  first  of  these  is  that  the  complaint  was 
fatally  defective  in  the  respect  that  the  street  improvement 
ordinance  relied  upon  was  not  sufficiently  pleaded.  No 
demurrer  was  presented  to  said  complaint;  no  objection  was 
made   to   the   admission   in    evidence    of    the   ordinance   in 
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question.  The  objection  to  the  sufl8ciency  of  the  pleading 
in  respect  to  the  passage  and  approval  of  said  ordinance 
is  for  the  first  time  made  upon  appeal.  The  belated  objec- 
tion is  that  the  ordinance  is  pleaded  as  to  its  passage, 
approval,  and  existence  by  recital  instead  of  directly.  The 
objection  comes  too  late.  It  should  have  been  made  by 
special  demurrer,  and  not  having  been  so  made  must  be 
held  to  have  been  waived.  (City  of  Santa  Barbara  v. 
Elred,  108  Cal.  294,  [41  Pac.  410] ;  Wells  Fargo  &  Co.  v. 
McCarthy,  5  Cal.  App.  312,  [90  Pac.  203].) 

[2]  The  appellant's  next  contention  is  that  the  judg- 
ment must  be  reversed,  because  there  are  no  findings  in  the 
record,  and  because  the  record  fails  to  show  that  findings 
were  waived.  The  statement  of  this  point  embraces  its  own 
answer.  When  the  record  presents  a  judgment  without 
findings  the  presumption  in  its  favor  is  that  findings  were 
waived.  This  presumption  the  appellant  must  overthrow 
by  embracing  in  his  record  on  appeal,  an  affirmative  show- 
ing  by  bill  of  exceptions,  statement,  or  other  appropriate 
method,  that  findings  were  not  waived.  (Smith  v.  Lau}- 
rence,  53  Cal.  34 ;  Campbell  v.  Coburn,  77  Cal.  36,  [18  Pac. 
860] ;  Richardson  v.  City  of  Eureka,  110  Cal.  441,  [42  Pac. 
965]  ;  Tomlinson  v.  Ayres,  117  Cal.  568,  [49  Pac.  717] ; 
Baker  v.  Baker,  139  Cal.  626,  [73  Pac.  469].) 

[3]  The  next  contention  of  the  appellant  is  that  the 
implied  findings  necessary  to  support  the  judgment  are  not 
justified  by  the  evidence  in  the  case.  Under  this  head  the 
appellant  makes  several  points  which  we  do  not  consider  it 
necessary  to  review  in  detail,  for  the  reason  that  we  think 
appellants*  objections  to  the  sufficiency  of  the  evidence, 
which  is  wholly  documentary,  are  all  answered  either  by 
the  terms  and  requirements  of  the  ordinance  providing  for 
this  improvement,  or  by  the  decision  of  the  supreme  court 
in  the  cases  of  Bates  v.  Twist,  138  Cal.  52,  [70  Pac.  1023], 
and  liemillard  v.  Blake  &  Bilgtr  Co,,  169  Cal.  277,  [Ann. 
('as.  1916D,  451,  146  Pac.  634],  in  which  the  cases  are  re- 
viewed and  the  scope,  purpose,  and  sufficiency  of  resolu- 
tions of  intention  are  fully  expounded.  We  think  that  these 
cases  furnish  a  sufficient  answer  to  the  appellants'  several 
contentions  in  respect  to  the  insufficiency  of  the  evidence  as 
justifying  the  implied  findings  of  the  court. 
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[4]  The  next  point  urged  by  the  appellants  is  that  tho 
posted  notice  of  improvement  was  insufficient  in  form,  and 
that  the  same  was  not  posted  in  all  of  the  places  specified 
in  the  street  improvement  ordinance.  As  to  the  objection 
that  the  posted  notice  of  improvement  was  insufficient  in 
form,  we  think  that  the  appellants'  objections  to  it  are 
sufficiently  met  by  a  reference  to  the  terms  of  the  ordinance, 
which  only  requires  that  the  notice  of  improvement  shall 
state  **  briefly  the  improvement  proposed,  and  refer  to  the 
said  resolution  of  intention  for  further  particulars."  We 
think  also  that  the  case  of  Ferine  v.  Erzgraber,  102  Cal. 
234,  [36  Pac.  585],  furnishes  a  sufficient  answer  to  the  ap- 
pellants* objections  in  this  regard  and  to  the  authorities 
which  are  cited  in  support  of  said  objection. 

As  to  the  other  point  under  this  head  urged  by  the  appel- 
lants with  respect  to  the  insufficiency  of  the  places  of  post- 
ing, we  are  not  directed  to  the  specific  evidence  or  want  of 
evidence  as  to  the  insufficiency  in  this  respect. 

The  appellants'  next  contention  is  that  the  demand  of 
payment  was  insufficient  This  point  was  fully  considered 
and  disposed  of  against  the  appellants'  contention  in  the 
recent  case  of  Bien field  v.  Van  Ness,  176  Cal.  585,  [169 
Pac.  225]. 

[6]  The  final  contention  of  the  appellants  is  that  the 
action  was  prematurely  brought.  The  authorities  which  the 
appellants  cite  in  support  of  this  contention  in  our  opinion 
fail  to  sustain  it,  for  the  reason  that  they  deal  with  consid- 
erations other  than  those  which  are  specified  in  the  terms 
of  the  street  improvement  ordinance  itself.  By  section  19 
of  said  ordinance,  it  is  provided  that  the  warrant,  assess- 
ment, and  diagram  shall  be  recorded  in  the  office  of  the  sec- 
retary of  the  board  of  supervisors,  and  that  *'when  so  re- 
corded the  several  amounts  assessed  shall  be  a  lien  upon 
the  land,  lots,  or  portions  of  lots  assessed  respectively  for 
the  period  of  two  years  from  the  date  of  said  recording 
unless  sooner  discharged."  It  is  true  that  in  the  street 
improvement  ordinance  provision  is  made  for  the  payment 
of  these  assessments  in  installments  by  such  property  owners 
as  elect  to  bring  themselves  and  their  property  within  the 
terms  of  this  privilege  by  indicating  such  election  in  the 
manner,  and  by  executing  a  bond  in  the  form,  fully  set  out 
in  the  ordinance,  in  which  event  the  payment  of  the  assess- 
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ment  is  postponed  according  to  the  terms  of  the  ordinance 
permitting  such  installment  pajonents,  and  providing  for 
such  bond.  But  it  is  not  contended  that  the  appellants  in 
this  case  availed  themselves  of  the  privilege  of  paying  the 
assessment  in  installuieuts,  nor  that  they  executed  the  re- 
quired bond.  ITiey  were,  therefore,  subject  to  suit  for  the 
foreclosure  of  the  lien  upon  their  property  at  any  time 
after  such  lien  had  become  perfected  and  within  two  years 
after  the  proper  recordation  thereof.  This  action  having  been 
begun  between  these  dates  as  shown  by  the  record,  cannot 
be  held  to  have  been  prematurely  brought  without  domg 
violence  to  the  express  terms  of  sections  19  and  22  of  the 
ordinance  in  question. 
Judgment  affirmed* 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  hoard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  18,  1919. 

All  the  Justices  concurred. 


[CSv.    No.    2873.    First   Appellate   District,    Division    One.^June    28, 

1919.] 

W.  J.  WITITE  COMPANY  (a  Corporation),  Appellant,  v. 
MRS.  HALLT  WINTON,  Respondent. 

[1]  Appeau— Notice— Servicb  and  Pilino. — In  the  taking  of  an  ap- 
peal, the  notice  thereof  must  be  both  served  and  filed  within  the 
time  permitted  by  law. 

[2]  Id. — Passaob  op  Noticb  Through  Door  of  Clerk's  Oppici. — An 
appeal  is  not  seasonably  taken  where  the  notice  thereof,  although 
served  within  time,  is  passed  through  the  door  of  the  clerk's  office 
and  thus  left  after  closing  hour  on  the  last  day  for  the  taking 
of  an   appeal. 

[3]  Id. What  Constitutis  Filing. — A  paper  is  filed  when  It  Is  de- 
livered, at  the  place  where  it  is  to  be  filed,  to  the  proper  officer, 
and  by  him  received  to  be  kept  on  file. 
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APPEAL  from  an  order  granting  a  motion  to  correct 
the  record  of  filing  notice  of  appeal.  George  H.  Cabaniss, 
Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  W.  Eastin  for  Appellant. 

Milton  S.  Hamilton  for  Respondent 

WASTE,  P.  J. — This  is  an  appeal  from  an  order  grant- 
ing defendant's  motion  to  correct  the  record  by  changing 
the  file-mark  upon  her  notice  of  appeal  from  January  17 
to  Jnnuaiy  16,  1918. 

[1]  It  is  conceded,  as  of  course  it  must  be,  that  in  the 
taking  of  an  appeal  the  notice  thereof  must  be  both  served 
and  filed  within  the  time  permitted  by  law.  Neither  alone  is 
sufficient.  In  the  present  proceeding  it  appears  that  the 
plaintiff  had  obtained  a  judgment  against  the  defendant, 
and  that  the  last  day  upon  which  the  latter  might  take  an 
appeal  was  January  16,  1918.  On  that  day  she  served  a 
notice  of  appeal,  and  the  question  here  presented  is,  Was 
the  notice  also  filed  on  that  day  or,  as  indicated  by  the 
filing  mark  thereon,  upon  the  day  following  t 

According  to  the  affidavit  in  support  of  the  motion  the 
person  who  served  the  notice,  desiring  to  file  the  same,  pro- 
ceeded to  the  office  of  the  clerk  of  the  court,  and  arrived 
there  at  about  5  o'clock  in  the  afternoon,  which  is  the  hour 
the  office  closes.  In  searching  for  a  deputy  to  whom  she 
might  hand  the  notice  for  the  purpose  of  filing  she  wan- 
dered out  of  the  office,  and  when  she  shortly  thereafter  tried 
to  re-enter  she  found  the  office  closed.  A  person  at  that 
moment  coming  out  of  the  office,  upon  learning  from  her 
her  purpose  there,  informed  her  that  she  could  effect  her 
object  by  passing  the  notice  through  the  door  and  leaving 
it,  which  she  did.  On  the  other  hand,  the  attorney  upon 
whom  the  notice  had  been  served  on  the  afternoon  of  that 
day,  at  the  time  of  the  service  thereof  noticed  the  lateness 
of  the  hour,  and  expressed  an  opinion  to  the  person  serving 
the  notice  tliat  she  would  not  have  time  to  reach  the  clerk's 
office  in  order  to  file  it.  This  statement  of  the  attorney 
is  not  denied.  An  affidavit  of  the  deputy  clerk  who  plac-'l 
the  filing-mark  upon  the  notice  is  in  part  as  follows:  **0;) 
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the  17th  day  of  January,  1918,  as  such  deputy-clerk  I  filed 
in  the  above  entitled  action  the  notice  of  appeal  of  the  de- 
fendant in  the  action.  .  .  .  Said  notice  of  appeal  was  not 
filed  nor  delivered  to  the  office  of  the  county  clerk  for  filing 
on  the  16th  day  of  January,  1918,  nor  until  the  17th  day 
of  January,  1918.  There  is  no  mistake  in  the  date  of  filing 
thereof  which  is  indorsed  on  said  notice  of  appeal.  It  is 
practically  impossible  to  make  a  mistake  in  the  date  of 
filing  any  paper  [then  describing  the  method  of  avoiding 
mistakes],  and  positively  no  mistake  was  made  in  the  date 
of  the  actual  filing  of  the  notice  of  appeal  above  men- 
tioned." 

[2]  In  this  state  of  the  record  we  are  constrained  to 
hold  that  the  appeal  was  not  seasonably  taken,  for  the  rea- 
son that  it  cannot  be  held  that  merely  leaving  or  depositing 
the  notice  thereof  in  the  clerk's  office  on  January  16th, 
under  the  circumstances  narrated,  constituted  a  legal  filing. 
[3]  A  paper  is  filed  when  it  is  delivered,  at  the  place 
where  it  is  to  be  filed,  to  the  proper  officer,  and  by  him 
received  to  be  kept  on  file.  **If  the  filing  can  be  proved 
by  parol  the  proof  must  show  actual  delivery  of  the  paper 
to  the  clerk  or  one  of  his  deputies,  and  t'^e  proof  should 
be  clear  and  positive.  It  is  not  enough  to  show  the  paper 
in  the  office  of  tl  o  clerk.  It  must  be  delivered  to  him  for 
the  purpose  of  filing."  (Boyd  v.  Desmond,  79  Cal.  254, 
[21  Pac.  756].)  ''Delivering  an  instrument  to  the  proper 
officer  at  a  place  other  than  the  office  where  it  is  required 
to  be  filed  in  not  sufficient,  even  though  the  officer  indorse 
it  as  properly  filed."  (Edu>ards  v.  Grand,  121  Cal.  256, 
[53  Pac.  797].)  A  notice  of  appeal  delivered  to  a  deputy 
clerk  after  hours,  and  actually  indorsed  filed  as  of  that 
date,  was  held  not  filed  until  he  delivered  it  at  the  office 
next  day.  {Hoyi  v.  Stark,  134  Cal.  178,  [86  Am.  St.  Rep. 
246,  66  Pac.  223].) 

It  follows  that  the  order  should  be  reversed,  and  it  is  so 
ordered. 

Richards,  J.,  and  Nourse,  J.,  pro  tern.,  concurred. 
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[Ciy.    No.    2774.     First    Appellate    District,    Division    Two. — Juno    23, 

1919.] 

PACIFIC  WESTERN  COIMTMERCIAL  COMPANY  (a  Cor- 
poration),  Appellant,  v.  WESTERN  WHOLESALE 
DRUG  COMPANY   (a  Corporation),  Respondent. 

[1]  Sales — Breach  of  Warranty  as  to  Purity — Notice  of  Defect 
— Evidence. — In  this  action  to  recover  the  purchase  price  of  cer- 
tain potassium  carbonate,  the  defendant  having  rejected  the  goods 
because  of  breach  of  warranty  as  to  purity,  the  correspondence 
between  the  parties  proved  that  defendant  gave  plaintiff  prompt 
notice  of  the  defect  in  the  material  purchased,  that  the  objections 
made  by  the  defendant  were  sufficiently  definite  to  cause  plain- 
tiff's assignor  to  believe  that  the  basis  of  objection  was  the 
failure  to  meet  the  required  percentage  of  purity  as  covered  by 
the  warranty,  and  that  the  subsequent  acts  of  defendant  did  not 
indicate  a  waiver  by  defendant  of  the  breach  thereof. 

[2]  Id. — Resale  of  Goods — Waives  of  Breach.— A  breach  of  such 
a  warranty  is  not  waived  by  a  resale  of  the  goods  where  such 
resale  is  made  prior  to  any  opportunity  being  afforded  the  pur- 
chaser to  inspect  the  goods,  the  whole  arrangement  being  contin- 
gent upon  the  warranty  of  purity,  and  the  proposed  resale  is  not 
consummated  on  account  of  the  breach  of  such  warranty. 

[3]  Id.  —  Delivery  of  Goods  not  as  Warranted  —  Rescission  — 
Tender. — Where  the  goods  delivered  by  the  seller  are  not  as  war- 
ranted and,  therefore,  the  buyer  refuses  to  accept  the  same,  it  is 
not  necessary  for  the  buyer  to  rescind  the  contract  and  make  a 
tender  of  the  return  of  the  goods.  There  is  no  completed  con- 
tract to  be  rescinded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  E.  P.  Shortall,  Judge, 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alfred  B.  Wciler  for  Appellant. 

Lloyd  W.  Moultrie  and  Corbet  &  Selby  for  Respondent. 

HAVEN,  J. — In  this  action  plaintiff  sued  as  the  assignee 
of  one  C.  R.  Haley  to  recover  fiom  defendant  the  purchase 

3.  Remody  of  purchaser  on  detault  of  one  who  sella  with  particulur 
description  of  kind  or  quality,  note,  35  L.  B.  A.  (N.  8.)  291. 
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price  of  certain  potassium  carbonate  alleged  in  the  first 
count  of  the  complaint  to  have  been  sold  and  delivered  to 
defendant,  and  in  the  second  count  to  have  been  bargained 
and  sold  to  said  defendant  The  cause  was  tried  upon  an 
agreed  statement  of  facts.  The  trial  court  sustained  the 
defense  of  a  breach  by  the  plaintiff's  assignor  of  an  express 
warranty  that  the  material  sold  should  be  at  least  ninety- 
five  per  cent  pure.  The  essential  facts  upon  which  the 
judgment  for  defendant  was  based  appear  in  the  following 
findings  of  the  trial  court,  which  are  supported  by  the  ad- 
mitted facts  and  justifiable  inferences  therefrom: 

'^That  by  and  in  said  contract  of  sale,  and  as  a  condition 
thereof,  it  was  expressly  warranted  by  said  C.  B.  Haley 
that  said  potassium  carbonate  was  in  quality  of  ninety-five 
per  cent  (95%),  or  over,  pure;  that  it  was  agreed  and  in- 
tended by  the  said  parties  that  such  warranty  should  be, 
and  the  same  was,  a  condition  to  the  purchase  thereof  by 
the  defendant;  that  by  and  in  said  contract,  it  was  further 
warranted,  as  a  condition  thereof,  that  said  five  (5)  tons  of 
potassium  carbonate  would  be  shipped  to  and  ready  for  de- 
livery by  the  defendant  to  its  customers  during  the  months 
of  April  and  May,  1916.  That  in  purported  accordance 
with  the  terms  and  conditions  of  said  contract  aforesaid, 
said  C.  R.  Haley,  on  or  about  May  5,  1916,  shipped  to  the 
order  of  defendant  five  (5)  tons  of  potassium  carbonate. 
That  said  five  (5)  tons  of  potassium  carbonate,  so  shipped 
by  said  C.  R.  Haley,  contrary  to  and  in  breach  of  the  war- 
ranty of  said  C.  R.  Haley,  and  the  condition  aforesaid,  was 
not  of  the  quality  of  ninety-five  per  cent  (95%),  or  over, 
pure,  but  was  of  a  quality  of  less  than  ninety-five  per  cent 
(95%)  pure,  being  only  ninety-three  per  cent  (93%)  pure, 
and  no  more.  That  immediately  upon  discovering  that  said 
poods  were  not  of  the  quality  so  warranted,  as  aforesaid, 
said  defendant  rejected  said  goods,  and  rescinded  said  con- 
tract of  sale,  and  notified  said  C.  R.  Haley  of  such  rejec- 
tion, and  rescission,  and  said  goods  were  held  subject  to  the 
order  of  C.  R.  Haley,  as  rejected,  until  said  goods  were  dis- 
posed of;  that  said  goods  were  never  accepted  by  defend- 
ant, and  said  goods  were  not  ninety-five  per  cent  (95%) 
pure  potassium  carbonate." 

Appellant  admits  the  breach  of  warranty  as  found  by  the 
court,  but  contends  that  such  breach  was  not  a  complete  de- 
fense to  the  action,  for  tiie  reason  that  respondent  elected 


CDS    Pacific  W.  C.  Co.  v.  Western  W.  D.  Co.    [41  Cal.  App. 


not  to  reject  the  goods  but  to  rely  on  a  setoff  for  damages 
as  its  sole  defense,  as  to  the  amount  of  which  damages  no 
evidence  was  oflFered.  This  election  is  alleged  to  have  re- 
suited  from  (1)  the  failure  of  the  defendant  to  give  prompt 
notice  of  the  defect  in  the  goods;  (2)  the  making  of  objec- 
tions to  the  quality  of  the  goods  upon  grounds  other  than 
the  breach  of  warranty;  (3)  the  use  of  the  goods  by  the  de- 
fendant;  (4)  the  offer  of  the  defendant  to  make  an  equi- 
table and  proper  adjustment  of  the  dispute  between  the  par- 
ties;  and  (5)  an  attempt  to  rescind  the  contract,  which  was 
ineffectual  by  reason  of  failure  to  make  a  tender  of  a  return 
of  the  goods. 

The  evidence  upon  which  the  case  was  submitted  consists 
of  a  voluminous  correspondence  between  the  parties  cover- 
ing the  terms  of  the  contract  between  them  and  the  positions 
taken  on  each  side  with  regard  to  the  breach  of  the  war* 
ranty  and  the  consequences  thereof.  An  attempt  to  sum- 
marize such  correspondence  would  extend  this  opinion  be- 
yond reasonable  limits.  It  is  suflBcient  to  state  that  the 
following  facts  were  established:  After  purchase  of  the 
goods,  and  before  delivery  of  a  sample  or  any  other  portion 
thereof,  defendant  contracted  to  sell  the  bulk  of  its  pur- 
chase to  parties  in  Philadelphia.  In  its  contract  of  resale, 
defendant  warranted  that  the  chemical  sold  should  not  con- 
tain over  two  per  cent  potassium  chloride  or  over  one-tenth 
per  cent  of  insoluble  matter.  Under  instructions  of  defend- 
ant, the  bulk  of  the  material  purchased  was  shipped  to  its 
purchasers  in  Philadelphia,  and  one  hundred  pounds  to  the 
defendant  itself,  at  Los  Angeles.  Upon  receipt  of  this  last 
shipment  the  defendant  promptly  notified  plaintiff's  as- 
signor that  it  found  that  the  quality  of  the  goods  did  not 
correspond  with  the  sample  and  analysis  previously  sent. 
During  the  next  month  an  extensive  correspondence  was 
carried  on  between  the  defendant  and  plaintiff's  assignor 
with  regard  to  the  quality  of  the  chemical  shipped,  it 
appearing  that  different  analyses  made  thereon  did  not 
agree.  During  this  correspondence  plaintiff's  assignor  at- 
tempted to  collect  the  purchase  price  upon  a  draft  drawn 
against  defendant.  Defendant  refused  to  pay  said  draft, 
and  the  delivery  of  the  goods  to  its  purchaser  was  held  u[). 
Upon  defendant's  suggestion,  it  was  subsequently  agreed 
that  the  chemical  should  be  delivered  to  its  purchasers  in 
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Philadelphia  for  the  purpose  of  examination  by  them.  In 
making  this  suggestion  defendant  wrote:  **It  appears  to  us 
that  it  would  be  better  to  have  the  goods  delivered,  and 
then  make  the  proper  adjiL^tmont  after  they  have  been  re- 
ceived and  tested  by  our  parties.  You  can  appreciate  that 
we  arc  not  invoicing  this  lot  until  we  have  their  report  on 
the  goods."  Upon  examination  by  the  Philadelphia  pur- 
chasers, they  refused  to  accept  the  shipment  upon  the 
ground  that  the  material  contained  a  larger  quantity  of  in- 
soluble matter  than  warranted  by  defendant. 

Appellant  claims  that  the  warranty  by  defendant  to  its 
purchasers  was  a  different  one  than  made  by  plaintiff's 
assignor  to  the  defendant.  It  appears,  however,  that,  while 
the  rejection  in  Philadelphia  was  based  upon  an  analysis 
which  showed  that  the  insoluble  matter  and  other  foreign 
contents  wxre  so  large  as  to  constitute  a  breach  of  defend- 
ant's warranty  to  its  customers  upon  resale,  they  were  also 
sufiBcient  to  reduce  the  pure  potassium  carbonate  below 
ninety-five  per  cent  as  warranted  by  plaintiff's  assignor. 
Defendant's  final  rejection  of  the  goods  followed  promptly 
after  this  test  of  the  material  in  Philadelphia.  Until  that 
time  the  matter  had  been  held  in  abeyance  by  consent  of 
both  parties.  [1]  Taken  as  a  whole,  the  correspondence 
proves  that  defendant  gave  plaintiff  prompt  notice  of  the 
defect  in  the  material  purchased;  that  the  objections  made 
by  it  were  sufiSciently  definite  to  cause  plaintiff's  assignor 
to  believe  that  the  basis  of  objection  was  the  failure  to  meet 
the  required  percentage  of  purity  as  covered  by  his  war- 
ranty; and  that  the  subsequent  acts  of  defendant  did  not 
indicate  a  waiver  by  defendant  of  the  breach  thereof. 

[2]  The  contention  that  defendant  waived  the  breach  of 
the  warranty  by  reason  of  the  use  of  the  goods  is  based 
upon  the  admitted  fact  that  it  contracted  to  resell  the  same 
to  its  Philadelphia  customers.  It  is  argued  that  that  fact 
was  an  exercise  of  ownership  and  implied  that  the  buyer 
had  assumed  title  to  the  property.  It  appeara,  however, 
that  such  contract  of  resale  was  made  prior  to  any  oppor- 
tunity being  afforded  to  defendant  to  inspect  the  goods; 
that  the  whole  arrangement  was  contingent  upon  the  ful- 
fillment by  plaintiff's  assignor  of  his  warranty  of  purity  to 
the  extent,  at  least,  of  enabling  defendant  to  meet  its  war- 
ranty to  its  customers;  and,  further,  that  the  proposed  re- 
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sale  was  not  consummated  on  account  of  breach  of  such 
warranty.  Under  those  circumstances,  it  cannot  be  said 
that  the  defendant  exercised  such  dominion  over  the  prop- 
erty as  to  evidence  acceptance  thereof.  Some  contention  is 
also  made  that  an  attempt  to  sell  the  property,  made  by  the 
defendant  at  a  later  time,  indicated  an  acceptance.  This 
effort  to  sell  was  made  by  defendant  after  it  had  notified 
plaintiff's  assignor  of  its  rejection  of  the  goods,  and  imme- 
diate notice  thereof  was  communicated  to  Mr.  Haley,  said 
assignor.  In  acknowledging  receipt  of  such  notice,  he 
thanked  the  defendant  for  its  kindness  in  the  matter.  The 
reasonable  construction  of  the  letters  upon  this  subject  is 
that  this  sale  was  attempted  by  defendant  for  the  benefit  of 
plaintiff,  and  in  order  to  minimize  its  loss. 

The  offer  of  defendant  to  make  an  equitable  and  proper 
adjustment  of  the  misunderstanding  between  the  parties, 
relied  upon  by  appellant  as  an  additional  circumstance  prov- 
ing the  election  by  the  defendant,  does  not  appear  to  have 
been  a  consideration  for  the  delivery  of  the  goods,  nor  to 
have  been  relied  upon  by  Haley.  Throughout  the  corre- 
spondence, the  question  in  dispute  was  the  purity  of  the 
goods.  The  suggestion  of  an  equitable  adjustment  was  not 
made  in  such  a  manner  as  to  indicate  a  waiver  by  defend- 
ant of  its  right  to  stand  upon  the  warranty. 

[3]  The  further  contention  as  to  the  attempted  rescis- 
sion of  the  contract  and  the  failure  to  make  a  tender  of  the 
return  of  the  goods  need  not  be  discussed,  for  the  reason 
that  it  clearly  appears  that  the  sale  was  never  consummated. 
Hence  there  was  no  completed  contract  to  be  rescinded. 
Plaintiff  did  not  deliver  the  character  of  goods  which  it 
agreed  to  sell.  Defendant  was  justified  in  refusing  to  ac- 
cept the  goods,  and  having  done  so,  no  further  obligation 
rested  upon  it.  (Mechem  on  Sales,  sec.  1402.)  A  buyer 
cannot  **be  required  to  accept  and  pay  for  a  thing  different 
from  that  which  he  contracted  to  receive."  (Mechem  on 
Sales,  sec.  1155.)  ''If  the  sale  is  of  a  described  article,  the 
tender  of  an  article  answering  the  description  is  a  condition 
precedent  to  the  purchaser's  liability;  and  if  this  condition 
be  not  performed,  the  purchaser  is  entitled  to  reject  the  ar- 
ticle, or,  if  he  has  paid  for  it,  to  recover  the  price  as  money 
had  and  received  for  his  use."  (Benjamin  on  Sales,  sec. 
600.)     The  conclusion  of  the  trial  coui't  that  the  breach  of 
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warranty  by  plaintiff's  assizor  was  a  complete  defense  to 
the  action  was  fully  warraulcd. 
The  judgment  is  affinned. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 
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J.     E.     SHATTUCK,     Appellant,     v.     LILLIAN     PRAY 

PALMER  et  al.,  Respondents. 

[1]  Summons — Servics  bt  Publication — Ezistenci  of  Good  Cause 
OF  AonoN — Reference  to  Verified  Complaint — Substitution  of 
Printed  Complaint — Presumption. — Where  a  printed  form  of 
oomplaint  is  found  in  the  judgment-roU  in  a  given  action,  this 
printed  form  containing  also  an  attached  printed  yerification, 
with  the  signatures  of  affiant  and  notary  public  all  printed,  as 
is  the  body  of  the  complaint,  and  the  order  for  publication  of 
•nmmons  contained  in  such  judgment-roll,  by  reference  to  a  ''veri- 
fied complaint  on  file"  therein,  recites  that  it  appears  to  the  court 
that  a  good  cause  of  action  exists  in  favor  of  the  plaintiff  and 
against  the  defendants,  and  the  judgment  therein  recites  that  the 
defendants  had  been  "duly  and  regularly  summoned  to  appear 
and  answer  plaintiff's  complaint,"  it  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the  trial  court  for  good 
cause  permitted  a  copy  of  the  complaint  filed  therein  to  be  sub- 
stituted in  lieu  and  place  of  the  original 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge.    Reversed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Luce  &  Luce  for  Appellant 

Wright,  Winnek  &  McKee  for  Respondents. 

JAMES,  J. — PlaintiflE  brought  this  action  in  ejectment, 
the  complaint  being  in  the  ordinary  form  appropriate  to 
such  a  suit.  Defendants  in  their  answer  first  denied  that 
plaintiff  was  the  owner  of  and  entitled  to  the  possession  of 
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the  real  estate  in  controversy,  and  alleged  that  they  (de- 
fendants) were  the  owners  and  in  possession  and  were  en- 
titled to  have  the  property.  As  a  separate  defense,  they 
alleged  that  prior  thereto  plaintiflE  had  obtained  a  judgment 
ciuieting  title  against  their  grantor,  which  judgment  was 
based  upon  service  of  summons  by  publication  and  mailin.ir; 
they  particularly  alleged  that  the  order  for  the  publication 
of  summons  was  obtained  by  fraud,  in  that  by  the  verified 
complaint  filed  by  the  plaintiff  and  his  proof  by  aflfidavit 
made  in  support  of  the  order,  a  false  statement  was  made 
as  to  the  ownership  and  title  to  the  property  being  in  the 
plaintiff  in  that  suit,  who  is  also  the  plaintiff  here.  On  the 
ground  that  the  judgment  quieting  title  against  their  prede- 
cessor in  interest  was  obtained  by  fraud,  they  asked  judi^- 
ment,  and  upon  a  recitation  of  the  same  alleged  facts 
embraced  within  a  cross-complaint,  asked  for  an  aflSrmative 
decree  in  their  favor.  The  plaintiff  demurred  to  the  several 
parts  of  the  answer  and  cross-complaint  on  general  and 
on  special  grounds,  and,  his  demurrer  being  overruled,  made 
answer  to  the  cross-complaint  wherein  he  admitted  the  com- 
mencement of  the  quiet-title  suit  and  the  filing  of  the  veri- 
fied complaint  and  aflSdavit,  and  denied  that  any  fraud  was 
committed  or  that  any  false  statements  were  made  therein. 
This  cause  came  on  for  trial  and  resulted  in  a  verdict  of 
the  jury  being  returned  in  favor  of  the  defendants,  which 
verdict  was  rendered  under  express  instructions  of  the  trial 
judge.    The  appeal  is  from  the  judgment. 

There  is  a  purported  appeal  from  the  order  denying  a 
motion  for  a  new  trial,  but  as  no  appeal  was  permissible  at 
the  time  of  the  making  of  the  order  on  that  motion,  it 
should  be  and  hereby  is  dismissed.  (Hirsch  v.  AU  Persons, 
173  Cal.  268,  [159  Pac.  712].)  All  of  the  questions  which 
might  properly  be  included  formerly  under  the  appeal  from 
an  order  denying  a  motion  for  a  new  trial  are  reviewable 
on  this  appeal  from  the  judgment. 

A  further  statement  of  admitted  facts  may  briefly  be 
made  in  order  to  illustrate  the  contentions  argued  on  this 
appeal.  The  action  to  quiet  title  to  the  real  property  in 
controversy  was  brought  by  this  plaintiff  against  the  gran- 
tor of  defendants  by  the  filing  of  a  complaint  on  June  30, 
J  006.  In  March,  1907,  after  affidavit  filed,  an  order  was 
made  tor  the  publication  of  summons  and  the  publication 
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was  completed  on  the  twenty-third  day  of  May,  1907,  the 
mailing  having  been  made  of  summons  and  complaint  to  de- 
fendant in  that  action  on  the  twenty-eighth  day  of  March 
of  the  same  year.  On  the  fifteenth  day  of  September,  1907, 
defendants  acquired  such  title  to  the  property  as  the  de- 
fendant in  the  quiet-title  suit  had  to  confer,  and  in  June, 
1909,  a  decree  was  entered  against  defendants'  grantor  in 
the  quiet-title  suit  in  favor  of  this  plaintiff.  This  action 
was  commenced  on  June  19,  1912,  more  than  three  years 
after  the  entry  of  the  judgment  last  referred  to.  It  ap- 
pears from  the  bill  of  exceptions  that  during  the  trial  of 
this  case  the  plaintiff  offered  in  evidence  the  judgment-roll 
in  the  quiet-title  suit  against  defendants'  grantor,  to  which 
defendants  objected,  basing  their  objection  on  the  ground 
that  the  judgment  rendered  in  the  quiet-title  action  was 
void  because  it  had  not  been  made  to  appear  by  the  oath  of 
any  person  that  the  plaintiff  had  a  good  cause  of  action — 
that  such  a  showing  having  been  omitted,  the  court  had  no 
legal  right  to  make  an  order  for  the  publication  of  sum- 
mons, and  that  subsequent  proceedings  based  thereon  were 
null.  The  court  sustained  the  objection.  The  entire 
judgment-roll  which  was  offered  in  evidence  is  set  forth  in 
the  bill  of  exceptions,  but  we  are  not  able  to  determine  what 
other  evidence  may  have  been  before  the  court  at  that  time, 
for  nothing  appears  other  than  the  matters  composing  the 
judgment-roll  which  the  court  refused  to  allow  to  be  consid- 
ered by  the  jury.  As  the  defendants  acquired  whatever 
title  they  had  to  the  property  before  judgment  was  entered 
in  the  quiet-title  suit,  it  may  have  been  important  to  a  con- 
sideration of  the  question  of  the  relevancy  of  the  offered 
evidence  that  it  also  be  shown  or  offered  to  be  shown  that, 
upon  the  filing  of  the  suit  to  quiet  title  and  before  defend- 
ants obtained  their  deed,  a  lis  pendens  had  been  filed  with 
the  county  recorder.  However,  the  questions  are  argued 
apparently  upon  the  agreed  state  of  mind  of  counsel  on 
both  sides  that  the  record  evidence  was  relevant  and 
material,  unless,  as  pointed  out  by  counsel  for  defendants, 
the  judgment  was  void  because  of  an  insufficient  statement 
of  the  facts  in  the  aflBdavit  used  to  procure  the  order  for 
publication  of  summons.  The  case  is  to  be  considered,  then, 
without  encumbering  the  question  with  anything  more  than 
is  included  in  the   argument  of  counsel.     In   the   opening 
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brief  filed  by  appellant  it  was  urged  that  upon  the  face  of 
the  cross-complaint  the  right  to  relief  for  the  alleged 
fraudulent  procurement  of  the  order  for  publication  of 
summonB  was  barred  by  the  laches  of  the  defendants,  in 
support  of  which  contention  appellant  cited,  among  others, 
the  case  of  Lady  Washington  Co,  v.  Woody  113  Cal.  486, 
[45  Pac.  809],  which  appears  to  be  in  point.  Appellant 
also  contended  that  the  legal  proposition  was  not  to  be  gain- 
said that  a  grantee,  such  as  defendants  here  are,  has  no 
right  to  attack  a  judgment  rendered  against  his  grantor  on 
the  ground  of  fraud.  A  number  of  decisions  were  also 
cited  in  support  of  this  proposition.  Respondents  in  their 
reply  brief  make  no  argument  against  either  of  these  con- 
tentions of  appellant,  and  seem  to  concede  that  both  propo- 
sitions are  well  founded  in  law.  They  assert,  however,  that 
the  first  judsment  is  not  sustainable  because  they  contend 
that  its  void  character  appears  by  an  inspection  of  the 
judgment-roll,  and  that  they  were  entitled  to  make  the  ob 
jection  and  have  it  sustained  whenever  the  record  of  the 
judgment  was  presented.  Upon  the  concessions  made  by 
respondents,  therefore,  there  is  but  the  one  question  last 
mentioned  to  be  considered  as  being  the  subject  of  serious 
debate.  Examining  the  offered  judgment-roll  in  the  quiet- 
title  suit,  we  find,  first,  a  complaint  setting  forth,  in  sub- 
stance, sufficient  facts  to  constitute  a  good  cause  of  action 
to  quiet  title,  an  affidavit  for  publication  of  summons  made 
by  an  agent  of  the  plaintiff  there,  an  order  for  publication 
of  summons,  due  proof  of  publication  and  mailing  and  the 
entry  of  default,  together  with  a  judgment  in  proper  form. 
In  the  affidavit  made  upon  the  application  for  an  order  for 
publication  of  summons  it  was  not  asserted,  except  by  refer- 
ence to  the  complaint  on  file,  that  a  good  cause  of  action  ex- 
isted in  favor  of  the  there  plaintiff  against  defendants* 
grantor.  [1]  Respondents  concede  that  the  complaint  in  its 
statement  of  facts  was  sufficient,  but  contend  that  it  was  not 
verified.  Color  for  this  contention  is  given  by  the  fact,  as 
shown  in  the  bill  of  exceptions,  that  when  the  judgment- 
roll  was  examined  the  complaint  in  printed  form  was  found 
therein,  this  printed  form  containing  also  an  attached 
printed  verification,  with  the  signaturoa  of  affiant  and  the 
notary  public  all  printed,  as  was  the  1  ( d y  of  the  complaint. 
The  trial  judge  held  that  such  a  conii)la:nt  did  not  show 
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at  the  time  the  order  for  publication  of  summons  was  made 
that  the  court  had  before  it  any  verified  pleading;  and  that 
it  should  not  be  concluded  that  the  printed  complaint  was 
a  copy  which  had  been  for  good  cause  substituted  in  lieu  of 
the  original.  The  order  for  publication  of  summons  con- 
tained the  following  recitation:  **It  further  appearing  from 
t,he  verified  complaint  on  file  herein  that  a  good  cause  of 
action  exists  in  favor  of  the  plaintiff  and  against  each  and 
all  of  said  defendants.  ..."  The  judgment  entered  re- 
cited that  the  defendants  had  been  **duly  and  regularly 
summoned  to  appear  and  answer  plaintiff's  complaint,"  and 
had  made  their  default  which  had  been  regularly  entered, 
and  that  documentary  evidence  was  considered.  Section 
.1045  of  the  Code  of  Civil  Procedure,  provides  as  follows: 
"If  an  original  pleading  or  paper  be  lost,  the  court  may 
authorize  a  copy  thereof  to  be  filed  and  used  instead  of  the 
original."  It  seems  to  us  very  plain  that  the  printed  docu- 
ment appearing  in  the  judc:raent-roll  is  a  complaint  pur- 
porting on  its  face  to  be  a  copy  of  some  original.  It  had 
attached  the  names  of  counsel,  an  afiidavit  of  verification  in 
due  form,  and  the  name  and  style  of  the  notary  public  who 
apparently  attested  the  same.  This  being  true,  we  think  the 
presumption  should  prevail  by  reason  of  the  recitations  of 
regularity  in  the  order  for  publication  of  summons  and  in 
the  judgment,  that  the  trial  court  in  the  quiet-title  suit  had 
for  good  cause  permitted  a  copy  of  the  complaint  filed 
therein  to  be  substituted  in  lieu  and  place  of  the  original, 
and  that  the  burden  of  proof  was  upon  the  respondents  to 
show  the  contrary.  This  conclusion,  we  think,  is  fully  sus- 
tained by  the  case  of  SicJder  v.  Look,  93  Cal.  600,  [29  Pae. 
220].  Without  reciting  in  detail  the  facts  of  that  case, 
it  may  be  said  that  the  question  considered  was  parallel  to 
that  presented  here  and  the  conclusion  reached  by  the  court 
in  that  case  fully  supports  plaintiff's  position.  And  it  may 
further  be  observed  that  in  that  case  the  attack  upon  the 
default  judgment  was  directly  made  by  appeal  therefrom, 
while  here,  considering  as  before  mentioned  that  respond- 
ents stated  no  cause  of  action  in  their  cross-complaint  or 
alleged  special  defense  for  fraud,  the  attack  is  collateral. 

Our  conclusion  is  that  the  trial  judge  was  in  error  on  the 
main  question  last  considered,  and  f  r(;ni  what  has  been  first 
stated,  he  was  also  in  eiror  in  htlding,  when  considering  the 
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demurrer  of  plaintiff  to  the  further  defense  of  fraud  set 
up  in  the  amended  answer  and  cross-complaint,  that  such 
defense  was  available  to  defendants  as  grantees  of  the  de- 
fendant in  the  quiet-title  action. 

The  judgment  is  reversed  with  direction  to  the  trial  court 
to  sustain  the  demurrer  of  plaintiff  to  the  fourth  and  sep- 
arate defense  alleged  in  the  amended  answer  of  defendants 
and  to  the  cross-complaint  of  said  defendants. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CSv.   No.   2177.    Second   Appellate  District,   BiTision   One. — June   23, 

E.  E.  BEAZLirsr,  Plaintiff  and  Respondent,  v.  0.  H. 
EMBREE  et  al,  Defendants  and  Respondents; 
PHILIP   L.   WILSON,   Defendant  and   Appellant. 

[1]  Place  or  Trial — Personal  Action — Residsnob  or  Matsbiai.  De- 
fendants.— In  an  action  for  the  recoTeiy  of  money  upon  a  eon- 
tract,  if  two  of  the  material  parties  defendant  reside  in  the 
county  where  it  is  brought,  the  court  is  justified  in  refusing  to 
change  the  place  of  trial  to  the  county  of  the  residence  of  a 
third   party   defendant. 

[2J  Vendor  and  Vendee — Assignment  or  Contract  or  Sale — Ija- 
bilitt  or  Assignee  to  Vendor. — Where  the  vendees  under  a  con- 
tract for  the  sale  of  real  property  assign  their  ''rights  title  and 
interest*'  in  the  contract  to  another,  but  no  words  appear  in  the 
instnimcDt  of  assignment  by  which  the  latter  agrees  to  assume  the 
obligations  of  the  vendees,  he  is  not  liable  to  the  vendor  for  the 
unpaid  balance  of  the  purchase  price. 

[3]  Id. — Construction  or  Agreement — Option. — A  written  instru- 
ment relating  to  the  sale  and  purchase  of  a  certain  piece  of  rc'al 
property  which  contains  terms  which  arc  appropriate  to  create 
reciprocal    obligations    is    not    a    mere    option. 

[4]  Id. — Conveyance  to  Third  Party — Breach  or  CdNTRAcr — Evi- 
dence.— Evidence  that  the  vendor  has  transferred  a  right  of  way 
over  the  property  agreed  to  be  sold  to  a  third  party  is  not  suffi- 
cient to  warrant  a  conclusion  that  the  vendor,  upon  proper  tender 
and  demand,  will  not  be  able  to  deliver  such  a  title  as  he  con- 
tracted  to   furnish. 
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APPEAL  from  a  jiidcrment  of  the  Superior  Court  of 
Orange  County.    W.  H.  Thomas,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.   W.  Ashburn  for  Defendant  and  Appellant. 

E.  P.  Kecch  for  Plaintiff  and  Respondent. 

Head  &  Marks  for  Defendants  and  Respondents. 

JAMES,  J. — Defendant  Wilson  appeals  from  a  judgment 
entered  in  this  action  against  him;  and  also  from  an  order 
made  prior  to  judgment  denying  his  application  for  a 
change  of  place  of  trial  from  the  county  of  Orange  to  the 
county  of  Los  Angeles. 

This  action  was  brought  to  recover  the  sum  of  one  thou- 
sand dollars  and  certain  interest  money  alleged  to  be  due 
from  the  defendants  on  account  of  conditions  stated  in  a 
certain  contract  for  the  sale  of  realty.  The  real  property 
was  located  in  the  county  of  Los  Angeles.  Plaintiff  alleged 
that  in  1911,  as  vendor,  he  made  a  contract  for  the  sale  of 
the  real  estate  with  the  two  defendants  Embree  as  vendees; 
that  in  November,  1912,  the  vendees  assigned  their  interest 
in  the  contract  to  the  defendant  Wilson,  the  assignment 
being  in  the  following  form:  **We  hereby  transfer  all  our 
right,  title  and  interest  in  this  contract  to  Philip  L.  Wilson, 
and  he  agrees  to  accept  the  same.  0.  H.  Embree,  Rachel  M. 
Embree,  Philip  L.  Wilson."  This  allegation  followed: 
*'That  at  the  time  of  receiving  and  accepting  said  transfer, 
all  of  the  facts  concerning  said  transaction  were  known  to 
the  defendant  Philip  L.  Wilson  and  he  thereby  consented  to 
and  assumed  all  of  the  obligations  arising  from  it  and  all 
of  the  obligations  of  the  defendant  0.  H.  Embree  and 
Rachel  M.  Embree  contained  in  said  written  agreement  for 
purchase  and  sale."  In  the  contract  of  sale,  copy  of  which 
was  attached  to  the  complaint,  it  was  shown  that  the  total 
purchase  price  of  the  property  was  to  be  the  sum  of  eight 
thousand  dollars,  which,  after  the  first  two  payments  of 
five  hundred  dollars  each,  was  to  be  paid  in  installments  of 
one  thousand  dollars  annually,  with  interest.  The  plaintiff 
alleged  that  four  thousand  dollars  had  been  paid,  but  that 
the  payment  of  one  thousand  dollars,  due  December  1,  1915, 


708  Bbazley  v.  Embreb.  [41  Cal.  App. 

with  interest,  was  unpaid.  This  action  was  brought  Febru- 
ary 16,  1916.  It  appeared  without  dispute  in  the  evidence 
that  defendant  Wilson  received  the  assignment  of  the 
Embrecs  immediately  after  the  first  two  payments  of  five 
hundred  dollars  each  had  been  made  and  that  he  took  pos- 
session of  the  land  and  made  the  additional  payments  of 
three  thousand  dollars  and  interest  which  in  the  complaint 
it  was  admitted  had  been  credited  on  the  account  In  this 
action  the  Embrees  were  permitted  to  file  a  cross-complaint 
as  against  defendant  Wilson,  in  which  they  alleged  in  gen- 
eral substance  the  same  facts  respecting  the  assumption  by 
Wilson  of  their  obligation  under  the  contract,  and  prayed 
that  they  have  judgment  against  Wilson  for  any  amount 
for  which  the  court  might  render  judgment  in  favor  of 
plaintiflP  against  them,  and  that  Wilson  be  declared  the  prin- 
cipal debtor.  The  court's  judgment  awarded  nothing  to 
defendants  Embrce,  but  did  direct,  in  accordance  with  the 
prayer  of  the  complaint,  that  judgment  be  against  the  three 
defendants  and  ''that  execution  first  issue  upon  said  judg- 
ment against  the  defendant  Philip  L.  Wilson,  and  that  upon 
a  return  of  the  same  unsatisfied  as  to  the  whole  or  any  part 
thereof,  execution  then  issue  against  the  defendants  0.  H. 
Embree  and  Rachel  M.  Embree  for  the  balance  then  due." 

[1]  We  think  that  the  motion  for  change  of  place  of 
trial  was  properly  denied.  The  action  was  for  the  recovery 
of  money  upon  the  contract  and  was  not  for  foreclosure  of 
a  lien  against  the  real  property.  Of  the  three  defendants 
the  two  Embrees  were  residents  of  Orange  County  and  they 
were  proper  parties  defendant,  and  from  what  will  be  said 
hereinafter  it  will  appear  that  they  are  the  real  parties 
chargeable  to  the  plaintiff  under  the  contract.  While  at  the 
time  the  notice  was  given  for  change  of  place  of  trial  the 
two  Embrees  had  not  appeared  in  the  action,  they  did 
appear  before  the  motion  was  heard.  The  action  being  in 
form  a  personal  one  and  as  two  material  defendants  resided 
in  the  county  where  it  was  brought,  the  court,  was  justified 
in  refusing  to  change  the  place  of  trial  to  the  county  of  the 
residence  of  the  third.  {McKenzie  v.  Barling,  101  Cal.  459, 
[36  Pac.  8].) 

[2]  The  main  contention  of  appellant  as  going  to  the 
merits  of  the  case,  is  that  under  the  assignment  of  the  con- 
tract as  made,  appellant  assumed  no  personal  liability  to 
the  vendor;  hence  there  was  no  right  of  recovery  of  the 
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judgment  as  made.  By  the  terms  of  the  written  assignment 
it  would  appear  that  the  Embrees  assigned  only  their 
"right,  title  and  interest"  in  the  contract.  No  words  ap- 
pear in  the  instrument  of  assignment  by  which  appellant 
agreed  to  assume  the  obligations  of  the  Embrees.  In  other 
words,  the  assignment  was  a  naked  assignment  and  similar 
to  that  referred  to  in  the  case  of  Lisenby  v.  Newton,  120 
Cal.  571,  [65  Am.  St.  Rep.  203,  52  Pac.  813].  In  that  case 
Newton,  the  vendee,  under  an  executory  contract  for  the  sale 
of  real  estate,  **  assigned  all  his  right,  title  and  interest  in 
and  to  the  contract,  and  the  premises  which  were  the  sub- 
ject thereof,  to  Sharpies."  In  the  opinion  it  is  said  that 
Sharpies  took  possession  of  the  land  and  made  certain  pay- 
ments to  the  vendor  of  principal  and  interest  on  account  of 
the  purchase  price.  Default  being  made  as  to  some  of  the 
payments,  the  vendor  brought  suit  on  the  contract  against 
the  vendee  and  his  assignee;  the  superior  court  holding, 
however,  that  the  assignee  was  not  liable  to  the  vendor. 
Lisenby,  as  the  administrator  of  the  vendor's  estate,  prose- 
cuted the  appeal.  In  determining  the  case  against  the  ven- 
dor's contention,  the  supreme  court  said:  *'0f  course,  no 
assignee  of  the  purchaser  in  an  executory  contract  for  the 
sale  of  real  estate  can  require  the  vendor  to  convey  unless 
the  purchase  money  be  paid,  but  this  conditional  right  to  a 
conveyance  is  quite  a  different  thing  from  personal  liability 
to  compulsory  payment  at  the  suit  of  the  vendor;  such  lia- 
bility can  result  only  from  some  express  or  implied  contract 
of  the  assignee,  and  is  not  implied  from  the  mere  assign- 
ment of  the  original  contract,  although  followed  by  posses- 
sion of  the  land.  ...  By  the  assignment  from  Newton  to 
Sharpies  it  may  be  that  as  between  them  Sharpies  became 
impliedly  bound  to  protect  his  assignor  against  the  demands 
of  the  vendor  on  the  contract;  but  that  is  no  concern  of  the 
plaintiff;  such  an  obligation  (if  it  arose)  did  not  spring 
from  a  contract  expressly  made  for  the  vendor's  benefit, 
and  he  cannot  take  advantage  of  it."  The  case,  to  our 
minds,  is  not  governed  by  the  provisions  of  section  1589  of 
the  Civil  Code,  which  are  that  *'a  voluntary  acceptance  of 
the  benefit  of  a  transaction  is  equivalent  to  a  consent  to  all 
the  obligations  arising  from  it,  so  far  as  the  facts  are  known, 
or  ought  to  be  known,  to  the  person  accepting."  In  Candle 
V.  Copello,  137  Cal.  22,  [69  Pac.  6981,  it  is  said  that  the 
provisions  of  that  section  apply  only  where  the  person  ac- 
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cepting  the  benefit  of  the  transaction  is  a  party  to  it;  citing 
StoTie  V.  Owens,  105  Cal.  292,  [38  Pac.  726].  Even  assiim- 
ing  that  the  section  might  be  made  to  apply  to  a  case  where 
an  assignee  of  a  contract  to  convey  real  estate  was  sought 
to  be  charged,  it  would  seem  that  it  could  only  then  apply 
where  the  executory  contract  had  been  fully  performed  on 
the  part  of  the  vendor,  and  the  assignee  had  accepted  the 
benefits  thereof.  Such  appears  to  be  the  holding  in  Ander^ 
son  V.  De  Vrioste,  96  Cal.  404,  [31  Pac.  266],  and  Robinson 
V.  Rispin,  33  Cal.  App.  536,  [165  Pac.  979].  These  latter 
cases,  for  that  reason,  do  not  disturb  the  rule  announced  in 
Lisenby  v.  Newton,  120  Cal.  571,  [65  Am.  St.  Rep.  203,  52 
Pac.  813],  In  the  case  of  Jones  et  dl.  v.  Albert  et  al.,  161 
Cal.  234.  [118  Pac.  794],  the  assignee  was  held  bound  be- 
cause it  was  the  real  party  in  interest;  it  was  a  corporation 
which  had  been  organized  expressly  for  the  purpose  of  tak- 
ing over  the  particular  land  described  in  the  contract. 

In  the  endeavor  to  show  liability  of  appellant  to  the  ven- 
dor on  the  contract,  one  of  the  vendees  was  allowed,  over 
the  objection  of  appellant,  to  testify  as  to  what  was  discussed 
and  understood  at  the  time  "^he  assignment  was  made.  In 
this  connection  respondent  O.  '^I.  Embree  testified  as  follows: 
"When  Wilson  and  I  closed  up  our  deal  at  the  time  of  the 
assignment  of  the  contract  to  him,  he  paid  me  what  I  had 
already  paid  Mr.  Beazley  on  account  of  the  contract  and  I 
got  back  from  Wilson  whatever  I  had  paid  to  Beazley. 
That  was  the  payment  to  me  of  my  equity.  I  had  nothing 
to  sell  but  my  equity.  I  was  selling  the  contract.  At  the 
time  of  the  assignment  I  got  from  Mr.  Wilson  a  little  less 
than  fifteen  hundred  dollars  in  money.  When  the  assignment 
was  indorsed  on  the  contract  my  wife  and  I  signed  it  and 
Mr.  Wilson  signed  it  right  there  with  us  at  that  time,  right 
there  in  the  house.  .  .  .  The  discussion  was  that  he  was  to 
take  the  contract  the  same  as  I  had, — ^the  thousand  dollars  a 
year,  interest  and  taxes."  Conceding  that  this  oral  testi- 
mony was  competent  to  enlarge  the  terms  expressed  in  the 
written  assignment,  we  do  not  think,  under  the  decisions 
cited,  particularly  under  the  language  used  in  the  conclud- 
ing portion  of  the  opinion  in  Lisenby  v.  Newton,  supra, 
that  any  agreement  was  shown  which  would  operate  further 
than  to  create  a  liability  against  appellant  in  favor  of  his 
assiernors.  The  case  of  Lisenby  v.  Newion  was  cited  with 
approval  in   Southern  Pacific   Co.   v.   Butterfield,   39   Nev. 
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177,  [154  Pac.  932].  In  the  latter  decision  other  cases  are 
referred  to  holding  to  the  same  effect.  Among  these,  and 
as  very  much  in  point  on  the  general  subject,  is  Binwose  v. 
Matthews  et  oH,,  78  Wash.  32,  [138  Pac.  319].  See,  also, 
2  Ruling  Case  Law,  p.  625. 

[3]  We  do  not  agree  ivith  appellant  in  the  further  point 
he  makes,  to  wit,  that  the  written  instrument  sued  upon 
was  a  mere  option;  it  contained  terms  which  were  appropri- 
ate to  create  reciprocal  oMigations.  [4]  Neither  do  we 
agree  with  the  contention  that  there  could  be  in  the  case  no 
judgment  against  either  defendant  because  plaintiff  had, 
prior  to  the  making  of  the  contract,  created  an  encumbrance 
against  the  property  which  was  not  thereafter  removed.  In 
our  opinion  the  evidence,  which  consisted  only  of  the  show- 
ing of  the  transfer  of  a  right  of  way  to  the  Standard  Oil 
Company,  was  insufficient  to  warrant  a  conclusion  that  the 
plaintiff,  upon  proper  tender  and  demand,  would  not  be 
able  to  deliver  such  a  title  as  he  contracted  to  furnish. 
{Brimmer  v.  Sulishury  et  al,,  167  Cal.  522,  [140  Pac.  30].) 

That  judgment  of  reversal  should  be  entered  on  this 
appeal  is  evident  from  the  conclusions  which  we  have 
expressed.  Plaintiff  here  was  not  without  a  remedy  against 
this  appellant,  but  that  the  remedy  was  to  foreclose  the  in- 
terest of  appellant  upon  default  being  made  in  the  install- 
ment paj'ment.  However,  he  preferred  to  sue  directly  for 
n^oney  payments  under  the  contract.  Appellant  had  made 
no  contract  obligating  himself  to  pay  the  plaintiff — no  priv- 
ity existed,  hence  no  right  to  recover. 

The  order  denying  defendant's  application  for  change  of 
place  of  trial  is  affirmed. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Cir.    No.    2811.    First    Appellate    "District,    Division    One.— Juoe    24, 

1919.] 

THE  SUBSIDIARY  HIGH  COURT  OF  THE  ANCIENT 
ORDER  OF  FORESTERS,  Appellant,  v.  A.  PESTA- 
RINO  et  al.,  Respondents. 

[1]  Fraternal  Organizations — ^Dissolution  of  Subsidiary  Oourt— 
OoNSTRuoTiON  OF  CONSTITUTION  AND  By-laws. — A  court  of  s  fra- 
ternal organization  is  "dissolved"  within  the  meaning  of  a  pro- 
Tision  of  the  constitution  and  by-laws  of  the  order  that,  "No 
eourt  shall  voluntarily  surrender  its  charter  so  long  as  nine  mem- 
bers in  good  standing  object  to  its  surrender,  nor  shall  the  fnnda 
of  said  court  ever  be  divided  among  its  members,  but  on  its 
dissolution  all  funds,  books  and  other  property  shall  be  immedi- 
ately delivered  to  the  Permanent  Secretary  and  applied  to  the 
High  Court  Sick  and  Funeral  Fund,"  where  its  ezistenee  is  ter- 
minated by  unanimous  vote  of  its  members,  its  charter  surren- 
dered, and  its  books,  regalia,  and  paraphernalia  returned. 

[2]  Id. — Nature  of  Constitution  and  By-laws. — The  constitution 
and  by-laws  of  a  fraternal  order  constitute  a  contract  between 
the  parent  order  and  the  subsidiary  court  and  the  members 
thereof. 

[3]  Id. — Adoption  of  Nbw^  Section — Epfkct  as  to  Subsidiary  Court 
AND  Members. — When  a  given  section  of  the  constitution  and  by- 
laws of  a  fraternal  order  is  subscribed  to  by  a  subsidiary  eourt 
through  its  duly  authorized  representatives  at  the  session  of  the 
high  eourt  when  such  section  is  adopted,  it  becomes  binding  upon 
the  subsidiary  court  and  all  of  its  members.  Those  who  become 
members  subsequent  to  its  adoption  become  bound  by  such  provi- 
sion by  subscribing  to  the  by-laws. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County.    P.  F.  Gosbey,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  W.  Sullivan  and  Geo.  W.  Waldorf  for  Appellant 

H.  A.  Gabriel  for  Respondents. 

NOURSE,  J.,  pro  tern.— The  Corte  Christoforo  Colombo 
No.  8229,  A.  O.  F.,  was  granted  a  charter  by  appellant  in 
1S94,  was  organized  and  continued  to  act  as  such  until  July 
1,  1916,  when,  by  unanimous  vote  of  its  members,  it  termi- 
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nated  its  existence  as  a  court  of  the  Ancient  Order  of  For- 
esters. It  thereupon  surrendered  its  charter  and  returned 
to  appellant  its  books,  regalia,  and  paraphernalia.  The 
funds  in  its  treasury  were  transferred  to  a  corporation  or- 
ganized by  members  of  the  former  court  and  designated 
"Corte  Christoforo  Colombo,  No.  1,  Universale  Ordine  dei 
Foresters."  This  corporation,  however,  has  no  connection 
with  the  Ancient  Order  of  Foresters,  and  its  organization 
was  not  sanctioned  by  that  order.  Demand  was  made  by 
appellant  upon  the  officers  and  members  of  the  disbanded 
court  for  the  payment  of  these  funds  into  the  sick  and 
funeral  fund  of  the  high  court,  and  when  this  was  not  done 
the  present  action  was  commenced  against  the  officers  and 
members  of  the  court  number  8229  and  the  new  corporation 
for  an  accounting  and  the  recovery  of  the  moneys  found  to 
be  held  by  defendants.  Judgment  went  for  defendants,  and 
plaintiff  brings  this  appeal. 

Appellant  relies  upon  the  provisions  of  article  XVI,  sec- 
tion 19,  paragraph  5  of  the  constitution  and  by-laws  of  the 
order,  which  reads  as  follows:  **No  court  shall  voluntarily 
surrender  its  charter  so  long  as  nine  members  in  good  stand- 
ing object  to  its  surrender,  nor  shall  the  funds  of  said  court 
ever  be  divided  among  its  members,  but  on  its  dissolution 
all  funds,  books  and  other  property  shall  be  immediately 
delivered  to  the  Permanent  Secretary  and  applied  to  the 
High  Court  Sick  and  Funeral  Fund." 

This  section  was  in  full  force  and  effect  for  several  years 
before  the  court  disbanded,  and  all  of  the  officers  and  mem- 
bers of  the  court  had  theretofore  promised  and  agreed  to 
abide  by  its  terms.  Respondents  now  seek  to  evade  the 
l)enalty  of  the  section  on  the  claim  that  they  did  not  dis- 
solve, but  merely  disbanded,  and,  having  unanimous  consent, 
could  dispose  of  the  funds  of  the  court  as  they  saw  fit. 

There  are  only  two  questions  involved  on  the  appeal 
which  require  consideration.  First,  whether  the  court  was 
dissolved  within  the  meaning  of  this  section  of  the  by-laws; 
and,  second,  whether,  if  so  dissolved,  the  high  court  is  en- 
titled to  the  funds  remaining  in  the  subsidiary  court's  treas- 
ury. 

[1]  To  dissolve  means  to  disorganize,  to  break  up,  to 
separate.  When  applied  to  a  fraternal  order  of  this  nature 
it  means  to  surrender  the  charter,  to  disband.  The  section 
quoted  prohibits  the  voluntary  surrender  of  a  charter  80 
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long  as  nine  members  in  good  standing  object.  Thus,  if  nine 
members  do  not  object  a  subordinate  court  may  surrender 
its  charter  and  thereby  become  dissolved,  disbanded,  or  dis- 
organized. It  is  the  voluntary  surrender  of  the  charter  that 
the  section  quoted  refers  to,  and  it  is  such  a  voluntary  dis- 
solution that  is  contemplated  in  the  latter  part  of  the  section 
\vhieh  prohibits  the  distribution  of  the  funds  among  the 
members  of  the  court,  and  requires  the  delivery  to  the  high 
court  of  all  funds,  books,  and  other  property. 

Respondents  contend  that  it  is  only  in  case  of  an  involun- 
tary dissolution  that  the  funds  of  a  subsidiary  court  are  to 
be  turned  over  to  the  high  court.  But  the  opening  words 
of  the  section  refer  to  the  voluntary  surrender  of  the  char- 
ter, and  the  word  "dissolution'*  clearly  relates  back  to  tlie 
opening  sentence.  Again,  the  section  requires  the  delivery 
of  the  "funds,  books  and  other  property."  Certainly  it 
could  not  be  seriously  argued  that  upon  a  voluntary  dis- 
solution of  a  subsidiary  court  the  members  of  the  court 
could  keep  or  deliver  to  persons  outside  the  order  any  of  the 
books,  seals,  or  secret  IBgalia  of  the  order. 

The  purpose  of  the  section  seems  clearly  to  be  that  these 
funds,  books,  and  other  property  should  be  delivered  to  the 
high  court  upon  the  dissolution  of  the  subsidiary  court, 
whether  voluntary  or  involuntary. 

This  being  so,  the  question  remains  whether,  upon  dissolu- 
tion, the  high  court  is  entitled  to  the  funds  remaining  in  the 
treasury  of  the  subsidiary  court.  [2]  The  constitution 
and  by-laws  of  a  fraternal  order  of  this  nature  constitute  a 
contract  between  the  parent  order  and  the  subsidiary  court 
and  the  members  thereof.  {Grand  Grove  of  U.  A.  0,  of 
Pruids  V.  Garibaldi  Grove  No,  71  etc,  105  Cal.  219,  224, 
[38  Pac.  947].)  [3]  The  particular  section  involved  in 
this  appeal  was  subscribed  to  by  the  subsidiary  court  through 
its  duly  authorized  representatives  at  the  session  of  the 
bigh  court  when  the  section  was  adopted.  It  thus  became 
l)inding  upon  the  subsidiary  court  and  all  of  its  members. 
Those  who  became  members  subsequent  to  its  adoption  sub- 
scribed to  the  by-laws  and  thereby  became  bound  by  the  pro- 
visions of  this  section. 

The  dissolution  was  purely  voluntary  and  made  in  view  of 
the  express  terms  of  this  section.  Tliere  is,  therefore,  no 
question  of  tnkin::  property  without  due  process  of  law.  It 
is  a  case  of  i'oii'eiluie  ly  coiitraot.    The  funds  were  raised 
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in  full  contemplation  of  every  privilege  and  penalty  of 
the  constitution  and  by-laws  of  the  order,  and  the  penalty 
of  forfeiture  was  effected  by  the  voluntary  act  of  the  mem- 
l»crs  of  the  subsidiary  court.  Such  being  the  case  the  appel- 
lant is  entitled  to  the  funds,  books,  and  other  property  of 
the  subsidiary  court,  and  the  judgment  is  therefore  reversed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  21,  1919. 

All  the  Justices  concurred. 


[Civ.    No.    2789.     Firsi    Appellate   District,    Division    Two.— June    24, 

1919.] 

ARTHUR    GOUSSE,    Respondent,    v.   L.    P.    LOWE,    Ap- 
pellant. 

II]  Master  and  Servant — Tort  op  Servant  While  Engaged  m  In- 
dividual Business — Liability  of  Master. — If  a  servant  abandons 
or  departs  from  the  business  of  his  master  and  engages  in  some 
matter  suggested  solely  by  his  own  pleasure  or  convenience,  or 
pursues  some  object  which  relates  to  an  end  or  purpose  which 
may  be  said  to  be  the  servant's  individual  and  exclusive  business, 
and,  while  so  engaged,  commits  a  tort,  the  master  is  not  answer- 
able, although  he  is  using  his  master's  property,  and  although 
the  injury  could  not  have  been  caused  without  the  facilities 
alTorded  to  the  servant  by  reason  of  his  relations  to  his  master. 

[2]  Id. — Taking  Master's  Machine  on  Personal  Trip — When  Trip 

.  Complete. — Where   a    servant    takes    his    master's   machine    for    a 

junketing  or  a  business  trip  of  his  own,  the  trip  is  not  complete 

until  his  return  to  the  point  of  departure,  or  to  a  point    where 

in  the  performance  of  his  duty  he  should  be. 

[3]  Id. — Scope  of  Employment — Question  for  Jury — When  Di- 
rected Verdict  Proper. — While  ordinarily  the  question  of  whether 

1.  Kesponsibility  of  owner  when  automobile  is  being  used  by  ser- 
vant or  another  for  bis  own  pleasure  or  business,  notes,  1  It.  B.  A. 
(N.  S.)  235;  9  It.  B.  A.  (N.  8.)  1033;  14  L.  B.  A.  (N.  8.)  216;  21 
I..  B.  A.  (N.  S.)  93;  26  L.  B.  A.  (N.  8.)  382;  33  L.  B.  A.  (N.  8.)  79; 
37  K  B.  A.  (N.  8.)  834;  47  I«.  B.  A.  (N.  8.)  662;  I..  B.  A.  1916A,  957. 
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or  not  the  act  web  within  the  scope  of  the  servant's  emploTment 
should  be  submitted  to  the  jury,  where  the  only  eyidenee  is  that 
at  the  time  of  the  injury  the  servant  was  upon  a  trip  for  his 
own  purposes  contrary  to  his  master's  orders,  a  motion  for  a 
directed  verdict  should  be  granted.  It  is  only  where  reasonable 
men  may  differ  in  regard  to  the  facts  that  a  case  should  go  to 
the  jury.  If  the  facts  are  admitted,  or  are  susceptible  of  but 
one  meaning,  it  becomes  the  duty  of  the  judge  to  declare  the 
law  upon  the  admitted  facts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  Hunt,  Judge. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cooley  &  Lachmund  and  Winfield  Dom  for  Appellant. 

John  Ralph  Wilson,  Fred  L.  Berry  and  Chas.  B.  Morris 
for  Respondent. 

BRITTAIN,  J. — The  defendant  appeals  from  a  judgment 
for  $1,250  damages  for  injuries  to  the  plaintiflf,  found  by  a 
jury  to  have  been  caused  by  the  negligent  operation  of  an 
automobile,  owned  by  the  defendant  and  driven  by  his 
chauffeur. 

The  appellant  argues  that  the  physical  facts  are  such  as 
to  demonstrate  the  contributory  negligence  of  the  plaintiff, 
but  as  there  is  evidence  to  the  contrary,  the  finding  of  the 
jury  is  conclusive.  Error  is  claimed  in  rulings  of  the  court 
concerning  certain  questions  asked  of  jurors  and  of  the 
plaintiff,  the  purpose  of  which,  it  is  argued,  was  to  suggest 
that  the  suit  was  being  defended  by  an  insurance  carrier 
of  the  defendant.  The  particular  questions  do  not  appear 
to  have  been  objectionable.  The  jury  was  instructed  to  dis- 
regard the  answers,  and  if  error  were  committed  it  was  of 
such  a  character  as  not  to  warrant  the  reversal  of  the  judg- 
ment. 

Objection  is  made  to  the  giving  and  refusal  to  give  cer- 
tain instructions  upon  the  rule  of  respondeat  superior.  The 
attack  upon  them  is  the  same  as  that  upon  the  ruling  of  the 
court  in  denying  nonsuit  and  in  refusing  to  instruct  the 
jury  to  find  for  the  dof^'iulant.  The  judgment  must  be  re- 
versed, because  under  the  admitted  facts  the  case  is  within 
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the  rule  announced  by  Chief  Justice  Holt:  "No  master  is 
chargeable  with  the  acts  of  his  servant,  but  when  he  acts  in 
execution  of  the  authority  given  by  his  master."  (Middle- 
ion  V.  Fowler,  1  Salk.  282;  Baker  v.  Kinsey,  38  Cal.  634, 
[99  Am.  Dec.  438].) 

Stated  most  strongly  for  the  plaintiff  and  respondent,  the 
facts  in  regard  to  agency  are  as  follows :  When  the  chauffeur 
was  employed  he  was  instructed  never  to  use  the  car  for  any 
purpose  of  his  own.  The  car  was  kept  at  his  employer's 
residence,  on  Washington  Street,  in  San  Francisco,  four  or 
five  blocks  westerly  from  a  public  garage,  near  Presidio 
Avenue  and  Sacramento  Street,  where  the  defendant's  gaso- 
line and  supplies  were  ordinarily  purchased.  The  chauffeur 
did  not  board  at  the  employer's  house,  and  got  luncheon 
near  the  public  garage.  Ordinarily  when  supplies  were 
needed  he  asked  his  employer's  wife  for  permission  to  take 
the  car  to  the  public  garage  for  the  supplies  when  he  went 
to  his  luncheon.  He  was  under  general  instructions  to  re- 
port at  the  house  after  luncheon  at  2  o'clock.  On  the  day 
of  the  accident  the  chauffeur  did  not  ask  permission  to  take 
the  car  to  the  public  garage,  but,  needing  gasoline,  he  took 
it  there  at  the  noon  hour.  He  left  the  car  at  the  public 
garage  while  he  took  his  midday  meal  and  on  his  return 
purchased  gasoline  and  filled  the  tires  with  air.  Under  his 
general  instructions  it  was  then  his  duty  to  drive  the  car 
four  or  five  blocks  westwardly  to  his  employer's  house  to  report 
there  for  duty  at  2  o'clock.     This  duty  he  did  not  perform. 

The  chauffeur  was  having  an  overcoat  altered  at  a  tailor- 
shop  at  Sutter  and  Montgomery  Streets,  some  two  and  a 
half  miles  east  of  the  garage.  Wholly  for  his  own  purposes 
he  desired  to  go  to  the  tailor's.  He  looked  at  his  watch 
and  concluded  that  if  he  went  down  town  on  the  street-car 
he  could  not  get  back  to  the  garage  in  time  to  take  the 
motor  car  to  his  master's  house  by  2  o'clock.  In  disobedi- 
ence of  his  instruction  never  to  use  the  car  for  his  own 
purposes  he  abandoned  his  duty  to  drive  the  car  west  four 
blocks  and  drove  it  easterly  about  two  and  a  half  miles.  At 
the  tailor-shop  he  attended  to  his  business  and  started  west- 
erly. He  picked  up  a  friend,  intending  to  leave  him  near 
the  public  garage,  and  on  the  way  out,  while  still  more  than 
a  mile  east  of  the  garage,  at  Bush  and  Taylor  Streets,  the 
car  he  was  driving  collided  with  the  plaintiff's  machine 
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under  circumstances  which  the  jury  found  were  caused  by 
the  chauffeur's  negligence.  Upon  these  facts  it  is  contended 
on  behalf  of  the  respondent  that  there  was  a  mere  tempo- 
rary deviation  from  the  line  of  the  servant's  employment, 
that  after  liis  visit  to  the  tailor-shop  it  was  his  duty  to 
take  the  car  to  his  master's  house  by  2  o'clock,  that  he  was 
performing  that  duty,  and,  in  either  case,  that  the  question 
of  whether  or  not  he  was  acting  within  the  scope  of  his  agency 
at  the  moment  of  the  accident  was  one  of  fact  to  be  determined 
by  the  jury. 

In  the  opinion  in  a  case  which,  in  the  respondent's 
brief,  is  not  sought  to  be  differentiated  in  principle  from 
this,  the  court  quoted  at  length  from  a  note  in  35  Am.  Dec. 
192,  the  general  rules  that  govern  the  master's  liability. 
[1]  Upon  the  question  presented  here  the  quotation  was 
that  "if  a  servant  abandons  or  departs  from  the  business 
of  his  master  and  engages  in  some  matter  suggested  solely 
by  his  own  pleasure  or  convenience,  or  pursues  some  object 
which  relates  to  an  end  or  purpose  which  may  be  said  to  be 
the  servant's  individual  and  exclusive  business,  and,  while 
so  engaged,  commits  a  tort,  the  master  is  not  answerable, 
although  he  was  using  his  master's  property  and  although 
the  injury  could  not  have  been  caused  without  the  facilities 
afforded  to  the  servant  by  reason  of  his  relations  to  his 
master."  Continuing,  the  writer  of  the  opinion  said:  **With 
these  rules  no  one  quan^els.  The  difficulty  has  been  to  de- 
termine whether  they  are  applicable  to  a  given  state  of 
facts,  and  upon  a  question  of  this  kind  opinions  will  always 
differ.  To  take  the  case  in  hand,  it  would  be  easy  to  cite 
decisions  that  hold  the  master  to  be  liable  under  similar  or 
analogous  facts,  and  it  would  be  just  as  easy  to  cite  cases 
.  .  .  in  which  his  liability  has  been  denied."  The  court 
ordered  judgment  for  the  defendant,  notwithstanding  the 
verdict  for  the  plaintiff.  {Patterson  v.  Kates,  152  Fed. 
481.)  So,  in  this  case,  quotations  are  made  in  the  respective 
briefs  from  decisions  and  text-books  which  seem  applicable 
on  one  side  or  the  other  to  the  facts  now  under  considera- 
tion. No  amount  of  legal  reasoning  and  no  multiplication 
of  comments  upon  other  facts  can  change  the  facts  in  this 
case.  Upon  an  errand  of  his  own,  the  man  left  the  garage 
and  had  not  returned  to  within  a  mile  of  it  when  the  colli- 
sion occurred.    He  took  his  master's  automobile,  not  in  fur- 


June,  1919.]  Gousse  v,  Lowb.  719 


therance  of  any  business  of  the  master,  but  solely  because 
it  was  a  quicker  means  of  conveyance  than  a  street-car, 
because  without  using  it  he  would  not  have  had  time  to 
attend  to  his  private  business.  The  facts  are  not  unlike 
those  in  Patterson  v.  Kates,  supra,  and  the  rule  of  law  de- 
clared in  that  case  is  not  only  applicable  but  is  controlling. 
This  is  not  the  case  of  a  mere  slight  deviation  from  the  line 
of  duty,  but  a  departure  for  the  purposes  of  the  servant. 

In  a  very  few  cases  in  other  states  when  the  tort  occurred 
on  the  homeward  journey  of  the  disobedient  servant  the 
master  has  been  held  liable,  but  the  great  current  of  author- 
ity, in  this  country  and  in  England,  is  against  those  isolated 
cases.  {Danforth  v.  Fisher,  75  N.  H.  Ill,  [139  Am.  St. 
Ecp.  670,  21  L.  E.  A.  (N.  S.)  93,  71  Atl.  535] ;  Colwell 
V.  Aetna  etc.  Co.,  33  R.  I.  531,  [82  Atl.  388] ;  Reynolds 
V.  Btick,  127  Iowa,  601,  [103  N.  W.  946] ;  RUey  v.  Roach, 
1G8  Mich.  294,  [37  L.  R.  A.  (N.  S.)  834,  134  N.  W.  14] ; 
Lvdherg  v.  Barghoorn,  73  Wash.  476,  [131  Pac.  1165]  ; 
Chicago  etc.  Ry.  Co.  v.  Bryant,  65  Fed.  969,  [13  C.  C.  A. 
249] ;  St.  Louis  Ry.  Co.  v.  Harvey,  144  Fed.  806,  [75 
C.  C.  A.  536] ;  Hartneit  v.  Gryzmish,  218  Mass.  258,  [105 
N.  E.  988] ;  Solomon  v.  Commonwealth  Trust  Co.,  256  Pa.  St. 
55,  [100  Atl.  534]  ;  Mitchell  v.  Crassiveller,  13  Com.  B.  237; 
Storey  v.  Ashton,  L.  R.  4  Q.  B.  476.)  They  cannot  be 
supported  upon  any  sound  reason.  [2]  If  the  servant  takes 
his  master's  machine  for  a  junketing  or  a  business  trip  of 
his  own,  the  trip  is  not  complete  when  he  reaches  a  point 
miles  away  from  the  place  where  the  machine  ought  to  be. 
The  servant  is  upon  his  own  trip  until  his  return  to  the 
point  of  departure,  or  to  a  point  where  in  the  performance 
of  his  duty  he  should  be.  No  clearer  statement  of  the  rule 
and  the  reasons  upon  which  it  is  based  has  been  made  than 
in  the  opinion  written  by  Mr.  Justice  Mitchell  of  the  supreme 
court  of  Minnesota:  **The  liability  can  only  occur  when  that 
which  is  done  is  within  the  real  or  apparent  scope  of  the 
master's  business.  It  does  not  arise  when  the  servant  steps 
outside  of  his  employment  to  do  an  act  for  himself,  not 
connected  with  his  master's  business.  Beyond  the  scope  of 
his  employment  the  servant  is  as  much  a  stranger  to  his 
roaster  as  any  third  person.  The  master  is  only  responsible 
so  loujr  as  the  servant  can  be  said  to  be  doing  the  act  in 
the  doing  of  which  he  is  guilty  of  negligence  in  the  course 
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of  his  employment.  A  master  is  not  responsible  for  any  act 
or  omission  of  his  servant  which  is  not  connected  with  the 
business  in  which  he  serves  him,  and  does  not  happen  in 
the  course  of  his  employment  And  in  determining  whether 
a  particular  act  is  done  in  the  course  of  the  servant's  em- 
ployment, it  is  proper  first  to  inquire  whether  the  servant 
was  at  the  time  engaged  in  serving  his  master.  If  the  act 
})e  done  while  the  servant  is  at  liberty  from  the  service,  and 
pursuing  his  own  ends  exclusively,  the  master  is  not  respon- 
sible. If  the  servant  was,  at  the  time  when  the  injury  waa 
inflicted,  acting  for  himself,  and  as  his  own  master  pro  tem- 
pore, the  master  is  not  liable.  If  the  servant  step  aside 
from  his  master's  business,  for  however  short  a  time,  to  do 
an  act  not  connected  with  such  business,  the  relation  of 
master  and  servant  is  for  the  time  suspended.  Such,  vari- 
ously expressed,  is  the  uniform  doctrine  laid  down  by  all 
authorities."  {Morier  v.  St,  Paul  etc.  Ry,,  31  Minn.  351, 
[47  Am.  Rep.  793,  17  N.  W.  952].) 

[3]  While  ordinarily  the  question  of  whether  or  not  the 
act  was  within  the  scope  of  the  servant's  employment  should 
be  submitted  to  the  jury,  in  this  case  the  only  evidence  was 
that  at  the  time  of  the  injury  the  servant  was  upon  a  trip 
for  his  own  purposes  contrary  to  his  master's  orders.  It  is 
only  where  reasonable  men  may  differ  in  regard  to  the  facts 
that  a  case  should  go  to  the  jury.  If  the  facts  are  admitted 
or  are  susceptible  of  but  one  meaning,  it  becomes  the  duty 
of  the  judge  to  declare  the  law  upon  the  admitted  facts. 
Under  the  facts  in  this  case,  the  motion  for  a  directed  ver- 
dict should  have  been  granted.  There  was  no  dispute  of 
fact  to  be  submitted  to  the  jury. 

Judgment  is  reversed. 

Langdon,  P.  J.,  and  Haven,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  f»ourt  of  appeal,  was  denied 
by  the  supreme  court  on  August  21,  1919. 

All  the  Justices  concurred. 
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[dr.   No.   2647.    Seeond  Appellate  District,  Division  One. — ^June  24, 

1919.] 

JESSIE  RAT  WILLIAMSON,  Respondent,  v.  ANDREW 

WILLIAMSON,  AppeUant- 

[1]  Husband  and  Wus — Deeds — Attack  on  Geound  of  Fraud— 
BuBDEN  OF  Proof. — ^Where  a  deed  from  husband  to  wife  is  at- 
tacked by  the  former  on  the  ground  of  fraud  in  its  procurement, 
the  burden  is  upon  the  wife  to  show  not  only  the  execution  of  the 
grant,  but  also  to  produce  eyidence  showing  a  sufficient  consider* 
ation  and  that  it  was  not  obtained  by  undue  influence. 

[2]  Id. — ^Voluntary  Ck)NVEYANCB  to  "Wipe — Ck)Nsn)ERATioN — ^Validity. 
Where  the  husband,  uninfluenced  other  than  by  a  situation  due  to 
his  own  wrongful  acts,  and  prompted  by  a  desire  to  secure  a 
dismissal  of  an  action  wherein  his  wife  has  been  declared  entitled 
to  a  divorce  and  have  her  return  to  him,  and  being  fully  cogni- 
sant of  the  effect  thereof,  conveys  property  to  her  as  her  sole 
and  separate  estate,  the  transfer,  whether  deemed  a  gift  or  for 
a  good  consideration,  is  valid,  and  the  transaction  unaccompanied 
by  undue  influence  exerted  by  the  grantee. 

[3]  Id. — Action  to  Quiet  Title — Insuiticiengy  of  Evidence — Non- 
suit— Statement  of  Grounds. — ^Where,  in  an  action  by  the  wife 
to  quiet  her  title  to  the  property  covered  by  such  deed,  the  hus- 
band upon  a  motion  for  a  nonsuit,  relies  upon  the  insufficiency  of 
the  evidence  to  make  out  a  prima  facie  case,  he  must  indicate 
wherein  the  evidence  is  insufficient  that  the  wife  anri  the  court 
may  understand  the  ground  thereof  and  the  former  be  given  an  op- 
portunity to  introduce  evidence  to  meet  the  same,  subject  to  the 
ruling  of  the  court  upon  an  application  so  to  do. 

[4]  Judgments — Evidence. — A  judgment  which  has  not  become  final 
is  properly  excluded  as  incompetent  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Leslie  R.  Hewitt,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Will  D.  Gould  for  Appellant 

Charles  M.  Ackerman  for  Respondent. 

SHAW,  J. — Defendant  appeals  from  a  judprmont  quietinc? 
plaintiff's  title  to  certain  real  estate  described  in  the  com- 
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plaint,  and  from  an  order  of  court  denying  his  motion  for 
a  new  trial. 

The  errors  complained  of  are:  First,  insufficiency  of  evi- 
dence to  support  the  findings.  Second,  that  the  court  erred 
in  denying  defendant's  motion  for  a  nonsuit  made  at  the 
close  of  plaintiff's  evidence.  Third,  that  the  court  erred  in 
sustaining  plaintiff's  objection  to  the  introduction  in  evi- 
dence of  a  judgment  rendered  by  the  superior  court  of  Los 
Angeles  County  in  an  action  wherein  each  of  the  parties 
sought  a  decree  of  divorce  against  the  other,  in  which  action 
neither  party  obtained  relief. 

The  conclusions  of  the  court  as  to  the  facts  are  embodied 
in  fourteen  findings,  each  and  overy  one  of  which  is  at- 
tacked by  appellant  as  being  without  support.  The  sub- 
stance of  the  material  findings  made  in  response  to  the 
issues  is  that  the  parties,  who  were  husband  and  wife,  were 
living  separate  and  apart  from  each  other ;  that  in  an  action 
brought  by  plaintiff  against  her  husband  for  divorce  an 
order  of  court  was  made  on  June  12th  granting  her  an  in- 
terlocutory decree  therein;  that  before  the  signing  and 
entry  of  the  decree  defendant  sought  a  reconciliation  with 
plaintiff,  who,  in  response  to  his  overtures,  had  an  inter- 
view with  him  wherein  he  expressed  great  remorse  for  his 
conduct  and  sought  her  forgiveness,  promising  that  if  she 
would  return  to  him  he  would  treat  her  with  kindness  and 
consideration,  and  as  an  atonement  for  his  past  misdeeds 
and  as  a  guaranty  of  his  future  good  conduct,  he  would 
give  her  the  property  in  question;  that  the  result  of  defend- 
ant's solicitations  was  a  reconciliation  between  the  parties. 
Upon  stipulation  the  action  was  dismissed  without  the  entry 
of  the  interlocutory  decree,  and  defendant  voluntarily  and 
in  accordance  with  his  suggestion,  without  any  representa- 
tions made  or  acts  committed  by  plaintiff  calculated  to  de- 
ceive or  with  the  intention  on  the  part  of  plaintiff  to  de- 
ceive, executed  and  delivered  to  plaintiff  a  grant  deed  to 
the  property;  that  plaintiff  returned  to  defendant's  home, 
where  she  conducted  herself  as  a  good  and  faithful  wife 
until  some  eight  months  afterward,  when,  in  February, 
1914,  by  reason  of  his  harsh  and  cruel  treatment  of  her, 
and  she  fearing  for  her  safety  and  to  protect  herself  from 
the  cruel  and  inhuman  treatment  to  which  she  was  sub- 
jected by  her  husband,  again  left  him  and  went  home  to 
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lier  parents;  that  said  property  was  convoyed  to  plaintiff 
by  defendant  as  a  gift  and  as  her  own  separate  estate  and 
free  from  any  claim  or  interest  therein  of  her  said  husband, 
and  that  it  was  not  the  intent  of  the  parties  that  said  prop- 
erty so  conveyed  to  plaintiff  by  defendant  should  be  held  by 
her  other  than  as  her  sole  and  separate  estate;  that  when 
plaintiff  returned  to  her  husband  she  did  so  with  the  full 
intent  of  granting  defendant  condonation  of  his  past  acts, 
and  stated  to  defendant  that  all  she  desired  was  his  love 
and  tenderness  to  herself  and  child,  rather  than  any  prop- 
erty that  he  might  bestow  upon  her. 

The  allegation  as  to  fraud  made  by  defendant  is  that 
plaintiff  sought  the  reconciliation  with  her  husband  and 
promised,  in  consideration  of  the  execution  of  the  deed,  that 
she  would  resume  marital  relations  with  him  and  faithfully 
keep  her  marriage  vows  and  perform  her  duties  as  a  wife 
and  never  again  desert  him  without  his  knowledge  and  con- 
sent, and  that  defendant,  believing  she  was  acting  in  good 
faith  and  relying  upon  her  promises  and  representations  so 
made  to  him,  conveyed  the  property  to  her;  that  the  prom- 
ises so  made  were  false  and  untrue  and  so  known  to  the 
plaintiff  to  be  false  and  untrue  and  made  to  mislead,  de- 
ceive, and  defraud  him  and  without  any  intention  of  per- 
forming the  same;  as  to  all  of  which  the  court  properly 
found  adversely  to  defendant. 

[1]  At  the  time  when  defendant  made  the  deed  convey- 
ing the  property  to  plaintiff  the  parties  were  husband  and 
wife;  hence,  as  declared  in  section  158  of  the  Civil  Code, 
the  transaction  was  subject  to  the  general  rules  applicable  to 
dealings  in  property  between  a  trustee  and  his  beneficiary. 
Among  these  rules  are  the  following:  All  transactions  en- 
tered into  between  a  trustee  and  cestui  que  trust  by  which 
the  former  secures  any  benefit  are  presumed  to  be  without 
sufficient  consideration  and  under  undue  influence.  (Civ. 
Code,  sec.  2235.)  A  trustee  may  not  use  the  influence 
which  his  position  gives  him  to  obtain  any  advantage  of  the 
beneficiaries.  (Civ.  Code,  sec.  2231.)  And  if  he  does,  it 
constitutes  fraud  for  which  a  court  of  equity  will  grant  re- 
lief. (Civ.  Code,  sec.  2224;  Brison  v.  Brisan,  75  Cal.  525, 
[7  Am.  St.  Rep.  189,  17  Pac.  689] ;  Jackson  v.  Jackson,  94 
Cal.  446,  [29  Pac.  957].)  By  virtue  of  these  provisions  of 
the  law  the  position  of  plaintiff  at  the  time  the  conveyance 
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was  made  to  her  must  be  deemed  that  of  a  trustee  for  her 
husband,  and  since  she  as  a  result  of  the  transaction  ob- 
tained title  to  the  property  from  one  whose  relation  to  her 
was  that  of  cestui  que  trust,  the  transfer  is  presumed  not 
only  to  have  been  made  without  sufficient  consideration,  but 
as  a  result  of  undue  influence.  It,  therefore,  devolved  upon 
plaintiff  not  only  to  show  the  execution  of  the  grant,  but 
also  to  produce  evidence  showing  a  sufficient  consideration 
and  that  it  was  not  obtained  by  undue  influence.  As  to 
these  controverted  issues,  plaintiff's  testimony,  as  to  which 
in  part  there  is  corroboration,  clearly  tended  to  prove  that 
after  the  interlocutory  decree  of  divorce  was  ordered,  de- 
fendant, on  January  14th,  anxiously  sought  her,  begging 
that  she  return  to  him  and  resume  relations  with  him  as  his 
wife,  stating  that  they  could  have  the  decree  of  divorce 
annulled;  in  response  to  which  she  said:  "No,  you  have  hit 
me  and  kicked  me  and  abused  me;  and  I  am  afraid  of  you. 
You'd  do  it  all  again;  it  would  be  the  same  thing."  He 
insisted  that  she  give  him  another  chance,  saying:  **I  want 
to  give  you  the  property;  it  is  for  you,  anyway,  and  the 
baby,  and  I  don't  want  it.  All  I  have  got  is  for  you  and 
the  baby,  anyway,  and  I'll  give  it  to  you.  Won't  you  come 
back?"  to  which  she  replied:  **No,  I  won't  come  back;  I  am 
afraid  to  trust  you."  He  returned  the  following  day,  but 
not  seeing  the  plaintiff,  he  came  back  the  next  day  and 
again  interceded  with  her  to  return  to  him ;  and  upon  plain- 
tiff repeating  her  refusal  to  return  to  him,  he  left,  but 
shortly  again  returned  and  repeated  his  promises  to  never 
abuse  her  again,  nor  curse  nor  strike  nor  kick  her,  and  said: 
**Come  on  uptown  and  I'll  give  you  a  deed  to  the  prop- 
erty," to  which  plaintiff  replied:  "I  don't  want  the  prop- 
erty; I  want  to  be  happy.  I  can't  be  happy  with  you;  you 
have  caused  me  so  much  misery."  Thereupon,  he  induced 
plaintiff  to  join  in  a  visit  to  a  mutual  friend,  a  Mrs.  Pahl, 
for  advice,  but  before  reaching  the  house  of  this  friend 
plaintiff  refused  to  go  further;  whereupon  defendant  got 
down  on  his  knees  in  the  street  and  begged  her  to  accom- 
pany him,  to  which  entreaties  she  finally  yielded.  Mrs. 
Pahl  assured  her  that  if  she  would  return,  defendant  would 
treat  her  right,  and  said  to  defendant:  "One  of  the  things 
that  little  girl  has  been  afraid  of,  you  always  told  her  you 
were  going  to  sell  the  property  and  take  the  baby  and  leave 
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her  stranded.  Now,  Mr.  Williamson,  to  make  the  little  girl 
secure  and  give  her  a  home,  why  don't  you  deed  her  part 
of  that  property!  ...  so  that  if  you  get  on  one  of  your 
tantrums  and  go  off,  she  will  have  a  shelter."  Defendant 
replied:  "Well,  I'll  do  better  than  that;  I'll  give  it  all  to 
her.  I  want  to  give  it  all  to  her."  Plaintiff  replied:  **I 
don't  want  the  property,  Mrs.  Pahl;  I  want  happiness.  I 
haven't  been  happy  with  him,  and  if  I  can  live  by  myself 
with  the  baby  and  be  happy,  I  would  rather  do  it  than  jjo 
back  and  subject  myself  to  any  more  trouble."  Upon  leav- 
ing,  defendant  said  to  Mrs.  Pahl  that  he  was  going  to  give 
plaintiff  a  deed  to  the  property,  which  deed  he  had  drawn 
and  executed,  and  gave  it  to  plaintiff,  saying:  "Here,  wife, 
here's  a  gift.  I  want  this  as  a  proof  of  my  sincerity,  and 
that  it  is  a  pledge  of  my  good  future  conduct  to  you ;  and  I 
will  always  be  kind  and  loving  and  true  to  you  in  the  future. ' ' 
Plaintiff  says  she  believed  that  he  was  sincere  in  what  he 
said,  and  told  him  that  she  would  forgive  him,  and  a  re- 
conciliation took  place.  On  the  17th  of  June,  upon  stipula- 
tion  of  the  parties,  the  divorce  action  was  dismissed  and 
plaintiff  returned  to  the  home  of  her  husband,  resuming 
marital  relations  with  him,  which  continued  until  the  fol- 
lowing February,  when,  as  shown  by  her  testimony,  she 
was,  on  account  of  his  mistreatment  and  abuse,  compelled 
to  leave  him.  It  was  the  province  of  the  trial  court  to 
weigh  and  determine  the  value  of  the  conflicting  evidence. 
[2]  The  testimony  of  plaintiff,  the  truth  of  which  the 
court  believed  as  against  that  of  defendant,  clearly  tends  to 
prove  that  he,  uninfluenced  other  than  by  a  situation  due 
to  his  own  wrongful  acts,  and  prompted  by  a  desire  to 
secure  a  dismissal  of  the  action  wherein  his  wife  was  de- 
clared entitled  to  a  divorce  and  have  her  return  to  him, 
and  being  fully  cognizant  of  the  effect  thereof,  conveyjd 
the  property  to  her  as  her  sole  and  separate  estate. 
Whether  deemed  a  gift  or  for  a  good  consideration,  the 
transfer  is  valid  and  the  transaction  unaccompanied  by 
undue  influence  exerted  by  the  grantee. 

[3]  As  to  the  second  contention,  appellant  makes  no 
argument  in  support  thereof  other  than  claiming  that  the 
transaction  must  be  considered  from  the  standpoint  that 
the  parties  occupied  confidential  relations  toward  each 
other,   from   which,   basing   his  argument   upon   the   entire 
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testimony  adduced,  he  insists  the  wife  was  to  take  and  hold 
the  property  as  community  property  for  the  benefit  of  both. 
No  reasons  are  pointed  out  showing  that  the  court  com- 
mitted error  in  the  ruling.  Moreover,  it  is  the  settled  rule 
that  a  motion  for  nonsuit  should  specify  the  grounds  upon 
which  it  is  made  {Daley  v.  Ritss,  86  Cal.  114,  [24  Pac. 
867]) ;  the  reason  therefor  being  that  upon  the  defect  being 
pointed  out  plaintiff  might  overcome  the  objection  by  addi- 
tional evidence  permitted  by  the  court.  (Warner  v. 
Warner,  144  Cal.  615,  [78  Pac.  24].)  The  motion  was 
made  **on  the  ground  that  they  [the  plaintiff]  have  failed 
to  make  out  a  prima  fade  case;  and  on  the  further  ground 
that  they  have  failed  to  make  out  such  a  case,  if  the  case 
were  tried  before  a  jury,  as  would  warrant  them  in  return- 
ing a  verdict  for  the  plaintiff."  There  is  nothing  in  this 
to  indicate  wherein  the  evidence  was  insufficient  to  make 
out  a  pnma  facie  case,  or  wherein  the  grant  deed  from  de- 
fendant to  plaintiff,  offered  in  evidence,  and  her  testimony 
in  connection  therewith,  failed  to  show  that  she  was  en- 
titled to  the  relief  sought.  If  defendant's  theory  was  that, 
it  having  been  admitted  that  the  parties  were  husband  and 
wife,  by  reason  of  which  fact,  under  section  158  of  the  Civil 
Code,  there  existed  a  confidential  relation  on  account  of 
which  it  devolved  upon  plaintiff,  in  addition  to  proving  the 
execution  and  delivery  of  the  deed,  to  also  show  that  the 
act  of  the  husband  was  not  influenced  by  fraud  or  undue 
influence,  then  he  should  have  so  stated  in  his  motion,  in 
order  that  his  opponent  and  the  court  might  understand 
the  ground  thereof  and  thus,  by  specifically  pointini?  out 
his  objection,  give  his  opponent  an  opportunity  to  introduce 
evidence  to  meet  the  same,  subject  to  the  ruling  of  the  court 
upon  an  application  so  to  do.  (Warner  v.  Warner,  supra,) 
The  third  alleged  error  is  predicated  upon  the  ruling  of 
the  court  in  not  permitting  the  introduction  of  the  jndir- 
ment,  unaccompanied  by  the  judgment-roll,  in  a  second 
action  brought  by  plaintiff  against  defendant  for  a  divort^e 
and  wherein  he  also  asked  for  a  divorce  and  an  adjudica- 
tion of  property  rights.  As  to  the  subject  matter  of 
the  instant  case,  the  judgment  contained  a  finding  **that 
by  reason  of  lack  of  jurisdiction  in  the  premises,  the 
court  expressly  withholds  any  order,  judgment,  or  de- 
cree affecting  the  property   mentioned  in  said  defendant's 


June,  1919.]     People  v.  California  S.  Deposit  etc.  Co.    727 

cross-complaint,  and  leaves  said  parties  to  their  appropriate 
action  at  law  or  otherwise  for  the  settlement  of  any  dispute 
between  them  as  to  said  property."  Hence,  it  appears  that, 
in  so  far  as  the  issues  in  this  case  are  concerned,  the  judg- 
ment was  immaterial.  [4]  Moreover,  it  appears  from  the 
record  that  the  time  within  which  an  appeal  could  have 
been  taken  from  the  judgment  had  not  expired.  As  it  had 
not  become  final,  it  was  properly  excluded  as  incompetent 
evidence. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  21,  1919. 

All  the  Justices  concurred. 


[Civ.    No.    2788.    First    Appellate    District,    Division    Two. — June    25« 

1919.] 

THE  PEOPLE,  PlaintiflF,  v.  CALIFORNIA  SAFE 
DEPOSIT  AND  TRUST  COMPANY  (a  Corporation), 
et  al.,  Defendants;  GEORGE  S.  SMITH,  Appellant; 
E.  De  LOS  MAGEE,  Receiver,  etc.,  Respondent. 

[1]  Statute  op  Limitations — Insolvency  of  Party — Securing  of 
Leave  to  Sue. — A  person  having  a  cause  of  action  against  a  cor- 
poration which  has  been  adjudged  insolvent  and  of  which  a 
receiver  has  been  appointed  cannot  postpone  the  running  of  the 
statute  of  limitations  by  delaying  the  securing  of  leave  of  court 
to  file  a  suit  based  thereon. 

[2]  Id. — Appointment  of  Receiver — Running  of  Statute. — The  ap- 
pointment of  a  receiver  does  not  affect  the  running  of  the  statute 
of  limitations. 

[3]  Id. — When  Defense  of  Laches  Available. — The  defense  of 
laches  is  available  whenever  a  demand  or  other  preliminary  action 
is  necessary  on  the  part  of  the  plaintiff  and  such  action  is  not  taken 
within  the  period  of  the  statute  of  limitations. 

[4]  Id. — Recovery  op  Installments  from  Insolvent  Corporation^ 
Delay  im  Taking  Action. — A  ri«;Iil  of  aetiuu   to   recuv«»r  install- 
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mentfl  which  became  due  fram  a  banking  corporation  more  than 
four  years  prior  to  the  filing  of  a  petition  in  intervention  in  a 
proceeding  brought  under  the  provisions  of  the  Bank  Act  of 
March  24,  1903,  as  amended  in  1905,  for  the  purpose  of  ob- 
taining the  appointment  of  a  receiver  for  the  liquidation  of  the 
affairs  of  such  corporation,  is  barred  both  by  the  statute  of  limi- 
tations and   laches. 

[6]  Leases — Provision  foe  Renewal — Teemination  by  Insolvency — 
Effect  upon  Contract  With  Third  Party. — Where  a  lease  for 
a  given  term  of  years  at  a  stated  rental,  in  addition  to  providing 
for  a  renewal  of  the  lease  at  the  expiration  of  such  term  if  de- 
sired by  the  lessee,  or  for  an  assignment  to  a  certain  third  per- 
son, provides  that  the  insolvency  of  the  lessee  shall  terminate  the 
lease,  and  such  lease  is  cancelled  by  decree  of  court  during  the 
first  term  because  of  insolvency  of  the  lessee,  there  is  no  lease 
in  existence  to  be  renewed  or  assigned  at  the  time  the  second 
tenancy  is  to  have  begun ;  therefore,  certain  monthly  payments  agreed 
to  be  made  to  such  third  person  during  such  second  tenancy  will 
never  arise,  and  no  right  will  ever  vest  in  such  third  person  to 
such  monthly   payments. 

[6]  Book  Accounts — Action  upon  Written  C6ntract. — An  action  to 
recover  installments  due  under  a  written  contract  is  not  an  action 
based  upon  a  book  account,  even  though  the  plaintiff  may  have 
kept  a  memorandum-book  in  which  he  charged  the  amounts  accru- 
ing under  the  contract  and  credited  therein  the  several  payments 
made. 

APPEAL  from  a  jiid«rTnent  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  il  Troutt, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Crane  &  Crane  and  Leon  A.  Blum  for  Appellant. 

De  Laveaga  &  Magee  for  Respondent 

HAVEN,  J. — ^The  above-entitled  proceeding  was  com- 
menced  on  December  7,  1907,  in  the  name  of  the  people  of 
the  state  of  California,  upon  complaint  of  the  bank  commis- 
sioners of  the  state,  under  the  provisions  of  the  Bank  Act 
of  March  24,  1903,  as  amended  in  1905,  for  the  purpose  of 
obtaining  the  appointment  of  a  receiver  for  the  liquidation 
of  the  affairs  of  the  California  Safe  Deposit  and  Trust 
Company   (hereinafter  referred  to  as  the  bank).    The  re- 
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spondent,  E.  De  Los  Magee,  is  the  present  receiver  in  said 
proceeding.  On  July  28,  1917,  by  leave  of  court  first  had 
and  obtained,  the  appellant,  George  S.  Smith,  filed  his  peti- 
tion in  intei'vention  in  said  action,  wherein  he  prayed  for 
judgment  in  the  sum  of  nineteen  thousand  dollars,  with  in- 
terest, alleged  to  be  due  to  said  appellant  upon  certain  con« 
tracts  executed  by  the  bank  prior  to  the  commencement  of 
this  proceeding.  The  facts  upon  which  said  claim  is  based 
are  briefly  these: 

On  July  31,  1906,  appellant,  George  S.  Smith,  was  the 
lessee  of  certain  premises  on  Fillmore  Street,  in  San  Fran- 
cisco. The  bank  desired  to  secure  a  lease  of  said  property, 
and  entered  into  negotiations  with  the  owner  thereof  for 
that  purpose.  As  a  result  of  such  negotiations  the  lease 
between  the  owner  of  the  property  and  the  appellant  was 
canceled,  a  new  lease  was  executed  by  the  owner  to  the 
bank,  and  an  agreement  was  entered  into  between  the  bank 
aYid  appellant,  upon  which  latter  agreement  the  rights 
sought  to  be  enforced  herein  are  based.  Under  such  agree- 
ment the  bank  agreed  to  pay  the  appellant  two  thousand 
dollars  in  cash  and  two  hundred  dollars  a  month  for  a 
period  of  five  years  from  July  31,  1906;  and  further  agreed 
that,  under  certain  conditions,  it  would  continue  said  pay- 
ments of  two  hundred  dollars  a  month  to  appellant  for  a 
second  period  of  five  years  from  and  after  July  31,  1911. 
The  amount  demanded  by  appellant  in  his  present  petition 
in  intervention  covered  the  monthly  payments  for  the 
period  extending  from  March  31,  1909,  to  July  31,  1911, 
and  also  the  entire  payments  for  the  second  period  of  five 
years  from  August  1,  1911,  to  July  31,  1916.  The  lease 
between  the  owner  and  the  bank  contained  a  clause  giving 
the  former  the  option  to  terminate  the  lease  upon  the  in- 
solvency of  the  lessee.  After  the  appointment  of  the  re- 
ceiver, the  owner  demanded  the  termination  of  the  lease 
under  said  clause,  which  was  refused  by  the  receiver.  Liti- 
gation followed,  in  which  a  decree  was  made  canceling  the 
lease.  In  accordance  with  such  decree  the  premises  were 
delivered  by  the  receiver  to  the  owner  on  March  1,  1909.  In 
a  former  suit  the  appellant  recovered  from  the  receiver  the 
monthly  payments  of  two  hundred  dollars  up  to  the  time 
of  such  cancellation  of  the  lease. 

[1]  One  of  the  defenses  pleaded  by  the  respondent  is 
that  the  cause  of  action  set  forth  in  appellant's  petition  in 
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intervention  was  barred  by  subdivision  1  of  section  337  of 
the  Code  of  Civil  Procedure,  and  by  the  laches  of  said 
petitioner.  The  trial  court  found  in  favor  of  the  respond- 
ent  upon  this  defense.  As  the  first  period,  during  which 
monthly  payments  are  claimed  by  appellant  to  have  ma- 
tured, terminated  on  July  31,  1911,  it  is  manifest  that  the 
plea  of  the  statute  of  limitations  as  to  that  cause  of  action 
was  good,  unless  the  running  of  the  statute  was  suspended 
by  reason  of  the  receivership  proceeding.  Appellant  con- 
tends that  the  statute  did  not  run,  for  the  reason  that  his 
present  proceeding  could  have  been  maintained  only  by 
leave  of  court  first  had  and  obtained,  and  in  support  of 
that  contention  cites  Union  Collection  Company  v.  Soide, 
141  Cal.  99,  [74  Pac.  549],  which  follows  Hoff  v.  Funken- 
stein,  54  Cal.  233,  235.  In  both  of  these  cases  it  is  said: 
"The  theory  of  our  statute  of  limitations  is,  that  a  creditor 
has  four  years,  (or  other  time,  as  the  case  may  be)  on  any 
day  of  which  he  may,  of  his  own  volition,  commence  an 
action."  The  first  cnse  above  cited  was  an  action  upon  a 
promissory  note  against  the  maker,  who  had  been  adjudged 
insolvent  under  the  provisions  of  the  insolvency  law  of  1895 
(Stats.  1895,  p.  152).  That  act  contained  a  provision  to 
the  effect  that  *'no  statute  of  limitations  of  this  state  shall 
run  against  a  claim  which  in  its  nature  is  provable  against 
the  estate  of  the  debtor."  In  the  earlier  case  the  action 
was  also  upon  promissory  notes  against  the  maker,  who  had 
been  adjudged  bankrupt  under  the  provisions  of  the  United 
States  bankruptcy  law  then  in  effect.  The  decision  is  based 
upon  a  section  of  such  act  prohibiting  the  maintenance  of 
any  suit  by  a  creditor  proving  his  claim  in  the  bankruptcy 
proceeding.  The  act  under  which  the  present  proceeding 
against  the  California  Safe  Deposit  and  Trust  Company  is 
pending  contains  no  provision  suspending  the  running  of 
the  statute  of  limitations  or  staying  the  commencement  of 
an  action.  It  is  necessary,  however,  for  a  claimant  to  ob- 
tain permission  of  the  court  before  filing  an  action  or  peti- 
tion in  intervention  against  the  receiver.  It  is  this  necessity 
upon  which  appellant  bases  his  claim  that  the  suit  upon  the 
present  demand  could  not  have  been  brought  by  the  appel- 
lant of  his  own  volition,  for  the  reason  that  permission  to 
sue  might  not  have  been  granted  him. 
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It  is  well  settled  that  where  plaintiff's  right  of  action  de- 
pends upon  some  act  to  be  performed  by  him  preliminarily 
to  commencing  suit,  he  cannot  suspend  indefinitely  the  nin- 
ning  of  the  statute  of  limitations  by  delaying  the  perform- 
ance of  the  preliminary  act.  This  for  the  reason  that  he 
has  it  within  his  power  at  all  times  to  do  the  act  which  fixes 
his  right  of  action.  (25  Cyc.  1198.)  This  rule  applies  to 
the  preliminary  necessity  of  obtaining  permission  of  court 
to  file  a  suit.  The  obtaining  of  such  permission  is  no  part 
of  the  plaintiff's  cause  of  action,  but  simply  a  step  in  his 
remedy.  "His  cause  of  action  (if  any  he  has)  accrues  in- 
dependent of  and  prior  to  the  application  for  leave,  and  is 
the  very  basis  upon  which  the  application  rests;  and  hence 
a  statute  of  limitation  commencing  to  run  from  the  dato 
when  his  cause  of  action  accrues,  commences  to  run  from 
the  same  time  that  it  would  commence  if  no  such  leave  were 
required;  that  is  to  say,  in  a  case  like  this  at  bar,  the  stat- 
ute commences  to  run  from  the  time  when  the  wrong  com- 
plained of  was  done,  and  not  from  the  time  of  obtaining 
leave  to  sue."  {Litchfield  v.  McDonald^  35  Minn.  167,  168, 
[28  N.  W.  191].  See,  also,  Ganser  v.  Ganser,  83  Minn.  199, 
[85  Am.  St.  Rep.  461,  86  N.  W.  18].)  In  Williams  v. 
Bergin,  116  Cal.  56,  60,  [47  Pac.  877 J.  this  principle  is 
applied  to  the  failure  of  a  plaintiff  to  df^mand  an  assess- 
ment and  warrant  from  a  superintendent  of  streets,  upon 
the  issuance  of  which  his  right  of  action  upon  a  street 
assessment  depended.  In  County  of  8cm  Luis  Ohispo  v. 
Gage,  139  Cal.  398,  [73  Pac.  174],  it  is  held  that  the  run- 
ning of  the  statute  of  limitations  against  the  demand  of  a 
county  against  the  state  was  not  suspended  by  reason  of  the 
necessity  under  ti.e  law  of  the  presentation  of  a  claim  by 
the  county  to  the  state  board  of  examiners,  which  presenta- 
tion was  a  necessary  prerequisite  to  the  maintenance  of  an 
action  upon  such  demand.  [2]  It  is  also  the  general  rule  that 
the  appointment  of  a  receiver  does  not  affect  the  running 
of  the  statute  of  limitations.  (High  on  Receivers,  sec.  135; 
Alderson  on  Receivers,  sec.  195;  Wh4te  v.  Mead^wcroft,  91 
111.  App.  293.)  [3]  Furthermore,  the  defense  of  laches  is 
available  whenever  a  demand  or  other  preliminary  action  is 
necessary  on  the  part  of  the  plaintiff  and  such  action  is  not 
taken  within  the  period  of  the  statute  of  limitations. 
{Hatrigan  v.  Home  Life  his.  Co.,  128  Cal.  531,  548,  [58  Pae. 
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180,  61  Pac.  99].)  [4]  Under  the  principles  announced  by 
the  above  authorities,  the  right  of  action  of  appellant  for 
the  recovery  of  all  installments  which  became  due  more 
than  four  years  prior  to  the  filing  of  his  petition  in  inter- 
vention was  barred  both  by  the  statute  of  limitations  and 
by  his  own  laches. 

[6]  Part  of  the  payments  claimed  to  be  due  during  the 
second  five  years  matured,  if  at  all,  within  the  statutory 
limitation.  The  facts  with  regard  to  this  second  period  are 
these:  The  agreement  between  the  bank  and  appellant  pro- 
vided that  the  monthly  payments  should  continue  during 
the  second  period  of  five  years,  if  the  bank  itself  renewed 
the  lease  for  that  period.  This  it  did  not  do.  The  agree- 
ment further  provided  that,  if  the  bank  did  not  wish  to 
renew  the  lease,  its  right  to  renew  was  to  be  assigned  to 
appellant,  and  failure  by  the  bank  to  so  assign  would 
obligate  the  bank  to  make  further  payments;  and  also  that 
the  bank  was  obliged  to  notify  the  appellant  thirty  days 
prior  to  June  1,  1910,  that  it  would  either  exercise  its 
option  or  abandon  its  right  thereto,  and  the  failure  to  give 
such  notice  was  to  be  deemed  to  be  the  exercise  by  the 
bank  of  its  option  to  renew  the  lease.  The  bank  did  not 
and  could  not  exercise  its  option  to  renew  the  lease,  nor 
assign  the  same  to  appellant,  for  the  reason  that,  prior  to 
the  time  when  such  option  was  to  be  exercised  or  such 
assignment  to  be  made,  the  lease  had  been  canceled  by 
decree  of  court,  based  upon  a  provision  of  the  lease  itself, 
to  the  eflPect  that  the  insolvency  of  the  bank  should  termi- 
nate the  tenancy.  There  was,  therefore,  no  lease  in  exist- 
ence to  be  renewed  or  assigned  at  the  time  the  second 
tenancy  was  to  have  begun.  The  conditions  under  which 
appellant  was  to  be  entitled  to  the  monthly  payments 
during  the  second  tenancy  never  arose,  and  no  right  ever 
vested  in  appellant  to  such  payments. 

[6]  Appellant  further  contends  that  his  cause  of  action 
is  based  upon  a  book  account,  in  which  the  last  entry  was 
made  on  July  7,  1917,  and,  therefore,  his  cause  of  action 
is  not  barred.  The  alleged  book  account  was  a  memorandum 
kept  by  appellant,  in  which  he  charged  the  amounts  accru- 
ing under  the  contract  and  credited  the  several  payments 
made,  including  that  collected  by  him  as  the  result  of  the 
judgment  in  the  former  suit  above  referred  to.    Appellant's 
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alleged  cause  of  action  is  based  upon  his  contract  and  not 
upon  this  account.  The  writing  is  a  mere  memorandum 
of  debts  accruing  from  an  entirely  independent  source. 
In  Mercantile  Trust  Co.  v.  Doe,  26  Cal.  App.  246,  253,  [146 
Pac.  692],  a  number  of  definitions  of  a  book  account,  as 
applied  to  the  statute  of  limitations,  are  given,  among 
which  is  the  following:  **In  1  Ruling  Case  Law,  page  207, 
it  is  said:  *The  expression  "outstanding  and  open  account" 
has  a  well-defined  and  well-understood  meaning.  In  legal 
and  commercial  transactions  it  is  an  unsettled  debt  arising 
from  items  of  work  and  labor,  goods  sold  and  delivered, 
and  other  open  transactions,  not  reduced  to  writing,  and 
subject  to  future  settlement  and  adjustment.  It  is  usually 
disclosed  by  the  account  books  of  the  owner  of  the  demand, 
and  does  not  include  expre&s  contracts  or  obligations  which 
have  been  reduced  to  writing,  such  as  bonds,  bills  of  ex- 
change, or  promissory  notes.'  "  Under  the  facts  of  this 
case,  the  alleged  book  account  is  not  such  a  one  as  fixes  a 
new  date  for  the  running  of  the  statute  of  limitations. 

Respondent  presents  other  reasons  why  the  appellant's 
cause  of  action  fails,  the  consideration  of  which  is  unneces- 
sary in  view  of  the  conclusions  above  set  forth. 

The  judgment  is  afiirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 


[Ciy.    No.    2753.    Fir«t    Appellate   District,    Division    Two.— ^June    25, 

1919.] 

H.  H.  SCALES,  as  Trustee,  etc.,  Respondent,  v.  ELIZA- 
BETH  M.   HOLJE,   as   Executrix,   etc.,   Appellant. 

[1]  Bankruptcy — Right  of  Trustee  to  Avoid  Fraudulent  Trans- 
fees. — When  a  trustee  in  bankruptcy  seeks  to  avoid  a  fraudulent 
or  any  voidable  transfer  by  the  bankrupt  antedating  the  period 
four  months  preceding  an  adjudication  of  bankruptcy,  he  does 
so,  not  in  the  right  conferred  as  a  concomitant  to  the  due  oper- 
ation of  the  system,  but  exclusively  in  the  cre«litor*s  common-law 


1.  Right  of  creditor  of  bankrupt  to  set  aside  transfer  in  fraud  of 
creditors,  notes,  11  Ann.  Cas.  932;  10  L.  B.  A.  (N.  S.)  305. 
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right.  He  ia,  with  relation  to  these  anterior  transfers,  subro- 
gated to  that  right,  and  may  avoid  only  such  transfers  as  anj 
creditor  might  have  avoided. 

[2]  Id. — Issuance  of  Checks  by  Bankrupt — Action  to  Recover 
Amount — Fraudulent  Conspiracy — Insufficiency  of  Evidencb 
AND  Findings. — In  this  action  by  the  trustee  of  a  bankrupt  cor- 
poration to  recover  the  aggregate  amount  of  certain  checks  drawn 
by  the  president  of  the  corporation,  as  such  official,  more  than  four 
months  prior  to  the  adjudication  in  bankruptcy,  in  payment  of  his 
personal  indebtedness,  there  being  no  evidence  or  finding  regarding  a 
fraudulent  conspiracy,  and  no  finding  as  to  fraud  upon  the  part  of 
the  president  of  the  corporation  or  his  creditor,  of  insolvency  of  the 
corporation,  or  of  contemplated  insolvency  at  the  time  when  the 
checks,  or  any  of  them,  were  issued,  or  that  there  were  existing 
creditors  at  the  times  of  the  payments,  the  judgment  in  favor  of  the 
plaintiff  is  without  support. 

[3]  Corporations — Disposition  of  Assets  by  Sole  Owner — Who 
MAY  Complain. — The  sole  owner  of  a  "one  man  corporation"  may 
do  what  he  will  with  the  assets  and  credits  of  the  corporation, 
and  no  one  may  complain  who  is  Jot  a  creditor  of  the  cor- 
poration at  the  time  of  the  transactum  of  which  complai^it  is 
made.  The  assets  of  a  corporation  are  not  held  in  trust  for  the 
benefit  of  its  creditors  in  any  such  sense  as  to  entitle  a  creditor 
to  attack  as  fraudulent  a  voluntary  conveyance  made  by  the  cor- 
poration  before  he  became  a  creditor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Troutt, 
Judge.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  S.  Spilman  for  Appellant. 

Wm.  H.  II.  Hart  and  T.  John  Butler  for  Respondent. 

LANGDON,  P.  J.— Th.:s  is  an  appeal  by  the  defendant 
from  a  judsrment  for  the  plaintiff  for  $13,053.63.  Plaintiff 
sues  as  trustee  in  bankruptcy  of  the  R.  B.  Moore  Mill  and 
Lumber  Company  to  recover  the  aggregate  amount  of  forty- 
two  checks  drawn  by  R.  B.  Moore  as  president  of  the  Moore 
Mill  aiul  Lumber  Company  and  given  by  him  to  Martin 
Iloljft.  defendant's  testator,  in  payment  of  a  personal  in- 
debtedness of  Monro  to  TToljc.  The  complaint  is  in  two 
counts,   one   count   for   money   had   and   received,   and   the 
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other  to  recover  the  same  funds  as  having  been  paid  out 
of  the  corporation's  treasury  in  fraud  of  creditors  while 
it  was  insolvent  and  as  the  result  of  a  conspiracy  between 
Moore  and  Ilolje.  The  facts  of  the  case  are  briefly:  In 
November,  1906,  Moore  Mill  and  Lumber  Company  waa 
organized  with  a  capital  stock  of  one  hundred  thousand 
dollars,  divided  into  one  thousand  shares  of  one  hundred 
dolVirs  each.  Three  hundred  thirty-three  and  one-third 
shares  each  were  issued  to  Moore  and  Holje.  At  no  time 
during  the  life  of  the  corporation  were  there  any  other 
stockholders  except  "dummy"  directors  holding  one  share 
each  for  which  they  paid  no  consideration.  On  February 
9,  1909,  Moore  individually  purchased  at  par  from  Holje 
all  of  the  shares  owned  by  Holje,  and  for  said  shares  Moore 
gave  Holje  his  promissory  note  for  $33,333.33,  secured  by 
a  pledge  of  shares  then  purchased  by  Moore.  Thereafter, 
Moore  made  payments  on  account  of  interest  on  said  note 
by  checks  drawn  on  an  account  in  the  name  of  Moore  Mill 
and  Lumber  Company.  The  first  of  these  checks  was  dated 
April  29,  1909,  and  the  last  was  dated  October  1,  1913. 
The  principal  of  the  note  given  by  Moore  to  Holje  has 
never  been  paid  in  whole  or  in  part.  Holje  died  on  Jan- 
uary 16,  1914,  and  Moore  died  in  the  spring  of  1914.  In 
June,  1914,  Moore  Mill  and  Lumber  Company  was  adjudi- 
cated a  bankrupt  and  the  plaintiff  was  appointed  trustee 
in  bankruptcy.  In  October,  1914,  plaintiff,  as  trustee,  pre- 
sented to  defendant  a  creditor's  claim  for  the  amount  of 
the  checks  that  had  been  paid  to  Holje.  The  claim  was 
rejected  by  the  executrix  and  this  action  was  brought. 

[1]  The  plaintiff  as  trustee  in  bankruptcy  is  in  no  better 
legal  position  than  the  creditors  whom  he  represents.  There 
is  no  claim  made  that  any  of  the  money  was  paid  to  Holje 
within  four  months  of  the  bankruptcy.  **When  the  trustee 
seeks  to  avoid  a  finiidiilent  or  any  avoidable  transfer  by 
the  bankrupt  antcdrtinjr  tlic  four  mouths,  he  does  so,  not 
in  the  ri»?ht  confcrnd  as  a  concomitant  to  the  due  opera- 
tion of  the  system,  but  exclusively  in  the  creditors'  common- 
law  ri;:ht.  He  is,  with  relation  to  these  anterior  transfers, 
so  to  speak,  subroirated  to  that  liorht.  Such  of  these  anterior 
transfers  as  any  creditor  niiiiht  Imve  avoided,  he  may  avoid. 
Sueh  as  no  creditor  could  liav"  jivoided,  he  cannot  avoid.*' 
Un  re  Grc.u,  47  App.  Div.  Cm-I,  [02  N.  Y.  Supp.  618,  3  Am. 
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Bankr.  Rep.  647].)  The  Bankruptcy  Act,  as  amended  in 
1910  (Act  Cong.  July  1,  1898,  c.  541,  sec.  47a,  30  Stat.  557, 
as  amended  by  Act  Congress,  June  25,  1910,  c.  412,  sec.  8, 
36  Stat.  840,  [U.  S.  Comp.  State.,  sec.  9631,  1  Fed.  State. 
Ann.,  2d  ed.,  933]),  provides  that  as  to  all  property  not  in 
the  castody  of  the  bankruptcy  court,  the  trustee  in  bank- 
ruptcy shall  be  deemed  vested  with  all  the  righte,  remedies, 
and  powers  of  a  judgment  creditor  holding  an  execution 
duly  returned  unsatisfied.  The  time  at  which  the  trustee 
assumes  such  status  is  the  date  of  the  filing  of  the  petition 
in  bankruptcy — in  this  case  June  11,  1914.  {Bailey  v. 
Baker  Ice  Machine  Co.,  2G9  U.  S.  2G3,  [60  L.  Ed.  275,  36 
Sup.  Ct.  Rep.  50,  see,  also,  Rose's  U.  S.  Notes].)  The  righte 
incident  to  such  status  arc  to  be  tested  by  the  law  of  this 
state.  (In  re  Mullen,  101  Fed.  413.)  The  law  of  this  state 
is  that  **in  the  absence  of  fi*aud  every  contract  of  a  debtor 
is  valid  against  all  his  creditors  existing  or  subsequent  who 
have  not  acquired  a  lien  on  the  property  affected  by  such 
coufact."  (Civ.  Code,  sec.  3431.)  Section  3439  of  the 
Civil  Code  provides  that  ** every  transfer  of  property  .  .  . 
xdtk  iiJcnt  to  delay  or  defraud  any  creditor  or  other  per- 
son ...  is  void  against  all  creditors  of  the  debtor.  .  .  .  " 
Sot'tion  3412  of  the  Civil  Code  provides  that  "nor  can 
any  transfer  or  charge  be  adjudged  fraudulent  solely  on 
the  ground  that  it  was  not  made  for  a  valuable  considera- 
ticn;  pvovivlcd,  however,  that  any  transfer  or  encumbrance 
of  property  made  or  given  voluntarily  ...  by  a  party 
tvJiile  insolvent  or  in  contemplation  of  insolvency,  shall  be 
fi-Hudulent,  and  void  as  to  existing  crediiors.**  By  the 
sor'ond  count  of  his  complaint,  the  plaintiff  seeks  tD  state  a 
cause  of  action  under  these  two  last-mentioned  sections  of 
the  code.  He  alleges  a  fraudulent  conspiracy  upon  the 
pnrt  of  Moore  and  Holje  to  d(^fraud  creditors  of  the  eorpo- 
ration,  and  also  alleges  that  the  corporation  was  insolvent 
at  the  times  tlie  payments  were  made.  But  there  is  no 
evidence  or  finding  reprarding  a  fraudulent  conspiracy,  and 
no  findins:  as  to  fraud  upon  tlie  part  of  Moore  or  Holje, 
nor  of  insolvency  of  the  corporation,  nor  of  contemplated 
insolvency  at  the  time  when  the  cheeks,  or  any  of  them, 
were  issued,  nor  thrt  there  were  existincr  creditors  at  the 
timcy  of  the  p;}nu'i;ts.     [2]     There  is  a  failure  of  proof 
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of  sufficient  facts  to  support  the  second  count  of  the  com- 
plaint. 

The  judgment  must  be  supported,  then,  if  at  all,  upon 
the  count  for  money  had  and  received  for  the  use  of  the 
corporation  upon  the  theory  that  the  payment  of  the  per- 
sonal indebtedness  of  Moore  was  an  improper  application 
of  corporate  funds.  It  appears  from  the  admitted  facts 
that  there  were  no  stockholders  except  Moore  interested  in 
the  corporation  during  the  period  when  the  checks  were 
issued.  [S]  It  was  what  has  been  called  a  ''one  man 
corporation,"  It  has  been  repeatedly  held  that  in  such  a 
case,  the  sole  owner  may  do  what  he  will  with  the  assets 
and  credit  of  the  corporation  and  no  one  but  creditors  may 
complain,  (First  Nat,  Bank  v.  Winchester,  119  Ala.  168, 
[72  Am.  St.  Rep.  904,  24  South.  351] ;  Schaiing^  &  Schneider 
Brewing  Co.  v.  Schneider,  110  Mo.  83,  [19  S.  W.  67].)  The 
matter  has  been  considered  by  our  own  supreme  court  in 
the  case  of  Sargent  v.  Palace  Cafe  Co.,  175  Cal.  737,  [167 
Pac.  146],  which  holds  that  a  corporation  may  execute  its 
note  for  the  personal  indebtedness  of  its  sole  stockholder, 
and  no  one  but  the  creditors  of  the  corporation  may  com- 
plain. And  this  brings  us  to  a  consideration  of  the  question 
of  what  creditors  of  a  corporation  may  complain.  We  think 
that  only  such  creditors  may  complain  as  were  creditors  of 
the  corporation  at  the  time  of  the  transaction  of  which 
complaint  is  made.  It  is  said,  in  Clark  and  Marshall  on 
Private  Corporations,  volume  3,  section  777c,  that  it  is  a 
well-settled  rule  of  law  that  if  an  individual  without  any 
intent  to  defraud  creditors,  disposes  of  his  property  for  an 
adequate  consideration,  or  without  any  consideration  at  all, 
subsequent  creditors  cannot  reach  the  property.  They  are 
not  injured,  for  they  have  given  credit  to  the  debtor  in  the 
status  which  he  had  after  the  conveyance  was  made.  This 
rule  applies  to  creditors  of  a  corporation,  as  well  as  to 
creditors  of  a  natural  person.  The  assets  of  a  corporation 
are  not  held  in  trust  for  the  benefit  of  its  creditors  in  any 
such  sense  as  to  entitle  a  creditor  to  attack  as  fraudulent 
a  voluntary  conveyance  made  by  the  corporation  before  he 
became  a  creditor.  (Oraham  v.  La  Crosse  etc.  R.  B.  Co., 
102  U.  S.  148,  153,  [26  L.  Ed.  106,  see,  also,  Rose's  U.  S. 
Notes].) 

There  is  no  evidence  in  the  record  that  there  were  any 
creditors  of  the  corpoiatioii  at  tl.e  vurious  times  that  these 
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eliccks  were  given.  There  is  no  finding  directly  upon  this 
point.     The  court  did  find  that   **the   creditors  of   R.   B. 
Moore  Mill  and  Lumber  Company  were  not  given  notice  of 
the  said  transaction   of   February  9th,   1909,   and  had   no 
knowledge  of  the  execution  of  said  promissory  note  ..." 
The  only  evidence  to  sustain  this  is  the  evidence  of  former 
ofiice  employees  of  the  corporation  who  testified  that  so  far 
as  they  knew  no  notice  was  given  to  creditors  of  the  trans- 
actions complained  of.     There  is  no  evidence  whatever  as 
to  who  the  creditors  were  at  that  time,  or  of  the  amount  of 
tlicir  claims,  or,  in  fact,  that  there  were  any  creditors  at 
fill.     The  only  pretense  of  evidence  upon  the  subject  is  the 
implication  in  the  testimony  of  the  office  employees  to  the 
ofTeet  that  there  were  some  creditors  of  the  corporation  who 
might  have  been  notified.    Tliore  is  nothing  whatever  in  the 
trstinjony   to   indicate   that  the   creditors   at   the   time   the 
checi^s  were  issued,  if  any  there  were,  are  the  same  creditors 
represented  by  the  trustee.    The  mere  general  implication  in 
the  testimony  and  the  findings  that  there  were  some  creditors 
at  the  time  the  note  was  executed  and  the  checks  issued  is 
not  suflleient,  for  as  such  creditors  could  only  recover  the 
amount  they  had  been  injured,  i.  e.,  the  amount  of  their 
rcs]^eetive  claims,  and  as  only  such  creditors  could  recover 
as   wci'c  creditors  at  the  time  of  the  payments  to   Holje, 
specific  findings  upon  these  various  matters  are  necessary 
to    a    pro])cr   judgment.      Each   payment   to    Holje   was   a 
Keparate   and   distinct   transaction;   only  such   creditors    as 
vere   injured   by   the   individual   transactions  may  recover 
upon  the  theory  of  the  case  relied  upon  in  the  first  count 
of   the    complaint. 

As  it  is  impossible  for  us  to  determine  at  this  time  which 
tl-eory  of  the  case  plaintiff  will  attempt  to  sustain  in  the 
event  of  a  retrial,  we  cannot  determine  the  questions  dis- 
cu:>:ed  as  to  which  statute  of  limitation  would  be  applicable 
and  the  admissibility  of  the  counterclaim. 

The  judgment  is  reversed. 

Haven,  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 

by  tlie  supiCHie  court  on  Au;;ust  21,  IDiy. 

All  the  Justices  concurred. 
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[Civ.   No.   1938.     Third   Appellate   District.— June   25,   1919.] 

CARRIE    BEliLE    RANDOLPH    et    al.,    Respondents,    v. 

ALVIS  Q.   HUNT,   Appellant. 

[1]  Negligence — Duty  op  Driver  op  Automobile. — Under  sections 
20  and  22  of  the  Statutes  of  1915  (Stats.  1915,  p.  397),  it  is 
the  duty  of  the  driver  of  an  automobile  upon  a  public  highway 
to  drive  the  car  in  a  careful  and  prudent  manner  and  at  a  rata 
of  speed  not  greater  than  is  reasonable  and  proper,  and  under 
no   circumstances  to   exceed   thirty   miles   per   hoar. 

[2]  Id. — Rule  op  Reasonable  Precaution. — The  rule  of  reasonable 
precaution  which  the  law  enjoins  upon  the  driver  of  an  automo- 
bile upon  a  public  highway  includes  the  necessity  of  making  cer- 
tain that  foot-passengers  are  aware  of  the  rearward  approach 
of  the  vehicle,  that  the  vehicle  itself  Is  at  such  a  distance  from 
the  pedestrian  as  to  avoid  running  over  him  in  his  sudden  panie 
from  surprise  at  knowledge  of  its  unexpected  approach,  and 
finally,  that  the  vehicle  is  under  such  control  as  that  it  may  be 
stopped  promptly. 

13]  Id. — Contributory  Negligence — ^Burden  op  Proop—Question  pob 
Jury. — In  an  action  for  damages  based  upon  negligence,  the  bur- 
den of  proving  contributory  negligence  is  upon  the  defendant; 
and  where  reasonable  minds  might  draw  different  conclusions  upon 
the  question  of  negligence^  the  question  is  for  the  jury,  and  itf 
finding  is   conclusive. 

[4]  Id. — Right  op  Pedestrian  on  Highway. — The  fact  that  a  pedes- 
trian who  is  injured  by  an  automobile  is  walking  on  the  left-hand 
side  of  the  highway  does  not,  of  itself,  constitute  contributory 
negligence.  A  pedestrian  has  the  right  to  use  all  parts  of  a 
road  or  street,  being  chargeable  with  the  exercise  of  a  reasonable 
degree  of  care  to  be  determined  under  all  the  circumstances. 

[5]  Id. — Stress  op  Sudden  Peril — Acts  op  Deceased  Excusable. — 
In  this  action  for  damages  for  the  death  of  the  father  of  the 
plaintiffs  while  traveling  upon  foot  upon  a  public  highway  through 
having  been  struck  by  defendant's  automobile,  there  was  a  reason- 
able excuse  for  the  presence  of  the  deceased  on  the  east  or  left- 
hand  side  of  the  highway,  and,  as  he  was  not  aware  of  the  ap- 
proach of  the  machine  until  it  was  virtually  upon  him,  the  driver 
not  having  given  timely  warning,  the  deceased  was,  under  the 
stress  of  the  sudden  peril,  excusable  for  jumping  as  he  did  to  es- 
cape  the  injury. 

4.  Reciprocal  duty  of  drivor  and  pedestrian  to  nse  care,  notes,  H8 
L.  R.  A.  (N.  S.)  487;  42  L.  R.  A.  (N.  S.)  1178;  51  L.  R.  A.  (N.  S.)  d\)0. 
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[6]  Id. — Operation  of  Car  by  DErENDANT — ^Liability — Sufficikncy 
OP  Complaint. — The  owner  of  such  automobile,  to  be  liable  for 
the  misconduct  in  the  operation  of  the  machine,  most  have  been 
driving,  either  personally  or  through  his  agent,  or  must  have  had 
the  right  to  direct  and  control  the  movements  of  the  machine.  A 
eomplaint,  however,  is  sufficient,  in  the  absence  of  a  special  de- 
murrer or  uncertainty,  if  it  appears  indirectly,  or  by  way  of 
recital,  that  defendant  operated  and  drove  the  car. 

P]  Id. — Cebdibility  of  Witnesses — Question  foe  Juey — Verdict — 
Province  of  Appellate  Court. — In  such  action,  the  defendant 
having  set  up  the  defense  that  the  automobile  was  not  in  his  pos- 
session or  under  his  control  but  in  the  possession  and  under  the 
control  of  the  driver  to  whom  it  had  been  loaned,  and  the  jury 
having  brought  in  a  verdict  in  favor  of  the  plaintiffs,  tlie  appel- 
late court  is  bound  to  assume  that  the  jurors  did  not  believe  the 
defendant's  story,  and  it  cannot  say,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  the  jury  acted  arbitrarily,  or  otherwise 
than  in  good  faith  and  with  an  honest  purpose.  Even  though 
there  arc  certain  circumstances  that  tend  to  discredit  somewhat 
the  statements  of  particular  witnesses,  the  appellate  court  may 
not   interfere  with  the  jury's   discretion  in  that  particular. 

[8]  Id.  —  Ownership  of  Automobile — Presumptions — Confuctino 
Testimony. — From  the  ownership  of  the  automobile  by  the  de- 
fendant there  arises  the  presumption  that  it  was  being  used  for 
his  purposes;  and  such  presumption,  being  legally  sufficient  to 
support  a  verdict,  is  legally  sufficient  to  create  a  conflict  in  the 
evidence,  notwithstanding  the  plaintiffs  introduce  no  evidence  to 
rebut  the  testimony  of  defendant's  witnesses  that  the  machine 
was  not  being  used  for  his  purposes. 

[9]  Id.— Use  of  Car  by  Third  Person — Duty  of  Owner  While  Pas- 
senger Therein. — If  the  owner  of  an  automobile  lends  his 
machine  to  another  and  on  invitation  becomes  a  passenger  therein, 
in  the  nbsence  of  any  agreement  to  the  contrary,  the  owner  has 
the  ritiht.  and,  indeed,  it  is  his  duty  to  prevent,  if  possible,  the 
driver  from  operating  the  machine  in  a  reckless  and  dangerous 
manner  and  in  violation  of  law.  He  cannot  sit  idly  by  and  re- 
frain from  remonstrance,  at  least,  while  knowing  that  the  driver 
is  thus  endangering  the  lives  of  others.  If  he  has  the  opportunity  to 
restrain  the  driver  and  fails  to  take  advantage  of  it,  he  should 
be  held  responsible   for  the  consequences. 

[10]  Id. — Right  of  Control  by  Owner— Instructions. — Under  the 
facta  of  this  case  it  was  not  error  to  instruct  the  jury  "that  the 


6.  Liability  of  owner  of  automobile  when  car  is  being  used  by 
borrower  or  hirer,  note,  33  L.  R.  A.  (N.  S.)  81. 

9.  Owner's  presence  in  automobile  operated  by  another  as  affecting 
former's  liability,  note^  2'  A.  L.  R.  888. 
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defendant  ...  as  the  owner  and  occupant  of  this  automobile,  bad 
the  right  to  control  the  same,  in  the  absence  of  some  agreement 
or  arrangement,  express  or  implied,  whereby  he  parted  with  such 
right  of  control  at  the  time  of  the  accident.  Whether  or  not  such 
an  agreement  or  arrangement  was  made  is  a  question  of  fact 
for  the  jurj  to  determine.  If  you  find  from  the  evidence  that 
the  defendant  .  .  .  had  not  parted  with  such  right  of  control  and 
that  the  deceased  was  killed  as  the  result  of  the  negligent  oper- 
ation of  the  car,  as  alleged  in  the  complaint,  your  verdict  must 
be  for  the  plaintiffs.'' 

[11]  Id. — Sudden  Peril  to  Deceased — Omitting  Precautions  Ex- 
cusable— OoRRECT  Instruction. — An  instruction  "that  if  the  de- 
ceased was  suddenly  put  in  peril  without  having  sufficient  time  to 
consider  all  the  circumstances,  he  is  excusable  for  omitting  some 
precaution  or  making  an  unwise  choice  under  this  disturbing  in- 
fluence, although  if  his  mind  had  been  clear  he  ought  to  have 
done  otherwise.  This  is  especially  true  if  the  peril  is  caused  by 
the  defendant's  fault.  In  such  case,  even  if  in  bewilderment  he 
runs  directly  into  the  vctj  danger  which  he  fears,  he  is  not  at 
fault,"  is  correct  as  an  abstract  statement  of  law,  and  under  the 
evidence  in  this  case  was  pertinent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Yolo  County.    W.  A.  Anderson,  Judge.    AfRrmei 

The  facts  are  stated  in  the  opinion  of  the  court, 

Mastick  &  Partridge,  Elmer  W.  Armfield  and  Arthur  B. 
Eddy  for  Appellant. 

Arthur  C.  Huston  and  Harry  L.  Huston  for  Respondents. 

BURNE*rT,  J. — There  is  substantial  evidence  justifying 
the  following  statement  of  the  facts  as  made  in  the  brief  of 
respondents:  The  deceased,  Samuel  T.  Randolph,  accom- 
panied by  his  son,  Ansel  Randolph,  was  driving  a  cow  south 
on  the  state  higliway  leading  from  Woodland  to  Davis,  in 
Yolo  County.  The  country  is  level  and  the  view  unob- 
structed. The  two  Randolphs  were  in  a  buggy,  and,  be- 
cause of  the  diflBculty  in  thus  driving  the  cow,  the  deceased 
left  the  vehicle  and  proceeded  down  the  highway  on  foot, 
the  son  following  immediately  behind  in  the  buggy.  After 
going  a  short  distance,  an  automobile  horn  was  sounded  and 
a  machine  came  along  and  passed  them  without  accident, 
the  buggy  being  on  the  right-hand  side  of  the  road  looking 
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south,  the  cow  on  the  right-hand  side  of  the  paved  portion 
of  the  highway,  and  the  deceased  Randolph  on  the  extreme 
east  side  of  the  road.  This  car  did  not  belong  to  the  de- 
fendant. After  it  passed,  the  elder  Randolph  started  from 
the  east  side  of  the  road  toward  the  cow  on  the  other  side 
to  continue  driving  her  south.  As  he  reached  the  left-hand 
portion  of  the  paved  highway  an  automobile  owned  by  the 
defendant,  traveling  at  a  high  rate  of  speed,  estimated  to 
be  not  less  than  forty  miles  per  hour,  passed  the  buggy  in 
which  young  Randolph  was  sitting  and  which  was  following 
along  behind  the  cow  and  the  elder  Randolph,  As  it  passed 
the  buggy,  an  occupant  of  the  automobile  sounded  an  alarm 
by  calling  to  Mr.  Randolph,  who  was  standing  on  the  road 
facing  south.  Mr.  Randolph,  hearing  the  machine,  possibly 
became  confused;  in  any  event,  he  jumped  from  the  paved 
portion  of  the  road,  easterly,  supposing,  probably,  that  the 
automobile  would  pass  down  the  pavement  and  between  him 
and  the  cow.  Almost  simultaneously  the  automobile  struck 
the  deceased,  throwing  his  body  thirty-four  feet  from  the 
point  of  contact  with  the  machine.  The  automobile  turned 
to  the  left  with  both  brakes  locked  and  continued  between 
the  paved  portion  and  the  highway  for  a  distance  of  ten 
posts,  or  about  eighty  feet.  After  passing  ten  posts  it  col- 
lided with  the  fence  bordering  the  highway,  cutting  four 
posts  squarely  in  two  and  almost  cutting  the  fifth  one.  It 
then  traveled  a  distance  of  thirty-five  posts,  or  about  250 
feet,  before  it  stopped,  thus  clearly  indicating  its  great  rate 
of  speed  at  the  time  of  the  accident.  Mr.  Randolph  lived 
about  two  weeks,  dying  on  the  20th  of  April,  and  he  left  a 
surviving  widow  and  ten  children,  who  are  all  respondents 
herein. 

The  foregoing  facts  reveal  a  case  of  negligence  on  the  part 
of  the  driver  of  the  automobile,  which  may  be  said  to  be 
the  proximate  cause  of  the  death  of  Mr.  Randolph. 

[1]  The  duty  of  a  driver  of  an  automobile  in  relation 
to  the  rights  of  others  traveling  upon  the  highway  is  set 
forth  in  sections  20  and  22  of  the  Statutes  of  1915,  page 
397,  and  it  is  sufficient  to  say  that  they  require  that  he 
shall  drive  the  car  in  a  careful  and  prudent  manner  and  at 
a  rate  of  speed  not  greater  than  is  reasonable  and  proper 
and  under  no  circumstances  to  exceed  thirty  miles  per  hour. 
[2]     In  a  case  somewhat  similar  to  this,  the  supreme  court. 
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in  Raymond  v.  Hill,  168  Cal.  475,  [143  Pac.  748],  construing 
the  rule  of  reasonable  precaution  which  the  law  enjoins, 
declared  that  it  includes  **the  necessity  of  raaking  certain 
that  foot-passengers  are  aware  of  the  rearw^ard  approach  of 
the  vehicle ;  that  the  vehicle  itself  is  at  such  a  distance  from 
the  pedestrian  as  to  avoid  running  over  him  in  his  sudden 
panic  from  surprise  at  knowledge  of  its  unexpected  ap- 
proach, and  finally,  that  the  vehicle  is  under  such  control 
as  that  it  may  be  stopped  promptly/'  The  testimony  of  the 
witnesses  for  plaintiffs  shows  that  none  of  these  conditions 
was  observed  by  the  driver,  and  hence  that  he  violated  a 
duty  he  owed  to  the  deceased  and  was  chargeable  with  ac- 
tionable negligence. 

[3]  Nor  can  it  be  maintained  that  the  only  rational 
inference  is  that  deceased  was  guilty  of  contributory  negli- 
gence. The  burden,  of  course,  was  upon  defendant  to  estab- 
lish this  defense.  Where  reasonable  minds  might  draw 
different  conclusions  upon  the  question  of  negligence,  the 
question  is  for  the  jury  and  its  finding  is  conclusive.  {Zib- 
hell  V.  Southern  Pacific  Co.,  160  Cal.  237,  [116  Pac.  513].) 
The  argument  of  appellant  is  based  largely  upon  the  as- 
sumption that  the  testimony  of  his  witnesses  is  true  and 
should  have  been  accepted  by  the  jury.  His  witnesses  do 
indeed  make  a  strong  showing  in  favor  of  the  contention 
that  the  only  negligence  in  the  case  was  that  of  the  de- 
ceased, but  a  very  different  aspect  is  presented  by  the  evi- 
dence of  the  plaintiffs,  and,  we  think,  it  cannot  be  doubted 
that  there  is  ground  upon  both  of  these  questions  for  a 
rational  inference  adverse  to  appellant. 

[4]  It  may  be  added  that  the  claim  of  contributory  neg- 
ligence by  reason  of  the  fact  that  deceased  was  on  the  east 
side  of  the  highway  is,  in  our  judgment,  without  merit.  It 
is,  of  course,  true  that  a  pedestrian  has  the  right  to  use 
all  parts  of  a  road  or  street,  being  chargeable  with  the  exer- 
cise of  a  reasonable  degree  of  care  to  be  determined  under 
all  the  circumstances  of  the  case.  In  the  Raymond  case  it 
is  said:  **It  was  legally  permissible  for  the  defendant  to 
use  the  easterly  or  left-hand  side  of  the  highway  as  he 
undertook  to  use  it,  and  no  neglisrence  could  be  predicated 
merely  upon  such  use,  it  appearing  that  the  roadway  was 
of  ample  width  to  permit  that  use  with  safety  to  pedestrians 
and  a  clear  passage  to  approaching  vehicles."     (See,  also, 
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StoUman  v.  MaHin,  28  Cal.  App.  338,  [152  Pac.  319].) 
[5]  Herein  there  was  a  reasonable  excuse  for  the  presence 
of  deceased  on  the  east  side;  it  is  a  fair  inference  that  the 
traveled  portion  of  the  road  was  clear;  that  there  was  ample 
room  for  the  appellant  to  pass  without  endangering  or 
injuring  anyone;  that  the  driver  did  not  sound  the  horn  or 
give  any  warning  of  his  approach  until  he  passed  the  buggy ; 
that  deceased  was  not  aware  of  his  approach  until  the 
machine  was  virtually  upon  him,  and  that,  under  the  stress 
of  sudden  peril,  he  was  excusable  for  jumping  as  he  did  to 
escape  the  danger.  (Blackwell  v.  Remuick,  21  Cal.  App. 
131,   [131  Pac.  94].) 

The  case  seems  to  have  been  tried  with  care,  the  fullest 
opportunity  was  given  to  both  parties  to  support  and  vindi- 
cate their  contentions,  and  no  complaint  is  made  of  anj' 
ruling  of  the  court  as  to  the  admissibility  of  evidence. 
Appellant  does,  however,  assail  the  action  of  the  court  in 
overruling  the  demurrer  to  the  complaint,  and  in  giving 
certain  instructions  to  the  jury.  And  these  considerations 
will  receive  our  attention. 

The  complaint  alleged:  **That  on  or  about  the  seventh 
day  of  April,  1916,  while  the  said  Samuel  T.  Randolph  was 
driving  a  cow  on  the  public  highway  in  the  said  county  of 
Yolo,  assisted  by  his  son,  Ansel  Randolph,  a  plaintiflE  herein, 
who  was  at  said  time  in  a  buggy  drawn  by  a  horse,  an 
automobile  owned  and  occupied  by  the  defendant  herein 
was,  at  said  time,  so  carelessly  and  negligently  driven  on 
said  public  highway  that  it  collided  with  the  said  Samuel 
T.  Randolph,  inflicting  injuries  which  resulted  in  his  death, 
on  the  twentieth  day  of  April,  1916;  that  said  automobile 
so  owned  and  occupied  by  the  said  defendant  was  not  driven 
in  a  careful  manner  with  due  regard  for  the  safety  and 
convenience  of  pedestrians  and  of  all  other  vehicles  or  traffic 
upon  said  highway;  that  the  same  was  not,  at  said  time, 
operated  or  driven  in  a  careful  or  prudent  manner  and  at 
a  rate  of  speed  that  was  reasonable  and  proper  having  re- 
gard to  the  traffic  and  use  of  the  said  highway;  that  at 
said  time  said  automobile  was  operated  and  driven  at  such 
a  rate  of  speed  as  to  endanger  the  life  and  limb  of  the  said 
Randolph;  that  by  reason  of  the  said  negligence  and  care- 
lessness of  the  said  defendant  in  so  operating  and  driving 
the  said  automobile  the  same  collided  with  the  said  Ran- 


June,  1919.]  Randolph  v.  ITunt.  745 


dolph  as  aforesaid,  inflicting  injuries  causing  his  death;  that 
the  death  of  the  said  Randolph  was  due  to  the  negligence 
and  carelessness  of  said  defendant  herein,  as  aforesaid." 

[6]  There  was  no  special  demurrer  to  the  complaint  but 
the  contention  of  appellant  is  that  a  cause  of  action  was  not 
stated  for  the  reason  that  the  complaint  does  not  allege  that 
the  automobile  was  operated  by  the  defendant.  The  grava- 
men of  the  charge  consists,  manifestly,  in  the  speed  and 
recklessness  with  which  the  machine  was  run.  A  material 
fact,  therefore,  was  the  responsibility  of  appellant  for  this 
want  of  care  in  the  operation  of  the  machine.  Appellant, 
to  be  liable  for  the  consequences  of  this  misconduct,  must 
have  been  driving  either  personally,  or  through  his  agent, 
or  must  have  had  the  right  to  direct  and  control  the  move- 
ments of  the  machine.  Hence,  it  is  claimed  that  there 
should  have  been  an  express  averment  to  that  effect,  and 
that  it  was  not  sufficient  to  aver  that  appellant  was  the 
owner  and  occupant  of  the  automobile.  But  the  most  that 
can  be  said  is  that  there  is  a  defective  allegation  of  appel- 
lant's connection  with  the  driving  of  the  car.  It  does 
appear  indirectly,  rather  by  way  of  recital,  it  is  true,  that 
defendant  operated  and  drove  the  car.  This  was  sufficient 
in  the  absence  of  a  demurrer  for  uncertainty.  Moreover, 
the  issue  was  directly  tendered  by  the  answer  in  the  follow- 
ing averment:  ''But  in  that  behalf  this  defendant  alleges 
that  the  said  automobile  was  not  in  the  possession  or  con- 
trol of  this  defendant  but  was  at  said  time  in  the  pos- 
session and  control  of  one  Evans  Triggs."  It  may  be 
added  that  no  objection  was  offered  to  the  introduction  of 
evidence,  and  the  complaint  was  treated  at  the  trial  as 
though  it  were  sufficient.  It  is  quite  apparent,  therefore, 
that  appellant  suffered  no  prejudice  by  reason  of  said 
defect,  if  we  admit  that  it  existed.  The  question  is 
thoroughly  considered  in  SlangJiier  v.  Ooldberg',  Bawen  & 
Co.,  26  Cal.  App.  318,  [147  Pac.  90],  and  Boyle  v.  Coaai 
Imp.  Co,,  27  Cal.  App.  714,  [151  Pac.  25],  and  each  is  de- 
cisive of  the  controversy  here. 

One  of  the  important  points  in  the  case  is  whether  there 
was,  in  fact,  sufficient  evidence  to  hold  appellant  responsible 
for  the  acts  of  the  colored  man,  Triggs,  in  driving  the  car. 
We  have  already  called  attention  to  the  averment  of  the 
answer  in  that  respect  and  we  may  state  that  the  driver, 
appellant  and  his  son,  all  tJoLificd  bul:i:itantia!!y  t!iat  Triggs 


746  Randolph  v.  Hunt.  [41  Cal.  App. 


borrowed  the  car  to  go  to  Sacramento  in  quest  of  employ- 
ment and  that  he  invited  appellant  to  go  along  to  recom- 
mend him  at  a  certain  garage  in  said  city.  Bnt  notwith- 
standing this  testimony,  respondents  contend  that  there  are 
two  theories,  upon  either  of  which  the  verdict  of  the  jury 
may  be  justified.  The  first  is  that  the  jury  was  warranted 
in  rejecting  the  story  as  untrue  and  holding  that  there  was 
no  such  arrangement  between  Hunt  and  Triggs  whereby  the 
car  was  loaned  to  the  latter.  The  second  is,  that  if  said 
car  was  borrowed,  appellant  did  not  part  with  control  of  it 
and  that  it  was  his  duty  as  owner  and  occupant  to  see  that 
it  was  operated  in  a  careful  and  prudent  manner,  and  that 
he  is  responsible  for  the  consequences  of  his  violation  of  this 
duty. 

[7]  As  to  the  first  of  these  contentions,  it  cannot  be 
said  here  that  the  jury  was  bound  to  accept  the  statement 
of  said  witnesses  as  true.  Being  the  exclusive  judges  of 
the  weight  of  the  evidence  and  the  credibility  of  the  wit- 
nesses, if  the  testimony  did  not  carry  conviction  to  their 
minds,  they  had  the  legal  right  to  reject  it.  We  must 
assume  that  they  did  not  believe  the  story,  and  we  cannot 
say,  in  the  absence  of  any  showing  to  the  contrary,  that 
the  jury  acted  arbitrarily,  or  otherwise  than  in  good  faith 
and  with  an  honest  purpose.  We  would  not  be  justified  by 
the  record  in  branding  the  statement  of  these  witnesses  as 
false,  although  there  are  certain  circumstances  that  tend 
somewhat  to  discredit  it,  but  we  are  not  in  a  position  to 
interfere  with  the  jury's  discretion  in  that  particular. 

[8]  But  it  is  said  by  appellant  that  there  was  no  evi- 
dence to  the  contrary,  and,  therefore,  it  was  the  duty  of 
the  jury  to  find  upon  this  issue  in  his  favor.  It  is  not 
disputed  that  from  the  ownership  of  the  automobile  the 
presumption  arises  that  it  was  being  used  for  appellant's 
purposes.  (West  v.  Kern,  88  Or.  247,  [L.  R.  A.  1918D,  920, 
171  Pac.  413,  1050] ;  MrWhirter  v.  Fuller,  35  Cal.  App. 
288,  [170  Pac.  417].)  But  it  is  claimed  that  this  presumj)- 
tion  was  no  longer  of  any  effect,  after  the  introduction  of 
testimony  by  witnesses  to  the  contrary,  and  that  the  jury 
could  not  legally  be  influenced  by  it  in  finding  a  verdict. 
It  amounts  to  the  contention  that  said  presumption  would 
be  sufficient  to  support  the  verdict  if  there  were  no  evidence 
to  the  contrary,  but  it  is  insufficient  in  the  presence  of  ad- 
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verse  evidence.  We  cannot  understand  how  a  presumption 
can  be  thus  changed  in  its  character  as  evidence.  If  it  is 
legally  sufficient  to  support  a  verdict,  it  must  be  legally 
sufficient  to  create  a  conflict  in  the  evidence.  We  may  add 
that  appellant's  view  is  opposed  to  the  law  as  provided  in 
subdivision  2  of  section  2061  of  the  Code  of  Civil  Pro- 
cedure, and  as  interpreted  bj^  the  supreme  and  appellate 
courts  of  this  state. 

In  commenting  upon  a  certain  statement  made  by  the 
supreme  court  in  the  case  of  Adams  v.  Hopkins,  144  Cal. 
36,  [77  Pac.  712],  this  court,  in  Keating  v.  Morrissey,  6  Cal. 
App.  171,  [91  Pac.  680],  said:  '*The  rule  as  thus  stated 
is  undoubtedly  sound  and  applicable  to  all  disputable  pre- 
sumptions of  fact.  In  truth,  their  very  characterization 
as  'disputable  presumptions'  carries  with  it  necessarily  the 
right  to  controvert  them  by  other  evidence  and  the  com- 
plete exhaustion  of  their  force  when  evidence  has  been 
introduced  sufficient  to  destroy  the  verity  of  the  facts  for 
which,  until  then,  the  law,  for  reasons  of  expediency,  makes 
them  responsible  vouchers.  The  presumption  of  a  con- 
sideration is,  indeed,  enough  to  support  the  note,  in  the 
absence  of  evidence  to  the  contrary.  But  in  whom  is  vested, 
under  our  system,  the  exclusive  province  of  determining 
when  there  is  evidence  to  the  contrary?  There  must  be,  as 
counsel  will  concede,  a  determination  by  somebody  that 
there  is  in  fact  evidence  to  the  contrary.  The  fact  that 
the  record  here  seems  to  show  'evidence  to  the  contrary'  is 
not  enough,  so  far  as  our  power  over  the  verdict  and  find- 
ings is  concerned.  It  must  have  been  'evidence  to  the 
contrary'  to  which  the  proper  tribunal  has  given  such 
weight  as  to  enable  it  to  say  that  such  'evidence  to  the 
contrary'  has  overcome  and  dispelled  the  presumption." 
It  may  be  added  that  the  supreme  court  declined  to  order 
the  case  up.  The  same  principle  is  declared  in  Ruth  v. 
Krone,  10  Cal.  App.  770,  [103  Pac.  960]  ;  Reclamation  Bis- 
trict  No.  70  v.  Sherman,  11  Cal.  App.  399,  [105  Pac.  277] ; 
Estes  V.  Ballard,  22  Cal.  App.  344,  [134  Pac.  361]  ;  Pacific 
Portland  Cement  Co.  v.  Reinecke,  30  Cal.  App.  501,  [158 
Pac.  1041] ;  Phillips  v.  Huffaker,  35  Cal.  App.  531,  [170 
Pac.  431] ;  People  v.  Milner,  122  Cal.  171,  [54  Pac.  833] ; 
Osgood  V.  Los  Angeles  etc.  Co.,  137  Cal.  280,  [92  Am.  St. 
Rep.  171,  70  Pac.  169] ;  Sarraille  v.  Calmon,  142  Cal.  651, 
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[76  Pac.  497];  Collins  v.  Maude,  144  Cal.  289,  [77  Pac. 
945] ;  Cody  V.  Market  St.  Ry,  Co.,  148  Cal.  90,  [82  Pac. 
666] ;  Bcllus  v.  Peters,  165  Cal.  112,  [130  Pac.  1186] ;  Len- 
ninger  v.  Lenninger,  167  Cal.  297,  [139  Pac.  679] ;  Hitch- 
cock  V.  Rooney,  171  Cal.  285,  [152  Pac.  913];  PoAst  v. 
Shearer,  172  Cal.  239,   [156  Pac.  466]. 

Apt  quotations  might  be  made  from  all  the  foregoing 
decisions  to  the  effect  that  a  presumption  is  evidence;  that 
it  will  produce  a  conflict  with  other  evidence  introduced 
to  rebut  it,  and  that  it  is  for  the  trial  court  or  jury  to 
determine  whether  or  not  such  evidence  is  sufficient  to  over- 
come the  presumption. 

We  have  been  at  pains  to  restate  the  doctrine  and  to  cite 
the  large  number  of  decisions,  because  it  is  so  earnestly 
contended  by  appellant  that  the  rule  is  otherwise.  In 
support  of  his  contention  he  cites  quite  a  number  of  cases, 
three  of  which  we  may  briefly  notice. 

In  Potts  V.  Pardee,  220  N.  Y.  431,  [116  N.  E.  78],  the 
court  of  appeals  declare:  **The  automobile  was  owned  by 
the  defendant  and  this  fact  was  prima  facie  evidence  of 
her  responsibility  for  the  manner  in  which  it  was  driven. 
{Ferris  v.  Sterling,  214  N.  Y.  249,  [Ann.  Cas.  1916D,  1161, 
108  N.  E.  406]  ;  Kellogg  v.  Church  Charity  Foundation  of 
L.  I.  203  N.  Y.  191,  [Ann.  Cas.  1913A,  883,  38  L.  R.  A.  (N.  S.) 
481,  96  N.  E.  406].)  The  presumption  growing  out  of  a 
prima  facie  case,  however,  remains  only  so  long  as  there  is 
no  substantial  evidence  to  the  contrary.  When  that  is 
offered  the  presumption  disappears,  and  unless  met  by 
further  proof  there  is  nothing  to  justify  a  finding  based 
solely  upon  it."  It  is  to  be  observed,  though,  in  that  case 
that  the  evidence  in  opposition  to  the  presumption  was 
offered  by  the  plaintiff  himself  and,  of  course,  he  could 
hardly  rely  upon  the  presumption  when  he  had  vouched 
for  the  credibility  of  a  witness  who  virtually  testified  that 
there  was  no  place  for  the  operation  of  such  presumption. 

We  find  a  similar  situation  in  the  case  of  Brown  v.  Chev- 
rolet Motor  Co.  of  California,  39  Cal.  App.  738,  [179  Pac. 
697],  the  court  citing  as  authority  the  Potts  ease,  supra, 
and  another  New  York  decision,  Matter  of  Carroll  v. 
Knickerbocker  Ice  Co.,  218  N.  Y.  435,  [Ann.  Cas.  1918B, 
540,  113  N.  E.  507J. 
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The  more  recent  case  is  Maupin  v.  Solomon,  ante,  p.  323, 
[183  Pac.  198],  Therein,  it  seems  to  have  been  conceded  by 
respondent,  however,  that  the  evidence  against  the  presump- 
tion was  ** clear  and  convincing,"  and,  therefore,  it  was  just 
that  he  should  not  be  allowed  to  urge  the  presumption.  In 
support  of  the  court's  conclusion,  quotation  is  made  from 
Savings  and  Loan  Soc.  v.  Burnett,  106  Cal.  514,  [39  Pac. 
922],  as  follows:  *' Presumptions  are  allowed  to  stand  not 
against  the  facts  they  represent  but  in  lieu  of  proof  of 
facts,  and  when  the  fact  is  proven  to  the  contrary  to  the 
presumption  no  conflict  arises,  but  the  presumption  is  simply 
overcome  and  dispelled."  But  the  limitation  of  this  prin- 
ciple is  correctly  prescribed  by  the  supreme  court  in  the 
later  decision  of  People  v.  MUner,  122  Cal.  171,  [54  Pac. 
833],  in  an  opinion  written  by  the  same  justice.  Therein 
it  is  said:  **By  section  2061,  subdivision  2,  of  the  Code  of 
Civil  Procedure,  jurors  are  to  be  instructed  *that  they  are 
not  bound  to  decide  in  conformity  with  the  declarations  of 
any  number  of  witnesses,  which  do  not  produce  conviction 
in  their  minds,  against  a  less  number  or  against  a  presump- 
tion or  other  evidence  satisfying  their  minds.'  In  this  is 
a  distinct  recognition  of  the  facts:  1.  That  a  presumption  is 
evidence;  and,  2.  That  it  is  evidence  which  may  outweigh 
the  positive  testimony  of  witnesses  against  it.  It  has  been 
said  that  disputable  presumptions  are  allowed  to  stand,  not 
against  the  facts  they  represent,  but  in  lieu  of  the  proof 
of  the  facts,  and  that  when  the  fact  is  proven  contrary  to 
the  presumption  no  conflict  arises,  but  the  presumption  is 
simply  overcome  and  dispelled.  (Savings  and  Loan  Soc.  v. 
Burnett,  106  Cal.  514,  [39  Pac.  922].)  This  is  true. 
Against  a  proved  fact,  or  a  fact  admitted,  a  disputable 
presumption  has  no  weight  but  where  it  is  undertaken  to 
prove  the  fact  against  the  presumption,  it  still  remains  with 
the  jury  to  say  whether  or  not  the  fact  has  been  proved; 
and,  if  not  satisfied  with  the  proof  offered  in  its  support, 
they  are  at  liberty  to  accept  the  evidence  of  the  presump- 
tion. In  the  Burnett  case,  supra,  both  parties  testified  to 
a  state  of  facts  contrary  to  the  presumption.  It  was  like 
an  admission;  it  relieved  the  question  from  conflict."  Such 
must  be  the  rule  if  we  are  to  give  effect  to  the  fundamental 
doctrine  that  clothes  the  jury  with  the  authority  to  pass  upon 
questions  of  fact.    A  case  might  arise,  of  course,  where  an 
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appellate  court  would  be  justified  in  setting  aside  a  verdict 
upon  the  ground  that  a  jury  had  accorded  too  much  weight 
to  a  mere  presumption,  but,  ordinarily,  such  error  can  only 
be  corrected  by  the  trial  judge  on  motion  for  a  new  trial. 

[9]  Again,  if  the  owner  of  an  automobile  lends  his 
machine  to  another  and  on  invitation  becomes  a  passenger 
therein,  in  the  absence  of  any  agreement  to  the  contrary, 
the  owner  has  the  right,  and,  indeed,  it  is  his  duty  to  pre- 
vent, if  possible,  the  driver  from  operating  the  machine  in 
a  reckless  and  dangerous  manner  and  in  violation  of  law. 
He  cannot  sit  idly  by  and  refrain  from  remonstrance,  at 
least,  while  knowing  that  the  driver  is  thus  endangering  the 
lives  of  others.  If  he  has  the  opportunity  to  restrain  the 
driver  and  fails  to  take  advantage  of  it,  he  should  be  held 
responsible  for  the  consequences.  This  is  the  just  view, 
and  it  is  supported  by  the  authorities.  The  general  rule 
is  stated  in  28  Cyc.  38,  as  follows:  ** Where  an  injury  is 
inflicted  by  the  use  or  operation  of  a  motor  vehicle,  upon 
the  public  highway  the  owner  thereof  is  liable  to  respond 
in  damages  therefor,  if  the  vehicle  was  being  operated  by 
such  owner  or  was  under  his  control  ...  In  all  cases  where 
the  owner  is  present  he  will  be  responsible  for  injuries  sus- 
tained by  third  persons  unless  the  operator  disobeys  in- 
structions as  the  owner  is  in  law  in  control  of  the  vehicle." 

We  have  an  illustration  of  the  principle  in  Crittenden  v. 
Mwrphy,  36  Cal.  App.  803,  [173  Pac.  595],  wherein  it  is 
said:  **The  owner  owes  the  duty  to  the  traveling  public  to 
see  to  it  that  his  car,  when  driven  on  the  streets,  with  his 
permission  and  for  the  purposes  for  which  the  car  was 
purchased,  should  be  driven  carefully  and  with  due  con- 
sideration to  their  rights ;  and  the  owner  should  not  in  good 
conscience  be  allowed  to  disclaim  his  responsibility  on  the 
ground  that  the  use  thus  contemplated  and  authorized  by 
him  is  permissive  only." 

Viewing  the  case  in  the  light  of  the  admitted  facts,  we 
must  conclude  that  it  was  apparent  to  Triggs  and  to  ap- 
pellant that  the  situation  was  dangerous  to  the  elder  Ran- 
dolph. They  saw  a  man  driving  a  cow  followed  by  a  buggy. 
At  a  considerable  distance  they  were  aware  of  the  peculiar 
condition.  They  had  abundant  opportunity  to  observe  the 
presence  of  the  Randolphs  and  to  bring  the  car  under  con- 
trol and  to  pass  them  without  injury  to  anyone.     Under 
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the  circumstances,  both  the  driver  and  the  owner  were 
properly  chargeable  with  responsibility  for  driving  at  a 
great  rate  of  speed  and  without  proper  control  of  the  motor 
into  this  perilous  situation.  It  is  not  unreasonable  to  infer 
that  if  appellant  had  given  proper  direction  to  the  driver, 
the  accident  would  have  been  averted;  and  it  is  not  unjust 
to  hold  the  owner  to  this  measure  of  responsibility. 

We  think  the  foregoing  may  be  summed  up  in  these 
propositions:  1.  The  question  of  the  alleged  agreement  with 
Triggs  was  submitted  to  the  jury;  it  was  resolved  against 
appellant  on  conflicting  evidence,  and  this  finding  cannot  be 
reviewed  by  this  court.  2.  Assuming  the  existence  of  the 
arrangement  as  claimed  by  appellant  there  was  nothing 
therein  whereby  appellant  surrendered  the  right  to  control 
the  car  while  he  was  a  passenger  therein.  3.  The  law  im- 
posed upon  him  the  duty  not  to  allow  the  driver  to  operate 
the  machine  in  violation  of  the  statute,  and  4.  Under  the 
circumstances  it  was  his  duty  to  direct  and  insist  that  the 
driver  operate  the  machine  with  ordinary  care  and  due 
regard  to  the  safety  of  pedestrians. 

Appellant  attacks  certain  instructions  given  by  the  court, 
but  we  think  the  law  was  correctly  given  in  the  careful  and 
comprehensive  charge  to  the  jury. 

[10]  One  of  these  is  as  follows:  **You  are  instructed 
that  the  defendant,  Hunt,  as  the  owner  and  occupant  of 
this  automobile,  had  the  right  to  control  the  same,  in  the 
absence  of  some  agreement  or  arrangement,  express  or  im- 
plied, whereby  he  parted  with  such  right  of  control  at  the 
time  of  the  accident.  Whether  or  not  such  an  agreement 
or  arrangement  was  made  is  a  question  of  fact  for  the  jury 
to  determine.  If  you  find  from  the  evidence  that  the  de- 
fendant. Hunt,  had  not  parted  with  such  right  of  control 
and  that  the  deceased  was  killed  as  the  result  of  the  negli- 
gent operation  of  the  car,  as  alleged  in  the  complaint,  your 
verdict  must  be  for  the  plaintiffs."  The  principal  criticism 
of  the  instruction  is  that  it  implies  that  the  right  of  control 
rather  than  the  exercise  of  control  was  the  vital  question. 
The  instruction  could  not  have  been  misleading,  however, 
under  the  evidence.  There  was  no  showing  that  appellant 
did  exercise  or  attempt  to  exercise  any  control  over  the 
driver.  Hence  his  responsibility  for  the  accident  depended 
upon  the  question,  after  all,  whether  he  had  such  right  or 
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it  was  his  duty  to  control  or  endeavor  to  control  the  opera- 
tion of  the  machine.  Of  course,  an  instruction  is  some- 
times abstractly  erroneous  and  yet  perfectly  harmless  when 
applied  to  the  facts  of  the  particular  case. 

We  can  see  no  valid  objection  to  the  following  instruc- 
tion: **You  are  instructed  that  it  is  admitted  by  the  plead- 
ings that  the  defendant,  Hunt,  was  the  owner  and  one  of 
the  occupants  of  the  automobile  at  the  time  of  the  collision. 
This  is  prima  facie  proof  that  the  driver  was  engaged  in  the 
owner's  service  and  a  presumption  arises  that  the  car  was 
in  use  for  the  owner's  benefit.  Testimony  that  the  automo- 
bile was  loaned  to  Triggs  does  not,  as  a  matter  of  law, 
destroy  the  presumption  unless  it  is  believed  by  you.  The 
truth  or  falsity  of  this  testimony  is  for  you  to  determine. 
The  jurors  are  the  exclusive  judges  of  the  credibility  of  the 
witnesses  and  the  weight  of  the  testimony.  Therefore,  if 
you  do  not  believe  that  the  said  automobile  was  loaned  to 
said  Triggs,  or  in  his  possession,  as  claimed  by  the  defense, 
then  I  instruct  you  that  if  you  find  that  the  death  of  Ran- 
dolph was  the  result  of  the  negligent  operation  of  the  ear, 
your  verdict  must  be  for  the  plaintiffs,  unless  you  further 
believe  that  the  deceased  was  guilty  of  contributory  negli- 
gence." This  instruction  assuredly  does  not  assume  that 
the  testimony  as  to  the  car  being  loaned  to  Triggs  was 
untrue,  but,  according  to  the  requirement  of  the  law,  it 
directed  the  jury  to  determine  whether  it  was  true  or  false. 
It  must  be  so  that  a  presumption  is  not  destroyed  by  other 
evidence  not  believed  by  the  jury,  or  else  the  presumption 
is  not  evidence  at  all. 

Another  instruction  to  the  effect  that  appellant  is  not 
relieved  from  responsibility  because  he  failed  to  exercise 
control  of  the  machine,  if  he  had  such  right,  is  criticised 
by  appellant.  But  taken  in  connection  with  the  other  in- 
structions and  in  view  of  the  evidence,  it  cannot  be  con- 
sidered erroneous.  There  is  no  ground  for  the  contention 
that  appellant  did  exercise  control  or  that  he  did  not  have 
the  opportunity  of  so  doing.  Indeed,  appellant  relied  en- 
tirely upon  the  positions  that  the  driver  was  not  negligent, 
but  that  if  he  was,  he  was  in  complete  control  of  the  ma- 
chine and  appellant  was  not,  therefore,  liable,  and,  further- 
more, that  deceased  was  guilty  of  contributory  negliarence. 
Ui)on  this  particular  issue,  therefore,  the  only  real  question 
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was  whether  appellant  had  the  right  to  control  the  operation 
of  the  machine. 

[11]  The  following  was  given:  "You  are  instructed  that 
if  the  deceased  was  suddenly  put  in  peril  without  having 
sufTicient  time  to  consider  all  the  circumstances,  he  is  ex- 
cusable for  omitting  some  precaution  or  making  an  unwise 
choice  under  this  disturbing  influence,  although  if  his  mind 
had  been  clear  he  ought  to  have  done  otherwise.  This  is 
especially  true  if  the  peril  is  caused  by  the  defendant's 
fault.  In  such  case,  even  if  in  bewilderment  he  runs  di- 
rectly into  the  very  danger  which  he  fears,  he  is  not  at 
fault."  As  an  abstract  proposition  this  is  vindicated  by 
the  authorities.  {Braly  v.  Fresno  City  Ry.  Co.,  9  Cal.  App. 
417,  [99  Pac.  400] ;  Blackwell  v.  Renwick,  21  Cal.  App.  131, 
[131  Pac.  94];  Schn-eider  v.  Market  Street  Ry.  Co.,  134 
Cal.  482,  [66  Pac.  734] ;  Raymond  v.  lUU,  168  Cal.  475, 
[143  Pac.  748].) 

There  was  evidence  making  the  instruction  pertinent,  and 
being  in  the  hypothetical  form,  it  does  not  invite  criticism. 

Complaint  is  made  that  some  of  the  instructions  are 
irreconcilably  conflicting.  But  we  are  satisfied  that,  when 
the  whole  charge  is  considered,  there  is  no  just  reason  for 
concluding  that  the  jury  was  misled. 

This  instruction  was  given:  **You  are  further  instructed 
that  the  burden  is  upon  plaintiffs  to  establish  by  a  prepon- 
derance of  the  evidence  that  Triprgs  was  a  servant  or  em- 
ployee of  Mr.  Hunt  and  acting  within  the  scope  of  his  em- 
ployment— that  is,  doing  the  business  for  which  he  was 
employed,  before  Mr.  Hunt  can  be  liable.  If  the  plaintiffs 
have  failed  to  establish  to  your  satisfaction  as  reasonable 
men,  that  Triggs  was  an  employee  of  Mr.  Hunt  and  acting  on 
Mr.  Hunt's  business  at  the  time  of  the  accident,  then  your 
verdict  must  be  for  defendant."  It  might  be  contended 
with  some  plausibility  that  this  instruction  eliminated  from 
the  case  the  question  of  control  by  appellant  by  virtue  of 
being  the  owner  and  occupant  of  the  machine.  Taken  alone 
the  instruction  virtually  told  the  jury  that  plaintiffs  could 
not  recover  in  any  event  unless  they  established  the  fact 
that  Triggs  was  acting  as  the  servant  of  appellant.  As  we 
have  seen,  there  was  the  other  theory,  also,  available  to 
respondents.  But  appellant  has  not  complained  of  this  in- 
struction, as,  indeed,  he  could  not,  since  it  is  more  favorable 
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to  him  than  he  was  entitled  to.  However,  the  infltruetion 
was  understood,  no  doubt,  as  referring  simply  to  the  question 
of  responsibility  of  appellant  by  reason  of  the  agency  of 
Triggs. 

When  so  many  instructions  are  given  upon  various  phases 
of  negligence  and  addressed  to  all  possible  theories  that  can 
find  support  in  the  evidence,  it  is  almost  unavoidable  that 
some  uncertainty  and  some  minor  inconsistencies  will  ap- 
pear. But,  we  think,  there  is  no  suflBcient  showing  hero 
to  justify  a  reversal  of  the  judgment.  Indeed,  we  might 
assume  that  all  the  instructions  were  given  at  the  request 
of  appellant  since  nothing  appears  to  the  contrary.  It  is, 
at  least,  quite  manifest  that  the  larger  part  of  tiiem  was 
given  at  his  instance. 

The  judgment  is  affirmed. 

Chipman,  P.  J.  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  21,  1919,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — In  denying  a  rehearing  in  this  case  we 
deem  it  proper  to  say  that  we  limit  our  approval  of  the 
opinion  of  the  district  court  of  appeal,  on  the  question  of 
the  liability  of  the  owner,  to  the  first  of  the  reasons  assigned 
therein  as  cause  for  afiirmance  of  the  judgment,  that  is  to 
say,  the  reason  summarized  therein  as  follows:  **1.  The 
question  of  the  alleged  agreement  with  Triggs  was  sub- 
mitted to  the  jury;  it  was  resolved  against  appellant  on 
conflicting  evidence,  and  this  finding  cannot  be  reviewed  by 
this  court." 

As  to  the  soundness  of  the  other  reasons  set  forth  by  the 
district  court  for  the  existence  of  such  liability,  we  express 
no  opinion. 

The  petition  for  rehearing  is  denied. 

Shaw,  J.,  Wilbur,  J.,  Melvin,  J.,  Lennon,  J.,  Angellotti, 
C.  J.,  and  Olney,  J.,  concurred. 
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[Civ.    No.    2892.    First    Appellate    District,    Division    Two.— June    26, 

1919.] 

JOSEPH  V.  NADEAU,  Appellant,  v.  JOHN  C.  LYNCH, 

Receiver,  etc.,  et  al.,  Kespondents. 

[1]  Appeal — Alternative  Method — iNsurpiciENT  Certificate. — Upon 
an  appeal  from  a  judgment  prosecuted  under  the  method  pre- 
scribed by  section  953a  of  the  Code  of  Civil  Procedure,  a  certifi- 
cate of  the  trial  judge  to  the  efiPect  that  certain  notices,  stipula- 
tion, and  affidavits  set  forth  in  said  transcript  "are  correct  and 
^ere  before  me  and  considered  by  me  in  connection  with  other 
testimony"  upon  the  various  rulings  of  which  appellant  com- 
plains, is  manifestly  insufficient. 

[2]  Id. — Insufficient  Record — ^Presumptions. — In  such  case,  the 
"other  testimony"  considered  by  the  trial  court  in  making  the 
rulings  complained  of  not  being  presented  to  the  appellate  court 
for  consideration,  the  action  of  the  trial  court  cannot  be  dis- 
turbed. 

[3]  Id. — Motion  •to  Vacate  Judgment — Conflictino  Evidence. — 
Where  the  evidence  submitted  in  support  of,  and  in  opposition 
to,  a  motion  to  vacate  and  set  aside  a  judgment  upon  the  ground 
of  mistake,  inadvertence,  surprise,  or  excusable  neglect,  is  con- 
flicting, the  action  of  tho  judge  of  the  lower  court  cannot  be 
disturbed   on  appeal. 

[4]  New  Trial — ^Discretion  of  Trial  Court. — The  matter  of  grant- 
ing or  denying  a  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  left  largely  to  the  discretion  of  the  judge 
who  passes  upon  the  motion,  and  the  exercise  of  his  discretion  is 
rarely  interfered  with  by  an  appellate  tribunaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  de- 
nying a  motion  to  vacate  and  set  aside  the  judgment.  John 
Hunt  and  Jas.  M.  Troutt,  Judges.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jay  Monroe  Latimer,  A.  A.  Cailleaud  and  J.  E.  Pember- 
ton  for  Appellant. 

Hiram  W.  Johnson,  Jr.,  A.  A.  De  Ligne  and  A,  B.  Weiler 
for  Respondents. 
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HAVEN,  J. — Plaintiff  appeals  from  a  judgment  rendered 
against  him  in  an  action  tried  before  the  court  without  a 
jury,  for  recovery  of  damages  resulting  from  personal  in- 
juries; and  also  from  an  order  denying  his  motion,  made 
under  section  473  of  the  Code  of  Civil  Procedure,  to  vacate 
and  set  aside  the  judgment.  He  further  attempts  an  appeal 
from  an  order  denying  his  motion  for  a  new  trial,  which 
latter  order  is  not  appealable.  The  appeal  is  prosecuted 
under  the  method  prescribed  by  section  953a  of  the  Code  of 
Civil  Procedure.  [1]  The  typewritten  transcript,  which 
was  filed  in  attempted  compliance  with  the  above  section, 
contains  no  certificate  of  the  judge  who  presided  at  the  trial 
to  the  truth  and  correctness  of  such  transcript  as  containing 
the  matters  required  by  the  above  referred  to  section  of  the 
code.  In  lieu  thereof  appears  a  certificate  of  said  judge  to 
the  effect  that  certain  notices,  stipulation,  and  afiidavits  set 
forth  in  said  transcript  **are  correct  and  were  before  me 
and  considered  by  me  in  connection  with  other  testimony" 
upon  the  various  rulings  of  which  appellant  complains. 
This  certificate  is  manifestly  insufficient.  [2]  The  **  other 
testimony  *'  which  was  considered  by  the  judge  of  the  trial 
court  in  making  the  rulings  complained  of  is  in  no  manner 
presented  for  our  consideration.  All  presumptions  are  in 
favor  of  the  action  of  the  lower  court.  In  the  absence  of 
all  the  testimony  considered  upon  its  rulings,  its  action  can- 
not be  disturbed  on  appeal. 

The  motions  of  the  appellant  for  a  new  trial  and  for  the 
vacation  of  the  judgment  upon  the  ground  of  inadvertence, 
surprise,  and  excusable  neglect  were  heard  by  a  diflferent 
judge  of  the  trial  court  than  the  one  before  whom  the  trial 
was  had  and  by  whom  judgment  was  rendered.  The  certi- 
ficate of  the  latter  judge  is  attached  to  the  typewritten  rec- 
ord and  is  to  the  effect  that  the  same  ''contains  a  true  and 
correct  transcript  of  the  papers  filed  and  proceedings  had, 
action  taken  and  order  made  by  me,  the  undersigned,  upon 
and  in  connection  with  the  plaintiff's  motions  for  a  new 
trial  and  to  vacate  and  set  aside  the  judgment  entered  in 
this  case."  As  the  record  so  certified  is  the  same  as  was 
considered  by  the  trial  judge  **in  connection  with  other 
testimony"  not  therein  set  forth,  the  second  judge  was  in 
no  better  position  than  this  court  to  pass  upon  any  alleged 
errors  occurring  during  the  course  of  the  trial.    Two  of  the 
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errors  complained  of  are  the  refusal  of  the  trial  judge  to 
grant  plaintiff's  motion  for  a  jury  trial  in  forma  pauperis 
without  the  payment  of  jury  fees,  and  the  denial  of  plain- 
tiff's motion  for  a  continuance  of  the  time  of  trial.  As  the 
entire  evidence  which  was  before  the  trial  judge  in  passing 
on  these  motions  is  not  contained  in  the  transcript,  and  pre- 
sumably was  not  before  the  second  judge,  it  cannot  be  held 
that  the  refusal  to  set  aside  the  judgment  or  to  grant  a  new 
trial  on  these  grounds  was  erroneous. 

[3]  The  next  error  complained  of  is  the  denial  by  the 
second  judge  of  plaintiff's  motion  to  vacate  and  set  aside  the 
judgment  upon  the  ground  of  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect.  The  evidence  submitted  in  sup- 
port of,  and  in  opposition  to,  this  motion  was  convicting. 
In  view  of  such  conflict,  the  action  of  the  judge  of  the 
lower  court  cannot  be  disturbed. 

[4]  The  final  contention  of  appellant  is  that  his  motion 
for  a  new  trial  upon  the  ground  of  newly  discovered  evi- 
dence should  have  been  granted.  This  matter  is  left  largely 
to  the  discretion  of  the  judge  who  passes  upon  the  motion, 
and  the  exercise  of  his  discretion  is  rarely  interfered  with  by 
an  appellate  tribunal.  The  affidavits  submitted  in  support 
of  this  motion  contain  no  sufficient  showing  of  reason- 
able diligence  to  have  discovered  and  produced  this  testi- 
mony at  the  time  of  the  trial.  Appellant's  principal  com- 
plaint in  this  regard  is  that  his  surprise  at  the  refusal  of  the 
trial  court  to  grant  a  continuance  prevented  the  offering  of 
this  evidence.  As  stated  above,  upon  the  record,  as  sub- 
mitted to  us,  we  must  presume  that  the  motion  for  a  con- 
tinuance was  properly  denied. 

The  judgment  and  order  appealed  from  are  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  25,  1919. 

All  the  Justices  concurred. 
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[av.    No.    2882.    First    Appellate    District,    Division    Two.— June    26, 

1919.] 

n.  S.  RYAN,  Respondent,  v.  INYO  CERRO  GORDO 
MINING  AND  POWER  COMPANY  (a  Corporation), 
et  al.,  Defendants;  CERRO  GORDO  MINES  COM- 
PANY (a  Corporation),  Appellant. 

[1]  Placx  of  TBiAii — Convenience  OP  Witnesses — Balanced  Equities 
— Denial  op  Motion. — Where  it  appears  from  the  affidayits  filed 
in  connection  with  a  motion  for  a  change  of  venue  on  the  ground 
of  the  convenience  of  witnesses  that  the  equities  of  the  parties  in 
regard  to  the  convenience  of  witnesses  are  rather  doselj  balanced, 
it  cannot  be  said  that  the  trial  court,  in  denying  the  motion,  ex- 
ceeded  the   bounds   of   reason. 

12}  Id. — Discretion  o»  Trial  Court. — The  granting  of  a  motion  for 
a  change  of  venue  upon  the  ground  of  the  convenience  of  wit- 
nesses rests  largely  in  the  discretion  of  the  trial  judge,  and  orders 
upon  such  motions  will  only  be  disturbed  when  the  abuse  of  dis- 
cretion is  clear. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  motion  for  a  change  of  venue. 
J.  R.  Welch,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  J.  Hambly,  S.  E.  Vermilyea  and  A.  H.  Swallow  for 
Appellant 

Louis  Oneal  for  Respondent. 

LANGDON,  P.  J. — This  is  an  appeal  from  an  order  of 
the  superior  court  of  the  state  of  California,  in  and  for  the 
county  of  Santa  Clara,  denying  the  motion  of  defendant, 
Cerro  Gordo  Mines  Company,  for  a  change  of  venue  from 
the  county  of  Santa  Clara  to  the  county  of  Inyo.  Said  mo- 
tion was  made  while  an  appeal  was  pending  from  an  order 
denying  a  similar  motion  of  the  present  appellant  based 
upon  other  grounds.  The  action  was  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 


2.  Power  of  court  to  order  change  oi  vcuuc  lu  absence  of  statute,  note, 
21  Ann.  Cas.  1068. 
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by  plaintiff  arising  out  of  an  alleged  accident  occurring  at 
the  mining  properties  of  the  defendant,  Cerro  Gordo  Mines 
Company,  in  Inyo  County,  California,  on  July  22,  1916. 
Defendant's  motion  was  made  upon  the  ground  that  the 
convenience  of  witnesses  and  the  ends  of  justice  would  be 
promoted  by  such  change  in  the  place  of  trial.  The  evi- 
dence contained  in  the  bill  of  exceptions  consists  of  the 
complaint  and  answer  and  affidavits  and  counter-aflBdavits. 
The  complaint  alleges  that  at  all  the  times  mentioned 
therein  the  defendant  companies  were  in  possession  of  cer- 
tain real  property  situated  in  the  county  of  Inyo,  state  of 
California,  which  property  said  companies  worked  and 
operated  for  mining  purposes;  that  at  all  times  material  to 
this  action  the  defendants  had  and  maintained  on  said  prop- 
erty for  the  purpose  of  carrying  and  transporting  ore  from 
said  defendants'  slag  dumps  to  their  ore  bins,  what  is 
known  as  a  jig-back,  consisting  of  two  wire  cables,  one  inch 
in  diameter,  stretched  over  and  laid  upon  supports  about 
fifteen  feet  from  the  ground  between  said  slag  dumps  and 
ore  bins.  That  said  wire  cables  are  parallel  and  formed  a 
track  about  thirty  inches  in  width,  upon  and  over  which 
said  defendants  ran  and  operated  a  car  for  the  purpose  of 
canying  ore  from  said  slag  dumps  to  said  ore  bins;  that 
said  car  is  pulled  and  propelled  by  means  of  a  one-half  inch 
wure  cable,  one  end  of  which  is  attached  to  said  car,  and 
the  other  end  to  the  drum  of  a  gasoline  engine  belonging 
to  said  defendants;  that  said  jig-back  or  cable  track  crosses 
over  and  above  the  public  highway  running  between  the 
towns  of  Keeler  and  Cerro  Gordo,  in  said  county  of  Inyo, 
which  road  or  highway  is  the  only  public  highway  between 
said  towns,  and  said  ore  car  is  operated  upon  said  track 
whero  same  crosses  said  highway;  that  on  July  22,  1916, 
plaintiff  was  riding  on  a  burro  and  traveling  on  said  public 
road  and  it  was  necessary  for  plaintiff  to  pass  and  travel 
over  said  road  where  said  cable  track  or  jig-back  crossed 
said  road  as  aforesaid;  that  while  plaintiff  was  traveling 
over  said  road  at  the  point  where  same  was  crossed  by  said 
cable  track,  and  while  said  defendant  John  Doe  was  in  charge 
of  the  engine  which  propelled  the  ore  car,  said  defendants 
carelessly  and  negligently  operated  said  engine  and  the 
drum  thereof,  so  that  the  one-half  inch  cable  which  was  at- 
tached to  and  pulled  said  ore  car  Lccame  slack  and  dropped 
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from  the  level  of  said  track  down  upon  plaintiff  with  great 
force  and  violence,  caiiainer  serious  injury  to  her.  The  an- 
swer denies  all  the  material  allegations  of  the  complaint 
and  alleges  that  if  any  injuries  were  suffered  by  plaintiff, 
such  injuries  were  caused  by  her  failure  to  exercise  ordi- 
nary care.  It  thus  appears  that  some  of  the  important 
issues  are  as  to  the  ownership  of  the  machinery  or  appli- 
ances causing  the  alleged  injury;  the  character  of  the  place 
where  the  alleged  injury  occurred;  the  negligence  of  the 
plaintiff;  the  negligence  of  the  defendants  in  operating  the 
said  machinery  and  appliances,  and  the  nature  and  char- 
acter of  the  injuries  to  plaintiff. 

Defendant  and  appellant  sets  out  in  its  affidavit  the 
names  of  thirty-three  witnesses  who  it  alleges  are  material 
and  necessary  witnesses,  all  of  whom  reside  in  Inyo  County, 
the  place  where  the  cause  of  action  arose,  and  alleges  that  if 
the  trial  is  had  in  said  county  said  witnesses  will  be  pro- 
duced by  the  defendant  and  appellant;  that  if  the  action  is 
tried  in  Santa  Clara  County  said  witnesses  would  have  to 
travel  over  five  hundred  miles  for  the  trial,  and  the  loss  of 
time  and  expense  incident  to  said  journey  would  preclude 
their  attendance;  that  said  witnesses  cannot  and  will  not 
attend  the  trial  if  had  in  Santa  Clara  County,  and  the  de- 
fendant, in  the  event  of  a  trial  in  Santa  Clara  County, 
would  be  compelled  to  take  depositions  of  such  witnesses, 
and  defendant  cannot  have  a  fair  trial  under  such  circum- 
stances; that  there  are  no  other  witnesses  residing  outside 
of  Inyo  County  by  whom  the  defendant  can  prove  the  same 
facts  which  can  be  proven  by  said  witnesses.  Defendant 
sets  out  in  detail  the  facts  it  expects  to  prove  by  said  wit- 
nesses, which  evidence  relates  to  the  ownership  of  the  ma- 
chinery alleged  to  have  caused  the  injury;  that  the  accident 
did  not  occur  upon  any  public  road  or  crossing;  that  the 
machinery  and  appliances  were  being  carefully  and  prop- 
erly operated  at  the  time  of  the  alleged  accident;  that  said 
machinery  and  apparatus  were  properly  constructed  and 
were  in  good  working  condition  at  the  time  of  the  alleseJ 
accident;  that  the  jig-back  was  perfectly  visible  to  plaintiff 
at  the  time  of  the  accident,  and  that  said  plaintiff  stopped 
under  said  machine  at  a  place  where  there  was  no  highway 
or  road  and  at  a  point  moro  than  two  hnnd'od  foot  fro»n 
where  the  iUaii.lul  c.aU;jc6  iu  *ici.'  cuiii;liaut  tu^  M-LCiucHi  vo- 
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eurred;  that  the  cable  mentioned  in  the  complaint  did  not 
drop  upon  or  strike  plaintiff  or  drag  her  from  her  burro; 
that  various  persons  saw  plaintiff  immediately  after  the 
accident  and  observed  her  closely  and  saw  no  marks,  bruises, 
lacerations,  or  other  signs  of  injury  upon  her  person;  that 
certain  persona  saw  plaintiff  daily  between  July  29,  1916, 
and  August  11,  1916,  and  knew  her  physical  condition,  and 
knew  that  there  were  no  marks  or  bruises  upon  her  body 
during  that  time;  that  the  physician  who  examined  plain- 
tiff on  the  afternoon  of  the  alleged  accident  found  no 
marks,  bruises,  or  contusions  on  her  body  nor  any  evidences 
of  injury  whatsoever;  that  another  physician  examined 
plaintiff  about  ten  days  after  the  accident  and  found  no 
evidences  of  injuries;  that  in  furtherance  of  justice  it  is 
necessary  for  the  jury  and  court  to  view  the  place  of  the 
alleged  accident,  together  with  the  jig-back  and  appliances, 
in  order  that  they  may  have  a  complete  understanding  of 
the  surrounding  circumstances;  that  the  place  of  alleged 
accident  is  but  a  short  distance  from  Independence,  the 
county  seat  of  Inyo  County,  where  said  trial  would  take 
place  if  defendant's  motion  were  granted,  and  that  the  trip 
jf  the  jury  and  court  to  said  place  could  be  made  at  slight 
expense  and  in  a  single  day. 

Plaintiff,  in  her  counter-affidavit,  denied  that  convenience 
of  witnesses  and  the  furtherance  of  justice  demanded  the 
change  of  place  of  trial  and  allegf^d  that  a  large  number  of 
the  witnesses  named  in  the  affidavit  of  the  defendant  are 
employees  of  the  defendant  company  and  the  wives  of  such 
employees;  that  defendant  has  a  capital  stock  of  two  million 
dollai*s  fully  subscribed  for  and  paid  and  is  well  able  to 
bear  the  expense  of  bringing  said  witnesses  from  Inyo  to 
Santa  Clara  County;  that  the  president  and  leading  counsel 
of  defendant  company  reside  in  and  have  their  offices  in 
San  Jose,  county  of  Santa  Clara,  and  that  the  ownership  of 
the  machinery  and  apparatus  may  be  proven  by  such  offi- 
cers, and  then  plaintiff  names  twenty  witnesses  who  she 
alleges  are  material  and  necessary  witnesses  for  the  trial 
of  said  action,  asseiting  that  sixteen  of  said  witnesses  reside 
in  Santa  Clara  County  and  that  the  other  witnesses  named 
will  be  able  to  attend  the  trial  if  held  in  Santa  Clara 
County  but  not  if  hrld  in  Inyo  Comity;  that  plaintiff  will 
be  unable  to  stcuie  the  attendance  of  any  of  these  witnesses 
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if  the  trial  is  had  in  Inyo  County  and  will  be  obliged  at 
great  expense  to  take  their  depositions,  and  that  she  cannrt 
have  a  fair  trial  if  compelled  to  produce  her  evidence  in 
this  form;  that  plaintiff  has  not  the  financial  means  either 
to  take  her  witnesses  to  Inyo  County  or  to  take  the  deposi- 
tions of  said  witnesses;  that  there  are  no  other  witnesses 
outside  of  Santa  Clara  County  by  whom  plaintiff  can  prove 
the  same  facts  which  can  be  proven  by  said  witnesses;  that 
plaintiff  expects  to  prove  by  certain  of  said  witnesses  that 
the  place  where  the  accident  occurred  was  at  the  time  a 
public  road  and  has  been  so  used  for  many  years  prior  to 
the  date  of  the  accident ;  that  the  plaintiff  was  on  said  high- 
way at  the  time  of  the  accident;  that  certain  of  said  wit- 
nesses will  testify  as  to  the  serious  injuries  sustained  by 
plaintiff,  having  seen  her  immediately  after  said  accident 
and  for  a  number  of  days  following  said  accident;  that  one 
of  said  witnesses  is  over  the  age  of  seventy  years  and  is  not 
physically  strong  enough  to  go  to  Inyo  County,  and  that 
such  witness  will  testify  that  the  place  where  the  accident 
occurred  has  been  a  public  highway  to  her  own  knowledge 
from  1878  to  1914,  and  that  during  all  of  said  time  the  said 
road  was  used  as  a  public  highway  by  the  defendant  and 
its  predecessors  in  interest;  that  certain  other  witnesses 
named  will  testify  as  to  the  previous  negligent  operation  of 
said  machinery,  etc.;  that  it  will  not  be  proper  nor  in  fur- 
therance of  justice  for  the  jury  and  court  to  view  the  place 
where  the  accident  occurred  because  of  the  fact  that  since 
said  accident  occurred  said  defendants  have  obstructed  said 
highway  and  have  moved  said  jig-back  and  have  erected  a 
large  store  building  across  said  road,  and  a  view  of  said 
premises  as  they  now  stand  would  not  be  of  any  assistance 
to  said  court  and  jury;  and  furthermore,  that  the  place 
where  the  accident  occurred  is  over  thirty-five  miles  from 
the  county  seat  of  Inyo  County  and  that  it  would  take  said 
court  and  jury  two  days  to  make  the  trip  thereto.  Plain- 
tiff later  filed  a  supplemental  aflSdavit  giving  the  names  of 
about  twenty-five  other  witnesses  who  it  is  alleged  are  mate- 
rial and  necessary  witnesses  and  who  are  residents  of  Santa 
Clara  County,  and  it  is  alleged  that  some  of  these  witnesses 
will  testify  to  the  fact  that  the  place  where  the  injury  oc- 
curred was  for  many  years  immediately  prior  to  the  acci- 
dent a  public  road  and  was  used  for  the  defendant   com- 
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panics  and  by  all  of  the  residents  of  the  town  of  Cerro 
Gordo  during  said  time  as  a  public  road,  and  that  the  other 
witnesses  will  testify  as  to  the  injuries  of  the  plaintiff. 

[1]  Without  going  into  a  detailed  discussion  of  the 
materiality  and  admissibility  of  the  evidence  alleged  by  each 
party  to  this  controversy  to  be  proper  and  available  in  sup- 
port of  the  respective  allegations  of  the  complaint  and  an- 
swer, it  would  appear  from  the  foregoing  broad  outline  of 
the  contents  of  the  aflfidavits  that  the  equities  of  the  parties 
in  regard  to  the  convenience  of  witnesses  are  probably 
rather  closely  balanced.  This  certainly  cannot  be  said  to 
be  a  case  where  the  trial  court  has  exceeded  the  bounds  of 
reason,  all  the  circumstances  before  it  being  considered, 
which  is  the  definition  given  by  our  supreme  court  in  the 
case  of  Sharon  v.  Sharon,  75  Cal.  1,  48,  [16  Pac.  345],  of 
an  abuse  of  legal  discretion.  [2]  The  granting  of  a 
motion  for  a  change  of  venue  upon  the  ground  of  the  con- 
venience of  witnesses  rests  largely  in  the  discretion  of  the 
trial  judge,  and  orders  upon  such  motions  will  only  be  dis- 
turbed when  the  abuse  of  discretion  is  clear.  {Pascoe  v. 
Baker,  158  Cal.  232,  at  235,  [110  Pac.  815] ;  Tait  v.  Midwwy 
Field  Oil  Co.,  28  Cal.  App.  107, 109,  [151  Pac.  378] ;  Bird  v. 
Utica  Gold  Mining  Co,,  2  Cal.  App.  672,  [86  Pac.  509].) 

The  order  appealed  from  is  affirmed. 

Haven,  J.,  and  Brittain,  J,,  concurred. 


[Civ.    No.    2829.    First    Appellate    District,    Division    One.-^une    26, 

1919.] 

AGNES   ELLIOTT,   Appellant,  v.   JOHN  0.   McINTOSH 

et  al..  Respondents. 

[1]  Highways — Flatting  of  Land  and  Becordinq  op  Map — Offer 
OF  Dedication — Effect  of  Acceptance. — When  the  owner  of  a 
tract  of  land  plats  it  upon  a  map,  designating  certain  portions  as 
public  streets  or  highways,  and  thereafter  records  the  map,  he  is 
deemed  to  have  thereby  made  an  offer  to  dedicate  the  indicated 
streets  to  the  public  for  highway  purposes,  and  if  such  dedication 
is  accepted,  it  thereupon  becomes  irrevocable. 

1.  Hescrvation  of  land  on   map   or   plat    for   specified   purpose    as 
dedication  thereof  to  public,  note,  Ann.  Ca&  191dD,  178. 
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[2]  Id. — EiTECT  OF  Dedication — Title. — The  owner  of  the  land  don 
not  hj  such  dedication  alone  part  with  the  title  to  the  land  desig- 
nated as  streets,  but  grants  to  the  public  an  easement  for  high- 
way purposes.  Upon  the  failure  to  accept  the  offer  of  dedication 
the  easement  expires,  and  the  full  title  reverts  to  the  owner  of 
the  adjoining  land. 

[3]  Id. — FiUNO  OF  Map  not  Acceptance. — The  mere  filing  of  a  map 
designating  certain  portions  of  the  tract  as  streets  does  not  con- 
stitute an  acceptance. 

[4]  Id. — Time  fob  Acceptance. — Acceptance  of  the  offer  of  dedica- 
tion must  be  evidenced  within  a  reasonable  time  after  the  offer, 
and  if  this  is  not  done,  the  owner  may  resume  possession,  and 
thereby  revoke  his  offer. 

[6]  Id. — Manner  of  Acceptance. — The  acceptance  of  an  offer  of 
dedication  may  be  either  actual  or  implied.  It  may  be  done  by 
the  formal  act  of  the  public  authorities  having  jurisdiction  over 
the  premises,  or  it  may  be  done  by  the  use  on  the  part  of  the 
public  for  such  a  length  of  time  aa  will  evidence  its  intention  to 
accept  the  dedication. 

[6]  Id. — Sale  of  Lots  —  Reference  to  Map  —  Presumption. — If  an 
owner,  having  recorded  a  map  designating  certain  portions  of  the 
tract  as  streets,  sells  the  lots  designated  thereon  by  specific  refer- 
ence to  such  map,  he  is  presumed  to  have  made  an  irrevocable 
dedication  of  the  streets,  which  dedication  thereby  becomes  ac- 
cepted by  use  of  the  public. 

[7]  Id. — Sale  by  Reference  to  Map — Dedication — Acceptance — Es- 
toppel— Title  to  Street. — If  lots  are  sold  by  number  and  not 
by  metes  and  bounds,  reference  being  made  to  such  a  map,  the 
original  dedicator  is  estopped  to  deny  that  the  portions  desig- 
nated as  streets  on  the  map  were  not  in  fact  dedicated  or  ac- 
cepted. Furthermore,  conveyances  of  such  a  character  carry  title 
to  the  center  of  the  street,  provided  the  portion  claimed  as  a 
street  is  such  in  fact. 

[8]  Id. — Reversion  of  Land  to  Dedicator — Title  of  Contiguous 
Owner. — Where  land  dedicated  to  the  public  for  highn-ay  pur- 
poses has  reverted  to  the  owner  due  to  the  fact  that  it  was  not 
accepted,  either  actually  or  impliedly,  the  purchaser  of  a  tract  of 
land  contiguous  thereto  does  not  acquire  title  to  the  center  of 
such  street. 

[0]  Id. — Ejectment — Possession  as  Basis  of  Action. — ^A  person 
who  for  more  than  twenty-nine  years  has  been  in  actual  prior 
and  lawful  possession  of  such  land  which  had  reverted  to  the 
original  owner,  as  against  the  purchaser  of  the  tract  of  land  con- 

5.  Implied  acceptance,  by  public  user,  of  land  dedicated  to  public 
use,  note,  3  Ann.  Oas.  792. 

8.  What  causuB  reverter  after  dedication,  note,  1  Ann.  Cas.  455. 
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tigiious  thereto,  may  maintain  an  action  in  ejectment  against  the 
latter,  who  has  ousted  him  from  such  possession. 

[10]  Id. — Failube  to  Pay  Taxes — Effect  on  Claim  of  Adverse 
Possession. — The  failure  to  pay  taxes  where  none  are  levied  does 
not  defeat  a  claim  of  adverse  possession. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Napa   County.    Henry   C.    Gesford,   Judge.    Eeversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clarence  N.  Biggins  and  Wallace  Rutherford  for  Appel- 
lant. 

H.  L.  Johnston,  L.  E.  Johnston,  Nathan  F.  Coombs  and 
Prank  L.  Coombs  for  Respondents. 

NOURSE,  J.,  pro  tern. — Appeal  from  a  judgment  in 
favor  of  defendants  in  an  action  by  plaintiff  to  eject  de- 
fendants from  a  strip  of  land  lying  between  the  lands  of 
the  parties  hereto,  and  being  a  portion  of  what  was  for- 
merly laid  out  on  a  map  as  a  street,  but  which  was  never 
accepted  or  opened  for  travel.  The  said  tract  was  platted  in 
1873  and  lots  sold  therein  to  predecessors  of  the  parties 
hereto,  Samuel  Elliott,  the  husband  of  appellant,  having  ac- 
quired his  title  in  October,  1883,  the  defendants  having  ac- 
quired theirs  in  May,  1917,  just  prior  to  the  commencement 
of  this  action. 

Samuel  Elliott,  the  husband  and  immediate  predecessor 
in  interest  of  the  appellant,  planted  the  lots  which  he  thus 
acquired  in  an  orchard,  which  orchard  extended  over  the 
lines  of  the  disputed  street,  as  indicated  upon  the  map  of 
the  tract,  and  up  to  a  fence  which  was  built  by  one  Rior- 
dan,  a  lessor  of  respondents'  predecessor,  as  early  as  1906. 
All  of  the  land  here  in  dispute  was  planted  in  orchard  and 
cultivated  by  Samuel  Elliott  for  at  least  twenty-nine  years 
before  the  action  was  commenced.  The  fence  erected  in 
1906,  apparently  with  the  consent  and  approval  of  appel- 
lant and  her  predecessor,  marked  the  line  of  their  cultiva- 
tion and  occupancy  from  that  date  until  it  was  torn  down 
ten  years  later  by  Morgan,  the  immediate  predecessor  of 
respondents.  When  this  fence  was  torn  down,  in  1916,  a 
new   t'eiice   was  erected  by   Morgan   on   the   center  line   of 
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what  appeared  on  the  map  as  Cedar  Street,  over  the  objec- 
tion of  appellant.  The  strip  between  the  old  fence  erected 
by  Riordan  in  1906  and  the  fence  erected  by  Morgan  in 
1916  is  about  twenty-two  feet  wide  and  includes  one  row  of 
orchard  trees  planted  by  Elliott.  On  May  22,  1917,  Morgan 
conveyed  lots  2  and  3  of  block  B  to  respondents,  and  they 
continued  the  fence  erected  by  Morgan,  and  claimed  title 
to  the  premises  on  the  theory  that  their  deed  to  the  lots 
carried  their  title  to  the  center  of  the  street. 

As  far  as  respondents'  case  is  concerned,  the  only  evi- 
dence of  title  produced  by  them  is  their  deed  from  Morgan, 
dated  May  22,  1917.  This  deed  does  not  purport  to  convey 
any  right  to  the  disputed  land,  but  covers  the  two  adjoin- 
ing lots  only.  Thus  the  only  claim  of  title  on  the  part  of 
respondents  is  based  upon  the  theory  that  the  conveyance 
by  lot  number  with  reference  to  the  recorded  map  carries 
title  to  the  center  of  the  street.  In  order  that  this  may  be 
so  it  is  necessary  that  there  be  first  a  valid  dedication  and 
acceptance  of  the  street.  The  only  evidence  of  dedication 
is  the  record  of  the  map  filed  in  1873.  It  is  conceded 
that  there  was  no  formal  acceptance  and  no  user. 

[1]  When  an  owner  of  a  tract  of  land  plats  it  upon  a 
map,  designating  certain  portions  as  public  streets  or  high- 
ways, and  thereafter  records  the  map,  he  is  deemed  to  have 
thereby  made  an  offer  to  dedicate  the  indicated  streets  to 
the  public  for  highway  purposes.  If  such  dedication  is  ac- 
cepted, it  thereupon  becomes  irrevocable.  [2]  By  such 
dedication  alone  he  does  not  part  with  the  title  to  the  land 
designated  as  streets,  but  grants  to  the  public  an  easement 
only  for  highway  purposes.  Upon  the  failure  to  accept  the 
offer  of  dedication  the  easement  expires,  and  the  full  title 
reverts  to  the  owner  of  the  adjoining  land. 

[3]  The  mere  filing  of  a  map  designating  certain  por- 
tions of  the  tract  as  streets  does  not  constitute  an  accept- 
ance. (Hayward  v.  Manzer,  70  Cal.  476,  480,  [13  Pac. 
141];  Niles  v.  Los  Angeles,  125  Cal.  572,  577,  [58  Pac. 
190].)  [4]  Acceptance  of  the  offer  of  dedication  must  be 
evidenced  within  a  reasonable  time  after  the  offer,  and  if 
this  is  not  done,  the  owner  may  resume  possession,  and 
thereby  revoke  his  offer.  (Niles  v.  Los  Angeles,  supi^a,) 
[5]  Such  acceptance  may  be  either  actual  or  implied.  It 
may  be  done  by  the  formal  act  of  the  public  authorities 
having  jurisdiction  over  the  premises.    It  may  be  done  by 
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the  use  on  the  part  of  the  public  for  such  a  length  of  time 
as  will  evidence  its  intention  to  accept  the  dedication. 
{Uayu^ard  v.  Manzer,  supra,)  [6]  Again,  if  an  owner, 
having  recorded  such  a  map,  sells  the  lots  designated 
thereon  by  specilSc  reference  to  such  map,  he  is  presumed 
to  have  made  an  irrevocable  dedication  of  the  streets,  which 
dedication  thereby  becomes  accepted  by  use  of  the  public. 
(San  Leandro  v.  Le  Breton,  72  Cal.  170,  175,  [13  Pac. 
405] ;  Bertoyi  v.  All  Persons,  176  Cal.  610,  615,  [170  Pac. 
151];  Davidow  v.  Grisvwld,  23  Cal.  App.  188,  192,  [137 
Pac.  619].) 

[7]  Proceeding  from  this  proposition  it  must  follow  that 
if  lots  are  sold  by  number  and  not  by  metes  and  bounds, 
reference  being  made  to  such  a  map,  the  original  dedicator 
is  estopped  to  deny  that  the  portions  designated  as  streets 
on  the  map  were  not  in  fact  dedicated  or  accepted. 
Furthermore,  conveyances  of  such  a  character  carry  title 
to  the  center  of  the  street.  (Colgrove  Water  Co.  v.  Holly- 
wood, 151  Cal.  426,  431,  [13  L.  R.  A.  (N.  S.)  904,  90  Pac. 
1053]  ;  Civ.  Code,  sec.  1112.)  But  this,  of  course,  is  not  the 
case  if  the  portion  claimed  as  a  street  is  not  such  in  fact. 
(Sanchez  v.  Grace  Methodist  Chi(.rch,  114  Cal.  295,  299,  [46 
Pac.  2].) 

[8]  In  the  case  at  bar  it  is  conceded  that  Cedar  Street 
was  never  accepted  by  the  county  and  was  never  opened  or 
used  as  a  public  street  or  highway.  The  record  fails  to 
disclose  any  conveyance  on  the  part  of  the  dedicator  of  the 
lots  delineated  on  the  map  which  would  effect  an  implied 
acceptance  under  the  rule  of  the  San  Leandro  case,  supra. 
Certain  deeds  were  offered  in  evidence  showing  conveyances 
by  predecessors  of  the  parties  to  this  litigation,  and  such 
deeds  refer  to  the  lots  shown  upon  the  map  filed  in  1873; 
but  it  does  not  appear  that  Cedar  Street  was  not  abandoned 
long  prior  to  their  execution.  The  admitted  fact  that  the 
street  was  never  formally  accepted  and  never  opened  or 
used  as  a  highway  supports  the  presumption  that  it  was 
never  even  impliedly  accepted,  and  that  the  land  so  desig- 
nated as  Cedar  Street  had  fully  reverted  to  the  owner  be- 
fore any  of  these  deeds  were  executed. 

Such  being  the  case,  the  respondents  cannot  claim  that  by 
the  deed  of  May  22,  1917,  they  procured  title  to  the  center 
of  the  street.  This  deed,  therefore,  was  not  relevant  to  the 
issues,  as  it  did  not  cover  the  property  in  suit,  and  the  trial 
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court  should  have  sustained  the  objection  to  its  introduction 
in  evidence.  This  leaves  the  respondents  as  mere  tres- 
passers without  any  color  of  title  or  right  to  possession. 

As  the  title  to  the  land  embraced  within  the  lines  of 
Cedar  Street  reverted  to  the  original  dedicator  upon  failure 
to  accept  his  offer  of  dedication,  the  question  remains 
whether  appellant  obtained  any  title  or  right  to  possession 
which  would  entitle  her  to  maintain  this  action.  She  urges 
in  support  of  her  claim  actual  possession  as  sufficient 
against  anyone  who  cannot  show  a  better  right,  and  adverse 
possession  for  over  five  years  by  herself  and  her  predecessor. 

[9]  It  is  not  disputed  that  appellant,  with  her  husband, 
was  in  actual  possession  of  the  premises  for  more  than 
twenty-nine  years  and  until  ousted  by  the  immediate  prede- 
cessor of  respondents  in  September,  1916.  During  all  this 
time  the  premises  had  been  occupied  and  cultivated  by 
Elliott.  As  respondents  had  no  record  title,  but  were  mere 
trespassers,  there  is  no  evidence  to  support  the  finding  of 
the  trial  court  that  they  were  the  owners  and  entitled  to 
the  possession.  As  against  them,  appellant  was  in  actual 
prior  and  lawful  possession,  and  thus  entitled  to  maintain 
this  action.  "Where  neither  party  relies  upon  a  paper 
title,  prior  actual  possession  is  sufficient  to  support  an  ac- 
tion in  ejectment.''  {Hart  v.  Cox,  171  Cal.  364,  367,  [153 
Pac.  391,  392].)  Respondents  having  failed  to  show  any 
right,  judgment  should  have  gone  to  appellant. 

Furthermore,  from  1906  to  1916,  appellant  and  her 
predecessor  had  been  in  open  and  notorious  possession  of 
the  premises,  during  all  of  which  time  they  were  inclosed 
by  a  fence.  Prior  to  that  time,  and  for  a  period  of  twenty- 
nine  yeai*s  at  least,  they  had  been  in  possession  and  occu- 
pancy of  the  premises,  having  planted  them  in  orchard,  cul- 
tivated, and  withdrawn  the  profits  therefrom.  They  had 
thus  met  all  of  the  requirements  of  section  325  of  the  Code 
of  Civil  Procedure,  and  section  1006  of  the  Civil  Code,  ex- 
cept that  they  had  not  paid  any  taxes  upon  this  strip.  This 
appellant  excuses  upon  the  ground  that  no  taxes  were  levied, 
and  hence  none  were  paid  by  anyone.  [10]  That  failure 
to  pay  taxes  where  none  are  levied  does  not  defeat  a  claim 
of  adverse  possession  there  can  be  no  doubt.  (Alleyi  v.  Mc- 
Kay,  120  Cal.  382,  [52  Pac.  82SJ ;  Oneto  v.  Restano,  78  Cal. 
374,  379,  [20  Pac.  743'.) 
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Respondents  attack  appellant's  claim  of  adverse  posses- 
sion by  evidence  of  certain  deeds  and  mortgages  covering 
the  adjoining  lots.  These  were  offered  in  evidence  on  the 
theory  that  they  constituted  admissions  against  interest  on 
the  part  of  appellant's  predecessor.  They  were,  however, 
no  more  than  what  they  purported  to  be.  They  did  not 
cover  or  relate  to  the  premises  in  dispute,  and  should  have 
been  excluded. 

There  is  also  some  evidence  of  statements  made  by  the 
appellant's  predecessor  to  the  effect  that  there  was  some 
dispute  or  uncertainty  as  to  the  ownership  of  this  strip; 
that  he  did  not  work  some  of  this  land  as  he  did  the  other, 
and  that  there  would  be  trouble  for  anyone  who  took  the 
adjoining  land.  These  conversations  merely  show  that 
there  was  doubt  in  the  mind  of  the  occupant  as  to  the  char- 
acter of  title  claimed  to  the  strip  of  land  in  dispute.  They 
do  not  negative  the  fact  that  Elliott  was  the  actual  adverse 
possessor,  to  the  exclusion  of  all  others,  for  some  twenty 
years  before  the  first  conversation  is  alleged  to  have  taken 
place. 

There  is  no  conflict  in  the  evidence  upon  the  fact  of  the 
possession,  occupancy,  or  cultivation.  There  is,  therefore, 
no  evidence  to  support  the  finding  in  this  respect  against 
the  appellant. 

Other  points  raised  in  the  briefs  do  not  require  attention. 
For  the  reasons  given  the  judgment  is  reversed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  25,  1919,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this 
court  after  decision  by  the  district  court  of  appeal  of  the 
first  appellate  district,  division  one,  is  denied. 

We  base  our  denial  entirely  upon  that  part  of  the  opin- 
ion relating  to  the  matter  of  adverse  possession,  and  our 
denial  of  the  application  is  not  to  be  taken  as  an  indication 
of  our  views  as  to  any  other  part  of  the  opinion. 

All  the  Justices  concurred. 

41  C«l.  App. — 19 
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[Ciy.   No.    2594.    First    Appellate    District,    Division    Two. — June    26, 

1919.] 

H.  S.  RYAN,  Respondent,  v.  INYO  CERRO  GORDO 
MINING  AND  POWER  COMPANY  (a  Corporation), 
et  al.,  Defendants;  CERRO  GORDO  MINES  COM- 
PANY   (a  Corporation),  Appellant. 

[1]  Corporations — Residence  of. — ^The  residence  of  a  corporatii'n  it 
in  the  state  under  whose  laws  it  is  incorporated. 

[2]  Id. — ^Residence  of  Foreign  Corporation  Doing  Business  in 
This  State. — A  foreign  corporation  doing  business  in  this  state 
does  not  establish  a  residence  in  any  particular  county  such  as  is 
contemplated  by  the  provisions  of  the  Code  of  Civil  Procedure  re- 
lating to  the  place  of  trial. 

13]  Id. — Effect  of  Compliance  With  Code— Place  of  Trial. — Com- 
pliance with  section  408  of  the  Civil  Code  does  not  give  a  foreign 
corporation  a  residence  in  this  state,  or  give  it  the  rights  of  a 
domestic  corporation  in  regard  to  the  place  of  trial  of  actions. 

[4]  Id. — Action  for  Personal  Injuries — Foreign  Corporation  as 
Defendant — Place  of  Trial. — The  provision  of  section  395  of 
the  Code  of  Civil  Procedure  that  an  action  for  personal  injuries 
must  be  tried  in  the  county  where  the  injury  occurred  or  in  the 
county  where  the  defendants,  or  some  of  them,  reside,  has  no 
application  where  the  defendant  is  a  foreign  corporation. 

APPEAL  from  an  order  of  the  Superior  Court  of 
Santa  Clara  County  denying  a  motion  for  a  change  of 
venue.    J.  R.  Welch,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  J.  ITambly,  S.  E.  Vermilyea  and  A.  H.  Swallow  for 

Appellant 

Louis  Oneal  for  Respondent 

LANGDON,  P.  J. — This  is  an  appeal  from  an  order  of 
the  superior  court  of  the  state  of  California,  in  and  for  the 
county  of  Santa  Clara,  denying  the  motion  of  the  defend- 
ant, Cerro  Gordo  Klines  Company,  for  a  change  of  venue 
from  Santa  Clara  to  Inyo  County. 

The  action  ^ras  one  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  biistained  by  the  plaintiff  arising 
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out  of  an  alleged  accident  occurring  at  the  mining  proper- 
ties of  the  defendant  in  Inyo  County,  California.  Appel- 
lant's motion  was  made  upon  the  grounds  that  it  was  a 
resident  of  Inyo  County  and  entitled  to  t3  sued  in  said 
county,  and  that  the  cause  of  action  arose  in  Inyo  County; 
also  upon  the  ground  that  the  defendant  Edward  Campbell 
was  a  resident  of  Inyo  County.  Prior  to  the  hearing  of  the 
motion,  the  plaintiff  dismissed  the  action  as  to  the  defend- 
ant Campbell,  and  the  record  presents  but  one  question 
for  our  determination:  Has  the  appellant,  a  corporation 
organized  and  existing  under  the  laws  of  the  state  of 
Arizona,  acquired  a  residence  in  the  county  of  Inyo,  state 
of  California!  It  is  urged  by  appellant  that  by  reason  of 
having  complied  with  the  provisions  of  section  408  of  the 
Civil  Code  (in  force  at  the  time  of  the  alleged  injury  and 
at  the  time  of  the  motion),  requiring  a  foreign  corporation 
to  file  a  certified  copy  of  its  articles  of  incorporation  with 
the  Secretary  of  State  and  with  the  county  clerk  of  the 
county  where  its  principal  place  of  business  is  located  and 
where  it  owns  property,  appellant  became  a  resident  of 
Inyo  County,  the  county  where  its  principal  place  of  busi- 
ness in  this  state  is  located,  so  as  to  be  entitled  to  have  this 
action  transferred  to  that  county  for  trial. 

[1]  The  residence  of  a  corporation  is  in  the  state  under 
whose  laws  it  is  incorporated.  (1  Cook  on  Corporations, 
7th  ed.,  sec.  1,  p.  3;  sec.  757,  Id.;  Boyer  v.  Northern  Pac. 
Ry.  Co,  8  Idaho,  74,  [70  L.  R.  A.  691,  66  Pac.  826,  at 
p.  827] ;  Thomas  v.  PlacervUle  G.  Q,  M.  Co.,  65  Cal.  600, 
[4  Pac.  641] ;  Rains  v.  Diamond  Match  Co.,  171  Cal.  326, 
[153  Pac.  239] ;  Waechter  v.  Atchison  etc.  Ry.  Co.,  10  Cal. 
App.  70,  [101  Pac.  41] ;  St.  Lmiis  &  8.  F.  Ry.  Co.  v.  Jamss, 
161  U.  S.  545,  [40  L.  Ed.  802,  16  Sup.  Ct.  Rep.  621,  see, 
also,  Rose's  U.  S.  Notes].)  [2]  A  foreign  corporation 
doing  business  in  this  state  does  not  establish  a  residence 
in  any  particular  county  such  as  is  contemplated  by  the 
provisions  of  the  Code  of  Civil  Procedure  relating  to  the 
place  of  trial.  (Thomas  v.  PlacervUle  G.  Q.  M.  Co.,  supra; 
Waechter  v.  Atchison  etc.  Ry.  Co.,  supra;  Rains  v.  Diam/md 
Match  Co.,  171  Cal.  326,  [153  Pac.  239].) 

[3]  Compliance  with  section  408  of  the  Civil  Code  does 
not  give  a  foreign  corporation  a  residence  in  this  state,  or 
give  it  the  rights  of  a  domestic  corporation  in  regard  to 
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the  place  of  trial  of  actions.  {Waechier  ▼.  Atchison  etc. 
By,  Co.,  10  Cal  App.,  at  p.  74,  [101  Pac.  41].)  Although 
the  language  with  reference  to  this  question  in  the  last-cited 
case  is  dictum,  the  reasoning  in  the  other  decisions  cited 
herein  clearly  applies  to  this  question.  In  the  case  of  Boyer 
V.  Northern  Pac.  By.  Co,,  sicpra,  the  supreme  court  of  Idaho 
considered  almost  precisely  the  same  question.  In  that  case 
the  corporation  designated  an  agent  for  the  service  of  pro- 
cess and  its  principal  place  of  business  in  the  state,  under 
a  statute  requiring  such  designation,  and  claimed  that  it 
thereby  acquired  a  residence  at  such  principal  place  of  busi- 
ness entitling  it  to  be  sued  at  the  place  of  its  residence 
under  a  statute  similar  to  our  statute  covering  the  same 
matter.  The  court  held  that  both  upon  principle  and  au- 
thority, private  corporations  are  residents  of  the  state  in 
which  they  are  created;  that  they  have,  and  can  have,  but 
one  domicile,  the  state  of  their  birth,  which  is  fixed  by  their 
articles  of  incorporation.  They  may  migrate  into  other 
countries  and  jurisdictions  for  the  purpose  of  business,  yet 
so  far  as  jurisdiction  of  courts  is  concerned,  they  are  treated, 
both  by  our  federal  courts  and  by  our  state  courts,  as  resi- 
dents of  the  state  in  which  they  are  created  and  nonresi- 
dents of  other  states. 

In  the  case  of  Jenkins  v.  California  Stag^  Co,,  22  Cal. 
538,  one  of  the  cases  relied  upon  by  appellant,  it  does  not 
appear  from  the  opinion  whether  the  court  was  considering 
a  domestic  or  a  foreign  corporation.  The  case  of  California 
S.  B.  B.  Co,  V.  Southern  Pac.  B.  B.  Co.,  65  Cal.  394,  [4 
Pac.  344],  which  overruled  the  Jenkins  case,  also  does  not 
state  whether  the  question  under  consideration  related  to 
domestic  or  foreign  corporations,  but  the  language  in  that 
case  is  sufficiently  broad  to  embrace  both  classes  of  corpo- 
rations. However,  the  case  of  Cohn  v.  Central  Pac.  B.  B. 
Co,,  71  Cal.  488,  [12  Pac.  498],  also  cited  by  appellant, 
and  which  it  urges  reaffirmed  the  Jenkins  case,  certainly 
only  reaffirms  that  case  in  so  far  as  it  applies  to  domestic 
corporations.  For  in  the  Cohn  case,  it  is  said  that  the 
question  whether  a  domestic  corporation  had  any  place  of 
residence  in  the  state  where  it  was  entitled  as  a  matter  of 
right  to  a  trial  of  a  suit  brought  against  it  in  another 
county,  did  not  necessarily  arise  in  the  case  of  California 
S.  B.  B,  Co.  v.  Southern  Pacific  B.  B.  Co.,  supra,  and,  there- 
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fore,  that  case  does  not  overrule  the  Jenkins  case,  and  that, 
therefore,  the  Cohn  case  is  decided  upon  the  authority  of 
the  Jenkins  case.  It  is  apparent,  then,  that  the  court  in 
construing  the  Jenkins  case,  and  in  reaflSrming  it,  limited 
the  application  of  this  rule  to  domestic  corporations. 

As  stated  in  California  8.  R,  K,  Co,  v.  Southern  Pac. 
R.  R.  Co.,  supra,  there  is  no  statute  in  this  state  defining 
the  place  of  residence  of  a  corporation.  A  line  of  judicial 
decisions  seems  to  have  settled  the  matter,  however,  in  re- 
gard to  domestic  corporations.  With  respect  to  foreign  cor- 
porations, we  find  no  authority  for  extending  to  them  the 
nile  applied  to  domestic  corporations. 

[4]  Our  conclusion,  as  above  stated,  also  settles  the  conten- 
tion of  appellant  that  it  is  entitled  to  have  the  action  tried 
in  Inyo  County  because  such  county  is  the  place  where  the 
injury  occurred*  If  the  appellant  is  a  nonresident,  this 
contention  is  without  merit,  because  the  case  of  Rains  v. 
Diamond  Match  Co.,  171  Cal.  326,  [153  Pac.  239],  holds  that 
the  portion  of  section  395  of  the  Code  of  Civil  Procedure 
relied  upon  by  appellant  does  not  apply  to  nonresidents, 
and  does  not  limit  the  rights  of  a  plaintiff  against  a  non- 
resident. 

The  order  appealed  from  is  affirmed. 

Haven,  J.,  and  Brittain,  J.,  concurred. 


[Ciy.    No.    2697.    Fint    Appellate    District,    Diyision    One.— Jane   27, 

1919.] 

S.  D.  HARMON,  Respondent,  v.  JOHN  KEOUGH  et  al., 

Appellants. 

[1]  Claim  and  Delivery — Pleading — ^Unsupported  Findino — Error 
Cured  bt  Admission  on  Appeal. — ^Where  the  defendants  in  an 
action  in  claim  and  delivery  to  recover  three  mules,  expressly  con- 
cede in  their  brief  on  appeal  that  the  complaint  contains  suffi- 
cient, in  addition  to  the  allegation  to  the  effect  that  they  had, 
without  the  consent  of  the  plaintiff,  taken  the  mules  from  his 
possession,  to  sustain  a  judgment  if  there  was  sufficient  evi- 
dence of  the  right  of  possession  in  plaintiff  at  the  time  the  case 
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was  commenced,  the  error  of  the  trial  court  in  making  a  finding  based 
upon  mid  averment  not  supported   by   the  evidence   is  cured. 

[2]  Id. — BRIGHT  OF  Possession  in  Plaintiff  —  Sufficien-cy  of  Evi- 
DENCB. — In  this  action  in  claim  and  delivery  to  recover  three 
mules,  the  evidence  was  sufficient  to  sustain  the  averment  in  the 
complaint  and  the  finding  of  the  trial  court  that  at  the  time  of 
the  institution  of  the  action  plaintiff  was  entitled  to  the  posses- 
sion of  the  animals  in  question. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge.    Affirmed. 

E.  S.  Van  Meter  and  C.  K.  Bonestell  for  Appellants. 
Harris  &  Hayhurst  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  in  claim  and  deliv- 
ery to  recover  three  mules.  The  complaint  alleged  that  on 
or  about  November  22,  1917,  the  defendants,  without  the 
consent  of  plaintiff,  took  said  mules  from  his  possession  and 
have  ever  since  retained  possession  of  them.  It  also  alleged 
that  the  plaintiff  at  the  time  of  the  commencement  of  said 
action  was  the  owner  and  entitled  to  the  possession  of  the 
mules  in  question,  and  that  he  had  demanded  their  delivery 
prior  to  the  institution  of  the  action.  The  court  found  these 
allegations  of  the  complaint  to  be  true,  and  gave  judgment 
accordingly  in  plaintiff's  favor  for  the  possession  of  the 
animals. 

The  only  contention  of  the  defendants  upon  appeal  is  that 
the  evidence  does  not  sustain  the  findings  and  judgment 
of  the  trial  court. 

There  is  no  merit  in  this  contention.  The  facts  of  the 
case,  as  testified  to  by  the  plaintiff  and  his  witnesses,  and 
which  the  court  believed  and  based  its  findings  upon,  were 
these :  On  November  20,  1917,  the  plaintiff,  who  was  engaged 
in  purchasing  mules  for  the  purpose  of  selling  them  to  the 
United  States  government,  went  with  one  Veach,  who  was 
a  salaried  employee  of  the  government,  to  the  defendant's 
ranch,  located  about  twenty  miles  from  Fresno,  and  there 
arranged  to  buy  twenty-four  head  of  mules,  nineteen  of 
which  were  at  tJie  time  being  used  in  plowing  the  fields  of 
the  def  endantS|  the  rest  of  them  being  elsewhere  about  their 
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premises.  PlaintiflF  and  Veach  inspected  all  of  these  mules 
but  one,  which  was  described  to  them,  and  oflPered  to  buy 
the  lot  at  $150  per  head,  which  offer  being  accepted,  the 
plaintiff  paid  a  deposit  of  one  thousand  dollars  upon  the 
purchase  price,  and  it  was  agreed  that  the  mules  should  be 
delivered  to  him  at  the  Southern  Pacific  stockyards  in 
Fresno  a  few  days  later.  Upon  the  date  of  delivery,  the 
plaintiff  went  with  Veach  to  the  stockyards,  and,  according 
to  their  testimony,  they  there  found  twenty  of  the  mules 
they  had  theretofore  seen,  together  with  four  other  mules 
which  had  been  substituted  for  four  of  the  best  of  those 
inspected  and  purchased.  The  evidence  shows  that  this  sub- 
stitution was  deliberately  made  by  the  defendants,  and  that 
their  conduct  in  that  behalf  was  reprehensible.  The  plain- 
tiff rejected  the  four  substituted  animals,  and  with  refer- 
ence to  them  had  a  separate  transaction  with  the  defend- 
ants, by  which  he  agreed  to  buy  two  of  the  latter  mules 
for  $75  each  and  one  of  them  for  two  dollars.  He  gave 
the  defendants  the  two  dollars  in  cash  and  a  check  for  two 
thousand  three  hundred  dollars,  and  then  received  eighteen 
of  the  mules  he  had  originally  bought,  returning  the  re- 
jected animals. 

It  would  thus  appear  that  he  paid  the  defendants  upon 
the  original  transaction  $3,150,  which  would  have  entitled 
him  to  twenty-one  mules  at  the  price  of  $150  each.  Having 
received  but  eighteen  of  these  he  thus  became  entitled  to 
the  other  three,  which,  the  evidence  showed,  were  at  the 
time  upon  the  defendants*  ranch,  where,  prior  to  the  insti- 
tution of  this  action,  the  plaintiff  made  his  demand  for  said 
three  mules,  which  are  the  subject  of  this  action. 

[1]  From  this  statement  of  the  facts  of  the  case  it  would 
seem  that  the  averments  of  the  plaintiff's  complaint  to  the 
effect  that  the  defendants  had,  without  the  consent  of  the 
plaintiff,  taken  said  mules  from  his  possession,  and  also  the 
finding  based  upon  said  averment,  do  not  find  support  in 
the  evidence  in  the  case.  The  defendants,  however,  ex- 
pressly concede  in  their  brief  that  "the  complaint  contains 
sufficient  in  addition  to  these  useless  allegations,  to  sustain 
a  judgment  if  there  was  sufficient  evidence  of  right  of  pos- 
session at  the  time  the  case  was  commenced."  By  this 
admission  whatever  error  the  court  may  have  made  in  the 
finding  above  referred  to  is  cured;    [2]    and  the  evidence 
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otherwise  is  amply  sufficient  to  sustain  the  averment  of  the 
complaint  and  the  finding  of  the  court  that  at  the  time  of 
the  institution  of  this  action  plaintiff  was  entitled  to  the 
possession  of  the  animals  in  question. 
The  judgment  is  affirmed. 

iWaste,  P.  J.,  and  Nourse,  J.,  pro  tern.,  concurred. 


[CIt.   No.    2668.    Fint    Appellate    District;,    Division    One.— Jims    tl, 

1919.] 

LUTHER  OPELT,   a  Minor,   etc.,   Appellant,  v.   AL.   O. 
BARNES  CO.  (a  Corporation),  Respondent 

[1]  YiGious  Animals — Injuries  Caused  by — ^Action  roi  Damaoxi^— 
Negligencb — Pleading. — Where  the  complaint  in  an  action  for 
damages  for  personal  injuries  alleged  to  have  been  reeeiyed  bj 
being  scratched  by  a  leopard  kept  bj  the  defendant  is  predicated 
npon  the  keeping  by  defendant  of  a  Ticious  and  dangerons 
animal,  known  to  defendant  to  be  such,  an  allegation  of  negli- 
gence on  the  part  of  the  defendant  is  nnnecessarj. 

[2]  Id. — Liability  of  Owner  fob  Acts  of. — The  owner  of  a  leopard, 
having  knowledge  that  it  is  a  wild,  untamed  animal,  of  fierce, 
dangerous,  vicious,  ferocious  character,  nature,  and  disposition,  is 
an  insurer  against  the  acts  of  such  animal,  unless  the  injured 
person  voluntarily,  or  consciously,  does  something  to  bring  about 
the  injury. 

[3]  Id. — Duty  of  Owner  —  Negligence  of  Injured  Party. — ^While 
the  burden  of  the  duty  to  exercise  the  highest  degree  of  care 
rests  upon  the  owner  of  such  an  animal,  if  the  injured  party  im- 
prudently, or  negligently,  places  himself  in  a  position  to  be  at- 
tacked, or  by  his  own  negligence  contributes  to  his  injury,  the 
owner  will  be  exonerated  from  liability. 

[4]  Id. — Duty  Imposed  upon  Minors — ^Want  of  Ordinast  Garb — 
Evidence — Finding. — The  law  imposes  upon  minors  the  duty  of 
giving  such  attention  to  their  surroundings  and  eare  to  avoid 
danger  as  may  fairly  and  reasonably  be  expected  from  persons 
of  their  age  and  capacity;  and  in  this  action  for  injuries  re- 
ceived through  having  been  scratched  by  a  leopard  kept  in  m 
circus,  in  view  of  the  fact  that  the  plaintiff,  a  boy  of  the  age  of 

1.  Liability  for  injuries  by  wild  animals,  notes,  14  Ann.  Cai.  61; 
Ann.  Oas.  1914A,  764. 
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ten  and  one-half  years,  was  a  bright,  intelligent,  and  alert  boy, 
that  he  knew  the  animals  were  dangerous  and  ferocious,  knew 
that  the  guard  rope  which  he  walked  under  was  placed  to  keep 
people  away  from  the  animals  because  they  were  dangerous,  and 
knew  that  the  safe  place  from  which  to  look  at  the  animals  was 
outside  the  rope,  the  court  was  justified  in  finding  that  the  plain- 
tiff failed  to  use  ordinary  care  for  his  own  safety. 

[5]  Id. — Negligence  or  Minor — Question  or  Fact. — Whether  a  minor 
of  tender  years  has  comported  himself  with  the  eare  and  prudence 
due  from  one  of  his  years  and  experience  is  strictly  a  question  of 
fact  to  be  determined  by  the  jury  (or  court)  on  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.     Everett  J.  Brown,  Judge.    AflSrined. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ostrander,  Clark  &  Carey  for  Appellant. 

Seed,  Nusbaumer  &  Bingaman  for  Respondent 

WASTE,  P.  J.— Plaintiflf,  by  his  guardian  ad  litem, 
brought  this  action  against  defendant  for  injuries,  alleged 
to  have  been  received  by  being  scratched  by  a  vicious 
leopard,  one  of  a  number  of  animals  kept  by  defendant 
corporation  in  its  circus.  The  animal  was  securely  caged 
and  was  not  at  large.  Defendant  had  judgment  and  plain- 
tiff appeals. 

Plaintiff,  at  the  time  of  the  accident  was  a  boy  of  ten  and 
one-half  years  of  age.  Qn  the  day  in  question,  having  paid 
the  price  of  admission,  he  entered  the  circus  to  view  the 
animals  and  witness  the  performance  in  the  main  tent.  He 
fii*st  entered  the  tent  in  which  the  animals  were  kept  in 
cages,  arranged  in  a  row  around  the  circular  walls  of  the 
inclosure.  A  guard  rope,  securely  fastened  to  posts,  ex- 
tended entirely  along,  and  in  front  of,  this  row  of  animal 
cages,  about  three  feet  from  the  ground,  and  placed  at  such 
a  distance  that  spectators  could  not  approach  within  range 
of  possible  injury  from  the  animals.  This  guard  rope 
turned  at  a  right  angle  from  a  post,  near  the  passageway 
from  the  animal  inclosure  into  the  main  tent,  from  which 
post,  about  three  feet  in  height,  it  was  carried  across  the 
end  of  the  row  of  cages  and  fastened  at  a  point  about  seven 
feet  in  height,  to  a  pole  supporting  the  wall  of  the  tent 
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In  the  cage  nearest  to  the  passngoway,  and  just  behind  the 
slanting  rope,  was  the  leopard. 

After  viewing  the  animals,  the  plaintiff  and  his  companion 
started  to  go  into  the  main  tent,  the  entrance  to  which  they 
found  barred  by  a  rope.  l\Iany  other  people  were  crowding 
toward  the  same  place.  The  boys  decided  to  wait,  and 
turned  aside.  Their  view  of  the  cages  was  cut  off  by  the 
crowd,  and,  there  being  no  obstruction  to  bar  their  way, 
other  than  the  slanting  rope  referred  to,  in  order  to  get  a 
better  view  of  the  animals  they  walked  under  the  rope  and 
into  the  space  between  the  leopard  cage  and  the  side  wall 
of  the  tent,  which  space  appears  to  have  been  about  two 
feet  wide.  While  the  plaintiff  was  in  this  position,  the 
leopard  reached  his  forearm,  or  paw,  bet\\een  the  bars  of 
the  cage,  which  were  perpendicular  and  about  three  and  one- 
half  inches  apart,  and  struck  the  boy's  face,  inflicting  an 
injury  to  his  right  eye. 

The  court  found  that  the  plaintiff  was  injured  solely 
because  he  willfully  and  knowingly,  and  without  cause  or 
excuse,  placed  himself  witliin  reach  of  the  wild  animal, 
which  he  knew  to  be  ferocious  and  dangerous;  and  that  the 
defendant,  owner  of  the  circus,  was  in  no  way  guilty  of 
neglij^ence  or  lack  of  care  in  the  premises,  either  in  the 
keeping  or  exposing  the  leopard  to  view,  and  that  the  de- 
fendant did  not  omit  to  perform  any  duty  in  the  premises. 

Appellant  contends  that  defendant's  answer  fails  to  deny 
plaintiff's  allegation  of  negligence,  and  that  it  does  not  set 
up  any  contributory  negligence  of  plaintiff  as  a  defense  to 
the  action.  [1]  The  complaint  being  predicated  upon  the 
keeping  by  defendant  of  a  vicious  and  dangerous  animal, 
known  to  defendant  to  be  such,  would  have  been  sufficient 
without  alleging  negligence  on  the  part  of  defendant.  {Con- 
gress etc.  Spring  Co.  v.  Edgar,  99  U.  S.  645,  [25  L.  Ed. 
487,  see,  also,  Rose's  U.  S.  Notes] ;  3  Corpus  Juris,  par. 
358.)  Such  averment,  if  made,  may  properly  be  treated  as 
surplusage.  (Corpus  Juris,  svpra.)  The  question  of  the 
owner's  negligence  is  not  in  the  case.  (Clowdis  v.  Fresno 
Flume  etc.  Co.,  118  Cal.,  at  p.  321,  [G2  Am.  St.  Rop.  238, 
50  Pac.  373].)  However,  the  answer  denies  that  the  injury 
was  caused  by  or  through  any  negligence  of  the  defendant, 
and  specifically  denies  each  fact  which  the  plaintilT  assorts 
in  his  attempt  to  charge  factb  ishowiii^:;  ue^lic^euce.    it  cou- 
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tains  certain  affirmative  allegations  tending  to  negative  any 
claim  of  negligence  charged  against  defendant.  The  answer 
appears  to  be  an  express  disclaimer  of  any  negligence  on 
the  part  of  the  defendant,  and  pleads  that  the  injury  oc- 
curred to  the  plaintiflF  solely  by  reason  of  the  plaintiff's 
negligence,  and  want  of  care,  in  willfully  placing  himself 
within  the  guard  rope,  and  behind  the  cage.  The  question 
of  contributory  negligence  does  not  appear  to  have  entered 
into,  or  to  have  been  an  issue  of,  the  case.  In  other  words, 
as  counsel  for  respondents  say  in  their  brief,  the  defense 
is  based  "upon  the  proposition  that  the  defendant  was  not 
negligent  in  any  way,  or  manner,  and  that  the  injury  oc- 
curred solely  by  reason  of  the  fault  and  trespass  of  the 
plaintiff.'' 

[2]  The  answer  admits  that  defendant,  and  its  em- 
ployees, knew  "that  the  leopard  was  a  wild,  untamed  animal, 
of  fierce,  dangerous,  vicious,  ferocious  character,  nature,  and 
disposition."  By  this  admission,  defendant  charged  itself 
with  the  duty  toward  the  plaintiff,  as  well  as  all  other  per- 
sons, to  guard  the  leopard  in  such  manner  as  to  absolutely 
prevent  the  occurrence  of  an  injury  to  others  through  such 
vicious  acts  of  the  animal  as  it  would  naturally  be  inclined 
to  commit.  (Oooding  v.  Chutes  Co.,  155  Cal.  620,  [18  Ann. 
Cas.  671,  23  L.  R.  A.  (N.  S.)  1071,  102  Pac.  819] ;  Parker 
V.  CusKman,  195  Fed.  715,  [117  C.  C.  A.  71];  3  Corpus 
Juris,  par.  315,  and  cases  cited.)  The  liability  of  the  owner 
is  absolute,  in  such  cases,  and  he  is  bound  to  keep  the  animal 
secure,  or  he  must  suffer  the  penalty  for  his  failure  to  do 
so,  in  making  compensation  for  the  mischief  done,  unless 
it  can  be  shown  that  the  person  injured  voluntarily,  or  con- 
sciously, did  something  to  bring  about  the  injury.  {Molloy 
V.  Starin,  191  N.  T.  21,  [14  Ann.  Cas.  57,  16  L.  R.  A. 
(N.  S.)  445,  83  N.  E.  588].)  The  gist  of  the  action  is  not 
the  manner  of  keeping  the  vicious  animal,  but  the  keeping 
him  at  all  with  knowledge  of  the  vicious  propensities. 
{Hammond  v.  Melton,  42  111.  App.  186.)  In  such  instances 
the  owner  is  an  insurer  against  the  acts  of  the  animal,  to 
one  who  is  injured  without  fault,  and  the  question  of  the 
owner's  negligence  is  not  in  the  case.  {Laverone  v.  Man- 
giarUi,  41  Cal.  138,  [10  Am.  Rep.  269]  ;  Clowdis  v.  Fresno 
Flume  etc.  Co.,  118  Cal.  321,  [62  Am.  St.  Rep.  238,  50  Pac. 
373].) 
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[3]  While  the  burden  of  the  duty  to  exercise  the  highest 
degree  of  care  rested  upon  defendant,  it  appears  from  the 
above  authorities,  and  many  others,  to  be  equally  as  well 
established  in  this  class  of  cases  that,  if  the  injured  party 
imprudently,  or  negligently,  places  himself  in  a  position  to 
be  attacked,  or  by  his  own  negligence  contributes  to  his 
injury,  the  owner  of  the  wild  beast  may  be  exonerated  from 
liability.     (3  Corpus  Juris,  par.  315,  and  cases  cited.) 

In  the  present  case,  the  court  found  that  the  injury  to  the 
plaintiff  resulted  solely  by  reason  of  his  own  fault;  that  the 
plaintiff  'Vas  a  bright,  intelligent,  and  alert  boy,  and  was 
as  well  able  to  care  for  himself  as  an  adult  person  of  aver- 
age intelligence;  that  he  knew  that  the  leopard  was  a  wild, 
untamed  animal,  of  fierce,  dangerous,  vicious,  ferocious  char- 
acter, nature,  and  disposition;  that  he  knew  the  guard  rope 
was  there,  and  knew  its  purpose  was  to  prevent  spectators 
from  approaching  within  range  of  possible  injury  from  the 
leopard ;  that  he  knew  that  the  leopard  could  reach  its  paws 
out  through  the  three  and  one-half  inch  space  between  the 
iron  bars  composing  the  cage,  in  which  it  was  confined ;  and 
that  he  willfully  and  knowingly  placed  himself  within  reach 
of  the  animal."  If  this  finding  shall  be  allowed  to  stand, 
it  will  be  su£Scient  to  support  the  judgment  in  the  case. 

On  the  stand,  the  boy  testified  that  he  knew  that  the 
leopard  was  dangerous  and  ferocious,  and  that  the  guard 
rope  was  placed  to  keep  people  away  from  the  animals,  be- 
cause they  were  dangerous;  that  he  knew  the  safe  place 
f  rom^  which  to  look  at  the  animals  would  have  been  on  the 
outside  of  the  rope.  He  further  testified:  "There  was  such 
a  crowd  of  people,  that  I  could  not  see  the  animals,  so  I 
walked  back  of  the  cage."  He  further  testified  that  he  did 
not  know  how  close  to  the  cage  he  was  when  the  leopard 
hit  him;  that  he  thought  he  was  far  enough  from  the  cage, 
so  that  the  leopard  would  not  touch  him.  The  boy's  com- 
panion  said  to  him  while  they  were  standing  between  the 
wall  of  the  tent  and  the  leopard  cage:  "Don't  go  too  close." 
There  was  evidence,  also,  that  the  manager  of  the  show,  and 
the  superintendent,  were  standing  about  thirty  feet  away 
from  the  leopard  cage.  They  saw  the  boys  go  under  the 
rope  "and  hollered  to  them."  Before  they  had  time  to  do 
more  than  start  to  get  the  boys  out  of  the  dangerous  place, 
the  plaintilT  had  been  hurt.    No  other  guards  or  attendants 
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appear  to  have  been  near  the  scene  of  the  accident.  Signs 
reading,  "Danger!  Keep  Away,"  were  placed  on  all  of  the 
animal  cages. 

[4]  In  view  of  the  testimony  in  the  case,  we  are  of  the 
opinion  that  we  cannot  go  behind  the  findings  of  the  court, 
to  the  effect  that  the  plaintiff  failed  to  use  ordinary  care. 
"Youth  is  ever  the  time  of  heedlessness,  of  impulsiveness, 
and  of  forgetfulness"  {Guyer  v.  Sterling  Steam  Laundry 
Co.,  171  Cal.  761,  [154  Pac.  1057]),  but  the  law  imposes 
upon  minors  the  duty  of  giving  such  attention  to  their  sur- 
roundings, and  care  to  avoid  danger,  as  may  fairly  and 
reasonably  be  expected  from  persons  of  their  age  and  capa- 
city. {Siuder  v.  Southern  Pacific  Co.,  121  Cal.  400,  [66 
Am.  St.  Rep.  39,  53  Pac.  942].) 

[6]  Whether  a  minor  of  tender  years  comports  himself 
with  the  care  and  prudence  due  from  one  of  his  years  and 
experience  is  strictly  a  question  to  be  determined  on  the 
evidence.  The  question  as  to  the  capacity  of  a  particular 
child  at  a  particular  time  to  exercise  care  in  avoiding  a 
particular  danger  is  one  of  fact,  falling  within  the  province 
of  a  jury  (or  court)  to  determine.  {Mayne  v.  San  Diego 
Electric  Ry.  Co.,  179  Cal.  173,  [175  Pac.  690],  citing  CahiU  v. 
E.  B.  &  A.  L.  Stone  &  Co.,  153  Cal.  571,  [19  L.  E.  A.  (N.  S.) 
1094,  96  Pac.  84],  and  Consolidated  etc.  Ry.  Co.  v.  Carlson, 
58  Ean.  66,  [48  Pac.  635].)  We  cannot  say,  as  a  matter  of 
law,  at  what  age  a  boy  would  be  possessed  of  such  intelli- 
gence, foresight,  and  judgment  as  to  charge  him  with  negli- 
gence in  a  case  like  the  present.  (Biggs  v.  Consolidated 
etc.  Wire  Co.,  60  Kan.  223,  [44  L.  E.  A.  655,  56  Pac  4].) 
The  care  which  a  child  is  required  to  exercise  in  such  mat- 
ters is  to  be  determined  from  the  circumstances  of  the  par- 
ticular case  in  which  his  conduct  is  involved,  and  under  the 
evidence  there  presented.  {Mayne  v.  Sa^  Diego  Electric 
Ry.  Co.,  supra.) 

We  cannot  say,  as  matter  of  law,  that  the  plaintiff  en- 
tered into  the  forbidden  space,  between  the  leopard's  cage 
and  the  wall  of  the  tent,  without  a  full  appreciation  of  the 
dangers  and  risk,  and  without  sufficient  judgment  to  know 
how  to  avoid  them.  These  matters,  and  the  further  ques- 
tion whether  or  not  he  duly  exercised  such  judgment  as  he 
possessed,  were  considerations  of  fact.  {Foley  v.  California 
Horseshoe  Co.,  115  Cal.  184,  [56  Am.  St.  Bep.  87,  47  Pac 
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42].)  "We  do  not  consider  the  present  ease  such  an  excep- 
tional one  as  to  present  the  questions  to  us  as  unmixed 
questions  of  law  to  be  determined  by  the  court. 

Just  how  far  to  apply  the  rule  of  accountability  to  a 
bright,  ten  year  old  boy  at  a  circus,  with  the  allurement 
and  excitement  attendant  thereto,  and  keeping  in  mind  the 
propensity  to  curiosity  every  normal  boy  possesses,  was,  no 
doubt,  a  matter  of  grave  concern  to  the  trial  court,  as  it 
has  been  to  us.  The  court  below,  having  before  it  all  the 
facts  and  witnesses  in  the  case,  and  particularly  having  an 
opportunity  to  hear  the  testimony,  observe  the  actions,  and 
determine  the  intelligence  of  the  injured  boy,  has  deter- 
mined and  announced  its  conclusion,  which  we  do  not  feel 
we  may  properly  reject. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 
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E.    L.    BOOS,    Respondent,    ▼.    ROBERT    M.    LOESER, 

Appellant. 

[1]  Animals — Doos — Value — Question  foe  .Tuet. — Doga  constitute 
property  of  their  owners  and  have  pecuniary  value.  It  may  be 
the  market  value,  or  some  special  or  peculiar  value  to  its  owner 
to  be  ascertained  by  reference  to  its  usefulness  or  other  qualities. 
Its  amount  is  a  question  for  the  jury,  after  hearing  evidence 
directed  to  those  points. 

[2]  Id. — Injuries  by  Dogs — ^Liabiuty  of  Owner. — The  owner  of  a 
dog  is  not  liable  for  the  injuries  caused  by  it  unless  it  is  vicious 
and  the  owner  has  notice  of  that  fact. 

[3]  Id. — Notice  of  Vicious  Propensity — Knowledge  of  Servant. — 
The  knowledge  of  a  servant  or  agent  of  an  animal's  vicious  pro- 
pensity will  be  imputed  to  the  master  when  such  agent  or  servant 
has  charge  of  or  control  over  the  animal. 

[4]  Id. — Noncompliance  With  Ordinance  —  Death  of  Doo  —  Con- 
tributory Negligence  of  Owner. — In  an  action  for  damages 
alleged  to  have  been  sustained  by  plaintiff  by  reason  of  the  kill- 
ing of  her  dog,  the  plaintiff  may  not  be  charged  with  eontrib- 
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utory  negligence  because  of  the  fact  that  her  dog  was  upon  the 
public  streets  without  being  licensed,  where  her  omission  to  com- 
ply with  the  ordinance  requiring  dogs  to  be  licensed  did  not  con- 
tribute to  the  incident  which  caused  the  death  of  the  dog. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy, 
Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Andrew  Thome  for  Appellant. 

Wise&  O'Connor  and  Goldman  &  Altman  for  Respondent. 

KERRIGAN,  J. — This  is  an  action  for  damages  alleged 
to  have  been  sustained  by  plaintiff  by  reason  of  the  killing 
of  her  dog,  of  the  variety  known  as  Pomeranian,  by  an  Aire- 
dale belonging  to  the  defendant.  A  jury  trial  was  had,  and 
judgment  went  for  the  plaintiff  in  the  sum  of  five  hundred 
dollars.  Defendant  made  a  motion  for  a  new  trial,  which 
was  denied,  and  he  now  appeals  from  the  judgment. 

The  complaint  alleges  that  on  the  sixteenth  day  of  May, 
1917,  the  plaintiff  was  the  owner  of  a  Pomeranian  dog  of 
the  value  of  one  thousand  dollars;  that  the  defendant  was 
the  owner  of  an  Airedale,  of  vicious  disposition  and  danger- 
ous character,  which  on  said  date  and  for  a  long  time  prior 
thereto  was  evilly  disposed  toward  other  dogs  and  was  ac- 
customed to  attack  them  without  provocation,  all  of  which 
matters  were  well  known  to  the  defendant;  that  neverthe- 
less, the  defendant  carelessly  and  negligently  permitted  said 
Airedale  to  go  upon  the  public  streets  of  San  Francisco  un- 
leashed and  free  from  restraint,  and  that  on  the  day  men- 
tioned, without  provocation  and  while  the  plaintiff's  dog 
was  proceeding  peaceably  along  the  public  street,  said  Aire- 
dale attacked  it  from  behind,  the  attack  resulting  in  break- 
ing the  neck  of  the  Pomeranian,  from  which  its  death  imme- 
diately ensued. 

From  the  evidence  it  appears  that  on  said  day  the  Pome- 
ranian, attended  by  two  maids,  was  pursuing  the  even  tenor 
of  its  way  upon  the  street,  ** tarrying"  now  and  then  and 
occupied  with  matters  entirely  his  own,  when  the  Airedale, 
an  arro<i:ant  bully,  domineering  and  dogmatic,  being  beyond 
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the  reach  of  the  sound  of  his  master's  voice  and  having 
evaded  the  vigilance  of  his  keeper  (for  the  maids  and  the 
man  were  vigilant),  dashed  upon  the  scene,  and  with  de- 
struction in  his  heart  and  mayhem  in  his  teeth  pounced 
upon  the  Pomeranian  with  the  result  already  regretfully 
recorded;  the  plaintiff 's  dog  had  had  its  day.  It  crossed  to 
that  shore  from  which  none,  not  even  a  good  dog,  ever 
returns. 

Leaving  this  painful  subject  and  turning  to  the  consider- 
ations elaborately  discussed  in  the  briefs  of  able  counsel,  we 
remark  that  there  was  a  time  in  the  history  of  the  law  when, 
as  is  said  in  one  of  the  early  cases,  **dog  law*'  was  as  hard  to 
define  as  '*dog  Latin."  As  Blackstone  puts  it,  dogs  were 
the  subject  of  property  to  a  very  limited  and  qualified  de- 
gree; they  had  no  intrinsic  value,  and  were  regarded  as  be- 
ing kept  only  through  the  whim  or  caprice  of  their  owner. 
They  were  not  the  subject  of  larceny.  (2  Blackstone 's 
Commentaries,  393.)  But  that  day  has  passed,  and  dogs 
now  have  a  well-established  status  before  the  law.  Consid- 
erable sums  of  money  are  invested  in  dogs,  and  they  are  the 
subject  of  extensive  trade.  Aside  from  their  pecuniary 
value  their  worth  is  recognized  by  writers  and  jurists. 
Cuvier  has  asserted  that  the  dog  was  perhaps  necessary  for 
the  establishment  of  civil  society,  and  that  a  little  reflection 
will  convince  one  that  barbarous  nations  owe  much  of  their 
subsequently  acquired  civilization  to  the  dog.  From  the 
building  of  the  pyramids  to  the  present  day,  from  the 
frozen  poles  to  the  torrid  zone,  wherever  man  has  wandered 
there  has  been  his  dog.  In  the  case  of  Stcete  v.  Harriman, 
75  Me.  562,  [46  Am.  Rep.  423],  he  is  eulogized  in  the  fol- 
lowing language:  ''He  is  the  friend  and  companion  of  his 
master,  accompanying  him  on  his  walks;  his  servant  aiding 
him  in  his  hunting ;  the  playmate  of  his  children,  an  inmate  of 
his  home,  protecting  it  against  all  assailants."  In  his  well- 
known  tribute  to  the  dog.  United  States  Senator  Vest  char- 
acterizes him  as  ''the  one  absolutely  unselfish  friend  a  man 
may  have  in  this  selfish  world,  the  one  that  never  deserts 
him,  never  fails  him,  the  one  that  never  proves  ungrateful 
or  treacherous."  (See,  also,  Sabin  v.  Smith,  26  Cal.  App. 
676,  679,   [147  Pac.  1180].) 

The  Pomeranian  was  small,  w^ei^rhing  about  four  and  a 
half  pounds,  but  history  discloses  that  the  small  dog,  per- 
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haps  oftener  than  his  bigger  brother,  has  rendered  modest 
but  heroic  service  and  by  his  fidelity  has  influenced  the 
course  of  history. 

[1]  As  already  indicated,  the  law  now  recognizes  that 
dogs  have  pecuniary  value,  and  constitute  property  of  their 
owners,  as  much  so  as  horses  and  cattle  or  other  domestic 
animals.  {Ten  Eopen  v.  Walker,  96  Mich.  236,  [35  Am. 
St.  Rep.  598,  55  N.  W.  657].)  It  may  be  the  market  value, 
or  some  special  or  peculiar  value  to  its  owner  to  be  ascer- 
tained by  reference  to  its  usefulness  or  other  qualities. 
{Heiligmann  v.  Base,  81  Tex.  222,  [26  Am.  St.  Eep.  804, 
13  L.  R.  A.  272,  16  S.  W.  931].)  Its  amount  is  a  question 
for  the  jury,  after  hearing  evidence  directed  to  those  points. 
(Parker  v.  Mise,  27  Ala.  480,  [62  Am.  Dec.  776].)  The 
plaintiff's  dog  was  the  proud  possessor  of  the  kennel  name 
Endiffe-Masterpiece ;  his  pedigree  and  reputation  entitled 
him  to  be  regarded  in  dog  circles  as  possessing  the  bluest  of 
blood;  in  short,  in  canine  society  he  belonged  to  the  inner 
circle  of  the  four  hundred.  In  west  and  east  he  had  won 
the  first  prize  in  every  bench  show  at  which  he  had  been 
exhibited.  He  was  middle-aged  and  in  good  health.  Ex* 
ports  testifying  placed  his  monetary  value  at  one  thousand 
dollars. 

[2]  The  owner  of  a  dog  is  not  liable  for  the  injuries 
caused  by  it  unless  it  is  vicious  and  the  owner  has  notice  of 
that  fact.  (3  Corpus  Juris,  p.  89,  sec.  330.)  But  we  think 
the  evidence  in  this  case  shows,  by  inference  at  least,  that 
while  the  defendant's  dog  was  an  estimable  animal  in  many 
respects,  he  was,  nevertheless,  prone  to  attack  without 
provocation  other  dogs  irrespective  of  size,  and  that  such  an 
assault  upon  a  dog  of  the  weight  and  physical  character- 
istics of  that  owned  by  the  plaintiff  was  likely  to  prove 
harmful,  if  not  fatal,  to  the  object  of  the  attack.  [3]  As 
to  the  defendant's  prior  knowledge  of  the  vicious  propen- 
sities of  his  Airedale,  while  the  evidence  may  not  clearly 
show  that  he  was  personally  aware  of  them,  it  sufiSciently 
demonstrates  that  his  employee,  in  charge  of  him  at  the 
time  of  the  attack,  and  whose  custom  it  was  to  exercise  it 
on  the  public  streets,  knew  of  its  dangerous  character, 
which  knowledge  the  law  charges  to  the  employer.  The 
knowledge  of  a  servant  or  agent  of  an  animal's  vicious  pro- 
pensity will  be  imputed  to  the  master  when  such  agent  or 
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servant  has  charge  of  or  control  over  the  animal.  (3  Cor- 
pus Juris,  p.  96,  sec.  328.) 

[4]  It  is  urged  by  the  appellant  that  the  court  erred  in 
refusing  to  insti'uct  the  jury,  as  requested,  that  the  plain- 
tiflf  was  guilty  of  contributory  negligence  arising  from  the 
fact  that  her  dog  was  upon  the  public  streets  without  being 
licensed — unlike  the  defendant's  Airedale,  whose  master  had 
ornamented  his  favorite  with  a  tag  entitling  him  to  roam 
the  city's  streets  secure  from  interference  by  the  pound- 
keeper  or  his  myrmidons.  The  appellant's  contention  in 
this  respect  would  be  well  grounded  if  the  plaintiflE's  omis- 
sion to  comply  with  the  ordinance  requiring  dogs  to  be 
licensed  had  contributed  to  the  incident  resulting  in  the 
Pomeranian's  untimely  end.  But  for  aught  that  appears 
the  absence  of  a  tag  from  the  collar  of  plaintiff's  dog  was 
unnoticed  by  the  Airedale,  and  was  not  the  matter  that 
aroused  his  ire  or  induced  him  to  make  the  attack.  His 
was  the  canine  point  of  view  and  not  that  of  the  license  col- 
lector. When  the  violation  of  an  ordinance  has  no  causal 
connection  with  the  injury,  as  contributing  thereto,  the  rule 
contended  for  by  appellant  has  no  application.  This  was 
held  in  the  case  of  Shimoda  v.  Bundy,  24  Cal.  App.  675, 
[142  Pac.  109],  where,  in  its  discussion  of  the  subject,  the 
court  says:  **One  who  violates  an  ordinance  wherein  a 
penalty  is  fixed  for  noncompliance  with  its  provisions  may 
be  subjected  to  the  penalties  therein  prescribed,  but  he  can- 
not in  addition  thereto  be  deprived  of  his  civil  rights  to  re- 
cover damages,  perhaps  in  many  thousands  of  dollars,  sus- 
tained by  reason  of  the  negligence  or  wrong  of  another, 
when  such  violation  bore  no  relation  to  the  injury  and  did 
not  contribute  in  the  remotest  degree  thereto." 

Judgment  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  25,  1919. 

All  the  Justices  concurred. 
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[Civ.   No.   2854.     Secund   Appellate   District,   Diyision   One. — June   27, 

1919.] 

STELLA  G.  RUCKER,  as  Administratrix,  etc..  Respondent, 
V.  SAN  DIEGO  ELECTRIC  RAILWAY  COMPANY 
(a  Corporation),  Appellant. 

[1]  Neoligencb — Injxjet  by  Street-cae — Cab  Window  Obscueed  by 
Mist — Fact  Immaterial. — Where  plaintiff's  intestate  was  plainly  in 
view  where  he  easily  could  have  been  seen  if  the  windows  in  the 
front  of  the  street-car  were  not  obstructed,  it  is  immaterial  that 
there  is  no  evidence  to  support  the  finding  of  the  court,  in  an  action 
for  damages  for  personal  injuries  caused  by  the  alleged  negligent 
operation  of  the  car,  that  such  windows  were  obscured  by  mist 
to  an  extent  that  it  was  impossible  for  the  motorman  to  see  any 
object  or  person  directly  in  front  of  the  car  by  reason  thereof, 
and  that  said  motorman  took  no  precaution  to  remove  such  ob- 
struction. In  either  event,  it  was  negligence  on  the  part  of  the 
motorman  to  suddenly  start  the  ear  and  run  it  against  plaintiff's 
intestate. 

[2]  Id. — Street-cab  Standing  Still  at  Cbossing — Rights  of  Pas- 
8EN0EBS. — Where  a  street-car  is  standing  still  at  a  street  cross- 
ing, passengers  have  a  right  to  alight  from  the  ear,  or  to  ap- 
proach the  ear  if  they  desire  to  obtain  passage  thereon,  even 
though  the  ear  did  not  stop  for  that  specific  purpose. 

[3]  Id. — Passing  in  Front  or  Moving  Train — Injury  by  Train 
Standing  Still. — Because  the  injured  person  crossed  the  north- 
bound track  on  which  a  train  was  approaching,  it  cannot  be  said 
as  a  matter  of  law  that  he  was  negligent  when  he  passed  in 
front  of  the  south-bound  ear  (by  which  he  was  injured)  at  a 
time  when  it  was  standing  still  at  a  street  crossing.  The  fact  of 
care  or  want  of  care  on  the  part  of  a  person  crossing  the  street 
in  front  of  a  standing  car  at  such  a  place  is  generally  a  matter 
to  be  determined  by  the  court  or  jury  from  the  circumstances 
surrounding  him  at  the  time. 

i-k}  Id. — Pleading  —  Cause  of  Injury  —  Findings. — Where  all  the 
allegations  of  plaintiff's  complaint  taken  together  clearly  charge 
that  the  injuries  were  received  as  a  direct  result  of  the  negli- 
gence of  the  defendant  in  the  operation  of  its  south-bound  car, 
and  the  court  finds  this  charge  to  be  true,  the  result  of  the 
action  could  not  be  changed  by  a  finding  in  favor  of  the  defend- 
ant with  respect  to  a  charge  of  negligence  in  the  operation  of  its 
north-bound  car,  and  the  failure  of  the  court  to  make  a  finding 
upon  this  last  fact  furnishes  no  ground  for  reversing  the  judg- 
Bient  in  favor  of  plaintiff. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.     W.  A.  Sloane,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Read  6.  Dilworth,  Titus  &  Davin,  Horton  L.  Titus  and 
E.  L.  Davin  for  Respondent. 

Binnard  &  Macomber  and  Henning  &  I^IcOee  for  Re- 
spondent. 

CONRET,  P.  J.— The  defendant  appeals  from  a  judg- 
ment awarding  to  the  plaintiff  damages  for  personal  in- 
juries caused  by  the  negligent  operation  of  a  street-car  of 
the  defendant. 

Paragraphs  IV  to  XVI  of  the  court's  findings  are  as 
follows : 

"IV.  That  on  February  24th,  1915,  at  about  the  hour  of 
7  o'clock  in  the  evening,  the  plaintiflP,  P.  R.  Rucker,  desir- 
ous of  becoming  a  passenger  on  the  south-bound  car  of  the 
defendant  operated  on  Fifth  Street  in  said  city  of  San 
Diego,  hailed  one  of  said  cars  owned  by  defendant  as  it 
was  approaching  the  intersection  of  Fifth  Street  and  Red- 
wood Street  in  the  said  dty  of  San  Diego. 

**V.  That  the  said  car,  so  signaled  by  the  said  P.  R. 
Rucker,  was  brought  to  a  stop  on  said  Fifth  Street  at  the 
north  side  of  Redwood  Street. 

''VI.  That  while  said  car  was  at  a  standstill  the  plain- 
tiff, in  order  to  become  a  passenger  thereon  started  to  cross 
the  track  directly  in  front  of  said  car. 

''VII.  That  said  car,  which  was  in  charge  of  and  being 
operated  by  a  servant  of  the  defendant,  while  the  plaintiff, 
P.  R.  Rucker,  was  passing  immediately  in  front  thereof, 
without  warning  of  any  kind  or  character  whatsoever,  was 
suddenly  started  forward  and  run  against  the  plaintiff  and 
threw  him  upon  the  east  parallel  electric  car  track  of  de- 
fendant on  said  Fifth  Street,  upon  which  car  tracks  were 
operated  the  north-bound  cars  of  the  defendant  company. 

"VIII.  That  while  plaintiff  was  helpless,  and  before  he 
had  an  opportunity  to  obtain  proper  control  of  his  move- 
ments, the  plaintiff,  P.  R.  Rucker,  was  run  against  and 
struck  by  a  car  owned  by  the  defendant  San  Diego  Electrie 
Railway  Company,  and  operated  by  its  servants. 
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**IX.  That  at  the  time  the  plaintiflf  left  the  curb  on  the 
east  side  of  Fifth  Street  for  the  purpose  of  becoming  a  pas- 
senger upon  the  south-bound  car  of  the  defendant  he  looked 
both  northerly  and  southerly  along  Fifth  Street  and  ob- 
served the  various  obstructions  and  vehicles  upon  the  street, 
and  that  the  car  coming  northerly,  at  the  time  plaintiff 
stepped  from  the  curb  or  was  about  to  step  from  the  curb, 
was  about  three  hundred  feet  away,  and  that  the  said  south- 
bound car  was  at  a  standstill  or  about  to  come  to  a  standstill. 

*'X.  That  at  the  time  the  plaintiflf  had  crossed  the  north- 
bound tracks  and  was  about  to  step  over  and  cross  the 
south-bound  tracks  the  said  south-bound  car  was  at  a  stand- 
still. 

**XI.  That  at  the  time  the  motorman  in  charge  of  the 
south-bound  car  started  his  said  car,  after  said  car  had  been 
brought  to  a  stop  for  the  purpose  of  permitting  passengers 
and  the  plaintiflf  to  board  the  same,  and  for  some  time  prior 
thereto,  the  windows  in  front  of  said  car  were  obscured  by 
mist  to  an  extent  that  it  was  impossible  for  the  motorman 
to  see  any  object  or  person  directly  in  front  of  the  car  by 
reason  thereof,  and  that  said  motorman  took  no  precaution 
to  remove  such  obstruction  from  the  glass  or  to  open  thia 
window  so  that  he  would  have  a  clear  and  unobstructed 
view  of  the  street  immediately  before  the  car. 

**XII.  That  the  motorman  in  charge  of  said  south-bound 
car  started  the  same  after  the  plaintiflf,  P.  B.  Rucker,  had 
committed  himself  to  the  crossing  of  the  south-bound  car 
tracks,  without  sounding  gong  or  giving  any  other  notice 
or  warning  that  he  was  about  to  put  the  car  in  motion. 

*'XIII.  That  the  plaintiflf,  P.  R.  Rucker,  had  no  reason- 
able opportunity  to  extricate  himself  from  his  position  in 
front  of  the  south-bound  car  after  the  same  had  been 
started  in  motion  by  the  servants  of  the  defendant  without 
notice  or  warning,  or  to  take  any  precaution  to  avoid  being 
struck,  crushed,  or  mangled  thereby. 

"XIV.  That  the  plaintiflf,  P.  R.  Rucker,  had  no  reason- 
able  opportunity  to  extricate  himself  from  his  position  of 
danger,  or  any  danger,  of  being  struck  by  the  north-bound 
car  after  he  had  been  placed  in  this  position  by  reason  of 
being  run  against  by  the  south-bound  car,  or  to  take  any 
precautions  so  as  to  extricate  himself  from  the  danger  of 
beinj?  struck,  crushed  or  mangled  by  the  defendant's  car. 
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**XV.  That  the  plaintiff  used  all  due  care  and  precau- 
tion in  and  about  crossing  the  said  Fifth  Street  at  the  in- 
tersection of  Redwood  Street  on  said  February  24,  1915,  at 
the  hour  of  7  P.  M.  or  thereabouts,  and  took  all  due  care 
and  precaution  in  stepping  upon  the  tracks  whereon  said 
cars  of  defendant  were  operated. 

''XVI.  That  the  plaintiff  was  not  negligent  or  careless 
in  any  respects  whatsoever.*' 

The  points  relied  upon  by  appellant  are  stated  as  follows : 

(1)  There  is  no  evidence  to  support  or  sustain  the  finding 
of  the  court  that  the  windows  in  front  of  defendant's  south- 
bound car  were  obscured  by  mist  to  an  extent  that  it  was 
impossible  for  the  motorman  to  see  any  object  or  person 
directly  in  front  of  the  car  by  reason  thereof,  and  that  said 
motorman  took  no  precaution  to  remove  such  obstruction. 

(2)  There  is  no  evidence  to  support  the  finding  that  the 
motorman  in  charge  of  defendant's  south-bound  car  brought 
it  to  a  stop  for  the  purpose  of  permitting  passengers  and 
the  plaintiff  to  board  the  same.  (3)  The  plaintiff  was 
chargeable  with  contributory  negligence  as  a  matter  of  law. 
(4)  The  court  erred  in  failing  to  find  upon  material  issues 
made  by  the  pleadings,  to  wit,  whether  the  defendant  was 
negligent  in  approaching  Redwood  Street  at  a  rate  of  speed 
approximately  twenty  miles  an  hour;  whether  the  motorman 
on  the  north-bound  car  was  negligent  in  failing  to  see  the 
plight  and  condition  of  the  plaintiff  before  he  was  struck  by 
the  north-bound  car;  whether  the  defendant  was  negligent 
in  the  operation  of  the  north-bound  car  in  failing  to  slow 
down  said  car  when  approaching  the  intersection  of  Fifth 
Street  and  Redwood  Street;  whether  the  defendant  was 
negligent  in  the  operation  of  said  north-bound  car  by  run- 
ning into,  against,  and  upon  the  plaintiff. 

[1]  In  any  view  of  the  case,  point  1  cannot  benefit  ap- 
pellant, which  claims  that  the  windows  in  front  of  the  enr 
were  not  obscured.  If  they  were  not  obscured,  then  thorc 
was  nothing  to  prevent  the  motorman  from  seeing  the  plain- 
tiff, who  was  then  immediately  in  front  of  the  car.  That 
being  so,  and  the  plaintiff  being  plainly  in  view,  where  he 
easily  could  be  seen,  it  was  negligence  on  the  part  of  the 
motorman  to  suddenly  start  the  car  and  run  it  against  the 
plaintiff.  [2]  Under  point  2  appellant  admits  that  the 
car  had  been  stopped  for  the  purpose  of  discharging  passeii- 
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gers,  but  contends  that  it  was  not  shown  to  have  been 
stopped  for  the  purpose  of  permitting  passengers  or  the 
plaintiff  to  board  the  same.  To  our  minds,  the  important 
fact  is  that  the  car  was  standing  still  at  a  street  crossing, 
and  that  under  such  circumstances  passengers  had  the  right 
to  alight  from  the  car,  or  to  approach  the  car  if  they  de- 
sired to  obtain  passage  thereon. 

[3]  The  third  point  is  that  plaintiff  was  chargeable  with 
contributory  negligence  as  a  matter  of  law.  The  argument 
of  appellant  here  seems  to  be  directed  chiefly  to  the  relation 
between  the  plaintiff  and  the  approaching  north-bound  car. 
But  no  question  of  negligence  on  the  part  of  plaintiff  or  de- 
fendant, with  respect  to  that  car,  is  material  under  the 
facts  of  this  case.  At  the  moment  of  the  accident  the 
plaintiff  had  passed  the  north-bound  track  and  was  free  of 
danger  from  the  north-bound  car.  If  there  had  been  no 
south-bound  car  there  would  have  been  no  accident  and  no 
injury  to  the  plaintiff.  It  cannot  be  said  as  a  matter  of  law 
that  the  plaintiff  was  negligent  when  he  passed  in  front  of 
the  south-bound  car  at  a  time  when  it  was  standing  still  at 
a  street  crossing.  (Scoti  v.  San  Bernardino  Valley  etc.  Co., 
152  Cal.  604,  611,  [93  Pac.  677].)  The  fact  of  care  or 
want  of  care  on  the  part  of  a  person  crossing  the  street  in 
front  of  a  standing  car  at  such  a  place  is  generally  a  matter 
to  be  determined  by  the  court  or  jury  from  the  circum- 
stances surrounding  him  at  the  time. 

[4]  The  fourth  point  relates  to  the  alleged  negligence 
of  the  defendant  in  the  operation  of  its  north-bound  car. 
In  their  argument,  counsel  for  appellant  refer  to  the  com- 
plaint and  claim  that  the  plaintiff  was  attempting  to  base 
his  cause  of  action  upon  a  violation  of  the  last  clear  chance 
rule;  that  the  plaintiff  nowhere  alleges  in  his  complaint  that 
the  injuries  he  suffered  resulted  from  the  negligent  opera- 
tion of  the  south-bound  car;  that,  on  the  contrary,  the 
plaintiff  clearly  relies  upon  injuries  occasioned  by  the  negli- 
gence of  the  motormnn  of  the  north-bound  car.  On  exam- 
ination of  the  complaint,  however,  we  find  it  alleged  **that 
while  plaintiff  was  attempting  to  cross  the  track  in  front  of 
said  car  which  was  at  a  standstill  as  aforesaid  for  the  pur- 
pose of  getting  on  the  same,  and  before  plaintiff  had  passed 
or  had  reasonable  o])no'  tunity  to  pnss  clear  of  the  front  of 
taid  ear,   the   motorui..ii   on   said  car  carelessly   and   ne^Ii- 
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gfently  and  without  any  warning  whatsoever  suddenly 
started  said  ear  in  motion;  that  plaintiff  observing  his  im- 
mediate danger  and  realizing  that  he  would  be  unable  to 
cross  said  track  without  being  struck,  crushed,  and  mangled 
by  said  car  so  negligently  and  carelessly  started  as  afore- 
said, endeavored  to  extricate  himself  from  said  danger,  and 
before  he  had  reasonable  opportunity  so  to  do,  and  without 
any  fault  or  omission  on  his  [plaintiff's]  part  was  struck 
and  run  against  by  said  car  and  thrown  on  to,  upon,  or 
near  the  east  parallel  electric  car  track  of  defendant  on 
said  Fifth  Street;  that  before  plaintiff  could  recover  him- 
self from  the  impact  of  said  car,  and  while  he  was  in  such 
helpless  condition,  he  was  ran  against  and  struck  by  a 
north-bound  car  operated  by  defendant,  .  •  .  upon  said 
east  track  of  said  Fifth  Street  at  said  intersection." 
Allegations  follow  which  charge  the  defendant  with  negli- 
gence in  the  operation  of  the  north-bound  car.  Neverthe- 
less, it  is  then  alleged  ''that  by  reason  of  the  negligent  acts 
and  conduct  of  the  defendant  as  set  forth  herein  and  as  a 
direct  result  therefrom"  the  plaintiff  suffered  the  described 
injuries.  These  allegations  taken  together  clearly  charge 
that  the  injuries  were  received  as  a  direct  result  of  the 
negligence  of  the  defendant  in  the  operation  of  the  south- 
bound car.  The  court  having  found  this  chagrge  to  be  true, 
the  result  of  the  action  could  not  be  changed  by  a  finding 
in  favor  of  the  defendant  with  respect  to  the  charge  of 
negligence  in  the  operation  of  the  north-bound  car,  and  the 
failure  of  the  court  to  make  a  finding  upon  this  last  fact 
alleged  furnishes  no  ground  for  sustaining  the  appeaL 
The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 
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MEMORANDUM  CASE. 


[Ci7.  No.   2637.    Seeond  Appellate  District,  Division   Oiie.-^Jane   18, 

1919.] 

JACOB   SCHERRBR,   Respondent,  v.   SOUTHERN  PA- 
CIFIC COMPANY   (a  Corporation),  Appellant 

[1]  Nkougbnox— OoxiusiON  With  Traik — Oontbibutort  Nbgugence. 
Judgment  and  order  affirmed  on  authority  of  McClure  ▼•  Houthem 
Paoifio  Co,,  ante,  p.  652. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Louis  W.  Myers,  Judge.    Affirmed. 

The  facts  are  similar  to  those  stated  in  McClure  v.  South- 
ern Pacific  Co.,  ante,  p.  652. 

Henry  T.  Gage  and  W.  I.  Gilbert  for  Appellant. 

John  E.  Biby  for  Respondent. 

THE  COURT. — ^Appeal  by  defendant  from  a  judgment 
and  from  an  order  denying  a  motion  for  new  trial. 

The  plaintiff  sued  to  recover  damages  for  the  death  of 
Leontine  Scherrer,  his  wife,  which  he  alleged  was  caused 
through  the  negligent  acts  of  defendant  The  wife  was  riding 
in  an  automobile  which  was  struck  by  moving  cars  on  a  track 
of  the  defendant  railway  company,  by  reason  of  which  collision 
she  suffered  injuries  which  caused  her  death.  [1]  The  ques- 
tions argued  in  the  briefs  in  this  case  are  the  same  as  those 
presented  in  McClure  v.  Southern  Pacific  Co.,  ante,  p.  652, 
[183  Pac.  248],  which  was  an  action  for  damages  growing 
out  of  the  same  accident  It  will  be  unnecessary  to  here 
repeat  the  discussion  of  those  questions,  and  upon  the  au- 
thority of  the  conclusions  expressed  in  the  McClure  case, 
the  judgment  and  order  herein  appealed  from  are  affirmed. 
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ABAMDOMMEMT.    Bee  Building  Contraets,  1,  2;  Vendor  and  Vendee^ 

ABATif^MifJJNT.    fcSee  Muisaneefl,  8,  5. 
ACCEPT  A  JMCJfl.    Bee  Highways,  3-5. 

ACCIDENT  INajBANCB. 

1.  iNjuBT  Causing  Hebnia — Subsbqusnt  Death — ^Reduced  Lubilxtt. 

Where  a  policj  of  insurance  provides  for  payment  to  the  bene- 
ficiary in  case  of  the  death  of  the  insured  "on  account  of 
bodily  injuries  .  .  .  effected  directly  and  independently  of  any 
other  contributing,  concurring,  or  intervening  cause,  by  external, 
violent,  and  accidental  means,"  but  limits  the  liability  ''if  the 
bodily  injury  be  a  Hernia,"  the  insurance  company  is  not  en- 
titled to  the  benefit  of  the  reduced  liability  when  death  results 
from  a  hernia,  which  m  turn  is  caused  by  the  insured's  having 
accidentally  slipped  and  been  struck  on  the  chest  and  abdomen 
by  a  plank.     (Hanna  v.  Interstate  B.  M*  Ace.  Assn.,  308.) 

2.  Cause  or  Death. — In  such  case,  the  accident  itself,  and  not 
the  resultant  hernia,  is  regarded  as  the  cause  of  the  death. 
The  cause  of  the  injury  is  that  which  sets  in  motion  ^  train  of 
events  which  brings  about  a  result  without  the  intervention  of  any 
force  operating  or  working  actively  from  a  new  and  independent 
source.     (Id.) 

ACXX)MPL1CE.    Bee  Criminal  Law,  16,  18,  31. 

ACCOUNTING. 

1,  Equity — ^Jurisdiction — Relief. — While  courts  of  law  and  equity 
are  possessed  of  CDDCurrent  jurisdiction  in  matters  of  account 
and  accounting,  when  a  court  of  equity  once  acquires  juris- 
diction upon  equitable  grounds  it  will  proceed  to  do  complete 
justice  and  administer  full  relief  to  this  end,  will  order  an  account- 
ing, and  will  settle  the  whole  controversy,  even  to-  the  extent  of 
adjudicating  matters  of  purely  legal  cognizance.  (Horan  ▼• 
Consolidated  etc.  Min.  Co.,  333.) 

2.  Retention  or  Personal  Property — Item  of  Account — Pleai>- 
INU. — in    this   action   in   equity    for   an   accounting   in   connection 
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ACCOUNTING   (Continued). 

with  the  completion  of  a  eontraet  for  the  eonstnietion  of  a 
flume,  the  allegations  in  the  complaint  charging  the  retention 
bj  the  defendant  of  certain  horses,  harness,  and  wagon  delivered 
by  the  plaintiffs  to  the  defendant  to  be  used  by  it  in  fulfilling 
the  terms  of  the  contract,  merely  iuTolved  the  statement  or  setting 
forth  of  certain  items  in  the  account  between  the  parties  as  to 
which  an  accounting  was  asked.     (Id.) 

3.  Damages  for  Pbopebty  not  Accounted  for. — In  such  an  action, 

the  horses,  wagon,  and  harness  constitute  a  part  of  the  ac- 
count between  the  parties  as  to  which  an  accounting  is  sought, 
and,  it  being  a  suit  in  equity  for  an  accounting,  it  is  proper  to 
allow  dairages  as  an  essential  element  of  the  accounting,  if  it  is 
made  to  appear  that  the  property  itself  cannot  be  accounted  for. 
(Id.) 

4.  SuFPiciENCY  OF  PLEADING — CONVERSION. — ^While  property  which  is 
a  part  of  the  account  between  the  parties  may  have  been  con- 
verted by  one  of  the  parties,  it  is  not  necessary  in  such  ease 
in  an  equitable  action  for  an  accounting  to  aver  facts  essential  to 
the  statement  of  a  cause  of  action  in  conversion.     (Id.) 

5.  Sufficiency    of    Evidence — Damages — Findings. — In    this    action 

for  an  accounting,  wherein  the  plaintiffs  alleged  that  the  de- 
fendant had  converted  to  its  own  use  certain  horses,  harness,  and 
wagon,  which  constitated  items  in  the  account ,  the  evidence  was 
sufficient  to  warrant  the  findings  of  the  trial  court  as  to  the  con- 
version of  the  property  and  the  damages  suffered  by  the  plaintiffs 
for  the  detention  and  conversion  thereof.     (Id.) 

6.  Duty  to  Return  Property — Failure — Conversion — ^Damages. — 
Where  the  defendant  in  such  action  in  accounting  was  under  the 
duty,  upon  completion  of  the  contract,  to  return  the  horses, 
harness,  and  wagon  to  plaintiffs,  its  failure  to  do  so,  whether 
the  cause  of  such  failure  was  that  it  had  sold  the  property 
or  itself  wrongfully  retained  possession  of  it,  amounted  in  legal 
effect  to  a  conversion;  and  it  having  failed  to  account  for  the 
same,  it  was  within  the  right  and  power  of  the  court  to  make 
an   allowance   for  their   reasonable  value  as   damages.     (Id.) 

ACCOUNT  STATED.     See  Quantum  Meruit,  2. 

ACCOUNTS. 

Action  upon  Written  Contract. — An  action  to  recover  installments 
due  under  a  written  contract  is  not  an  action  based  upon  a 
book  account,  even  though  the  plaintiff  may  have  kept  a  memo- 
randum-book in  which  he  charged  the  amounts  accruing  under 
the  contract  and  credited  therein  the  several  payments  made. 
(People  V.  California  Safe  Deposit  etc.  Co.,  727.) 

See  Estates  of  Deceased  Persons,  9. 
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ACKNOWLEDGMENTS. 

1.  Public  Policy — Intebest  op  Notaet — Qualification  o»  Agent 
^  Take  Acknowledgment. — While  public  policy  forbids  the 
taking  of  an  acknowledgment  by  a  person  directly  interested, 
financially  or  beneficially,  in  the  transaction,  one  who  is  not 
pecuniarily  or  beneficially  interested  in  the  transaction  evidenced 
by  the  deed  or  other  instrument  is  not  disqualified  to  take  the 
acknowledgment  merely  because  he  is  acting  as  the  agent  or 
attorney  for  the  party  who  is  beneficially  interested.  (Chapman 
T.  Hicks,  158.) 

2.  Nature  of  Act — ^Right  of  Agent  to  Take. — The  taking  of  an 
acknowledgment  being  deemed  to  be  a  ministerial  and  not  a 
judicial  act,  it  may  be  taken  before  an  agent  even  though  he 
have,  indirectly,  a  financial  interest  in  the  transaction.     (Id.) 

See  Mortgages,  9. 
ADMISSIONS.    See  Claim  and  Delivery,  2. 

ADYKBSE    POSSESSION.   See   Estates   of   Deceased   Persons,   2-5; 
Highways,  10. 

AFFIDAVIT  OF  MEBITS.    See  Mortgages,  18,  19. 

AFFIDAVITS.    See  New  Trial,  2. 

AGENCY. 

1.  Wabrantt  of  Authobity — Assuming  to  Act  foe  Anothkb — ^Ef- 
fect.— One  who  assumes  to  act  for  a  given  company  in  securing 
the  services  of  another  thereby  warrants  his  authority  to  act 
as  such  agent.     (Kohlberg  v.  Havens,  222.) 

2.  Action  fob  Bbeach — ^Measube  of  Damages. — In  an  action  for 
damages  for  breach  of  a  warranty  of  authority,  the  plaintiff 
is  entitled  to  recover  from  the  defendant  the  amount  he  would 
have  been  entitled  to  recover  from  the  principal  had  the  defendant 
been  the  authorized  representative  of  the  latter.     (Id.) 

3.  Bight  of  Plaintiff  to  Interest. — In  such  an  action,  the  plain- 
tiff is  entitled  to  recover  interest  upon  the  amount  due  from  the 
time  it  became  due  and  payable.     (Id.) 

See  Conversion,  I,  2. 
ALIMONY.     See  Divorce,  6,  6. 
AMENDMENT.    See  Appeal,  26. 

ANIMALS. 

1.  Vtcious  Animals — Injuries  Caused  by — Aotton  fob  Damachbs-^ 
ffEUUQENCE — Pleading. — Where   the   complaint  in   an  actioi^  fox 
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ANIMALS    (Continued). 

damages  for  personal  injuries  alleged  to  have  been  reeelTed  bj 
being  scratched  hj  a  leopard  kept  by  the  defendant  is  predicated 
upon  the  keeping  by  <lefendant  of  a  ricious  and  dangerous 
animal,  known  to  defendant  to  be  such,  an  allegation  of  negli- 
gence on  the  part  of  the  defendant  is  unnecessary.  (Opelt  T. 
Al.   O.   Barnes   Co.,   776.) 

2.  Liability  of  Ownxb  fob  Acts  of. — The  owner  of  a  leopard, 
having  knowledge  that  it  is  a  wild,  untamed  animal,  of  ftsTOSy 
dangerous,  vicious,  ferocious  character,  nature,  and  disposition^  is 
an  insurer  against  the  acts  of  such  animal,  unless  the  injured 
person  voluntarily,  or  consciously,  does  something  to  bring  about 
the    injury.     (Id.) 

3.  Duty  of  Owner — Neoligence  of  Insured  Pabtt. — While  the 
burden  of  the  duty  to  exercise  the  highest  degree  of  care  rests 
upon  the  owner  of  such  an  animal,  if  the  injured  party  im- 
pru<lont1y,  or  negligently,  places  himself  in  a  position  to  be  at* 
tacked,  or  by  his  own  negligence  contributes  to  his  injury,  ths 
owner  will  be  exonerated  from  liability.     (Id.) 

4.  Duty  Imposed  upon  Minors — Want  of  Obdinabt  Gabe — Bvi- 
DRNCE — Finding. — The  law  imposes  upon  minors  the  du^  of 
giving  such  attention  to  their  surroundings  and  care  to  avoid 
danger  as  may  fairly  and  reasonably  be  expected  from  persons 
of  their  age  and  capacity;  and  in  this  action  for  injuries  re- 
ceived through  having  been  scratched  by  a  leopard  kept  in  a 
circus,  in  view  of  the  fact  that  the  plaintiff,  a  boy  of  the  age  of 
ten  and  one-half  years,  was  a  bright,  intelligent,  and  alert  boy, 
that  he  knew  the  animals  were  dangerous  and  ferocious,  knew 
that  the  guard  rope  which  he  walked  under  was  placed  to  keep 
people  away  from  the  animals  because  they  were  dangerous,  and 
knew  that  the  safe  place  from  which  to  look  at  the  ^wimi^liy  ^as 
outside  the  rope,  the  court  was  justified  in  finding  that  the  plain- 
tiff failed  to  use  ordinary  care  for  his  own  safe^.     (Id.) 

5.  Negligence  of  Minob — Question  of  Fact. — Whether  a  minor 
of  tender  years  has  comported  himself  with  the  care  and  prudence 
due  from  one  of  his  years  and  experience  is  strietly  a  question  of 
fact  to  be  determined  by  the  jury  (or  court)  on  the  eridence. 
(Id.) 

6.  Dogs — Value — Question  for  Juby. — Dogs  constitute  property  of 
their  owners  and  have  pecuniary  value.  It  may  be  the  market 
value,  or  some  special  or  peculiar  value  to  its  owner  to  be  as- 
certained by  reference  to  its  usefulness  or  other  qualities.  Its 
amount  is  a  question  for  the  jury,  after  hearing  evidence  di* 
rected  to  those  points.     (Roos  ▼.  Looser,  782.) 

7.  Injuries  by  Dogs — Liability  of  Owner. — The  owner  of  a  dog 
is  not  liable  for  the  injuries  caused  by  it  unless  it  is  vicioos  and 
the   ovvuer  has  notice  of  thAt  fact.     (Id.) 
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8.  NoTTCB  or  Vicious  Propensity — ^Knowledge  of  Servant. — The 
knowledge  of  a  servant  or  agent  of  an  animars  vicious  pro- 
pensity will  be  imputed  to  the  master  when  such  agent  or  servant 
has  charge  of  or  control  over  the  animal.     (Id.) 

9.  Noncompliance  With  Ordinance — Death  of  Dog — Contributoet 
Negligence  of  Owner. — In  an  action  for  damages  aUeged  to 
have  been  sustained  hy  plaintiff  by  reason  of  the  killing  ef  her 
dog,  the  plaintiff  may  not  be  charged  with  contributory  negli- 
gence  because  of  the  fact  that  her  dog  was  upon  the  public 
streets  without  being  licensed,  where  her  omission  to  comply 
with  the  ordinance  requiring  dogs  to  be  licensed  did  not  contribute 
to  the  incident  which  caused  the  death  of  the  dog.     (Id.) 

APPEAL. 

1.  Conflicting  Evidencb — Findings. — ^Where  there  is  any  evidence 
to  support  the  findings  of  the  trial  court,  the  appellate  court  will 
not  disturb  the  judgment  thereon.     (Crawford  ▼.  Meadows,  13.) 

2.  Judgment  bt  Stipulation — ^Dismissal. — ^An  appeal  will  be  dis- 
missed where  the  judgment  from  which  the  appeal  was  taken  was 
entered  upon  a  stipulation.     (Guigni  y.  Batto,  49.) 

3.  Lack  of  Jurisdiction — ^Defbctivs  Complaint — Motion  to  Dis- 
miss Appeal — ^Examination  of  Judgment-boll. — ^Where  upon  a 
motion  to  dismiss  sueh  an  appeal  it  is  claimed  that  the  trial  court 
did  not  have  jurisdiction  of  the  subject  matter  of  the  action,  or  that 
the  complaint  is  fatally  defective,  the  appellate  court  will  examine 
the  certified  copy  of  the  judgment-roll  for  the  purpose  of  determining 
whether  or  not  the  appeal  is  within  either  of  the  exceptions  to  the 
rule  with  reference  to  the  dismissal  of  appeals  from  judgments 
entered   upon  stipulation.     (Id.) 

4.  Instructions — ^Waiveb  of  Objections. — Objections  to  instructions 
raised  for  the  first  time  in  appellant's  reply  brief  will  not  be  eon* 
sidered  by  the  appellate  eourt     (Camp  v.  Boyd,  83.) 

6.  Verdict — Conflicting  Evidence. — Where  the  evidence  is  conflict- 
ing, the  verdict  of  the  jury  is  conclusive,  in  the  absence  of  re- 
versible error.     (Id.) 

6.  Alternative  Method — Insufficient  Record  in  Brief. — Where  an 
appeal  is  taken  bv  the  alternative  method  and  the  main  question 
discussed  in  appellant's  opening  brief  is  the  sufiiciency  of  the 
pleadings  and  evidence  to  support  the  judgment  appealed  from, 
but  the  appellant  fails  to  print  in  such  brief,  or  in  a  supple* 
ment  thereto,  any  part  of  the  pleadings  or  any  excerpts  from 
the  evidence,  directing  the  court  to  the  portions  thereof  upon 
which  the  appellant  relMs,  the  ju<lgment  will  be  affirmed. 
(Ocken^lon  v.  Cutting,  US.) 
41  C«l.  App.— 51 
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APPEAL    (Continued). 

7.  Altebnativb    Method  —  Insufficient    Briefs  —  Examination    of 

Transcbipt. — Where  an  appeal  is  taken  under  the  alternativv 
method,  and  the  appellant  fails  to  print  in  his  brief,  or  in  a 
supplement  thereto,  enough  of  the  evidence  to  enable  the  appel- 
late court  to  pass  upon  his  arguments  with  referenee  to  the  trial 
court's  rulings  on  the  admission  of  evidenee,  no  duty  deyoly^a 
upon  the  appellate  court  to  examine  the  typewritten  transcript  in 
search  of  error.     (Chapman  ▼.  Hicks,   158.) 

8.  New  Triai^Order  Denying  not  Appealable. — ^An  appeal  from 
an  order  denying  a  motion  for  a  new  trial  entered  subsequent  to 
the  amendment  of  section  963  of  the  Code  of  CiTll  Procedure  in 
1915  should  be  dismissed,  but  the  order  may  be  reviewed  on  appeal 
from  the  judgment  taken  within  due  time.  (Hockerston  T. 
Hockerston,   195.) 

9.  Judgment-roll — Presumptions. — Where  an  appeal  is  taken  on 
the  judgment-roll  alone,  all  intendments  are  in  faTor  of  the 
regularity  of  the  action  of  the  trial  court.  Error  wiU  never  be 
presumed,  and  the  burden  is  upon  the  appellant  to  show  that  it 
exists.     (Sledge  v.  Stolz,  209.) 

10.  Evidence  —  Conflict  —  Preponderance  —  Province  of  Appeuuati 
Court. — The  appellate  court  is  not  concerned  with  what  it  may 
believe  is  a  preponderance  of  the  evidence.  It  may  go  no  further 
in  its  examination  of  the  evidence  than  is  necessary  to  determine 
that  a  substantial  conflict  exists.     (Kohlberg  t.  Havens,  822.) 

11.  Preponderance  of  Evidence — Verdict  or  Findings  Oonclusitk — 
Whenever  the  question  is  raised  on  appeal  as  to  the  side  on  which 
the  evidence  preponderates,  and  there  is  testimony  supporting  the 
conclusion  of  a  jury  or  the  find'ngs  of  a  trial  court,  which  tee- 
tlmony  is  not  inherently  improbable,  the  answer  must  always  be 
that  the  jury  or  the  trial  court  has  conclusively  decided  the 
question.     (Mitchell  v.  Excelsior  Water  &   Min.  Co.,  240.) 

12.  Weight  op  Conflicting  Evidence — Credibiutt  of  Witnx8sb& — 

The  appellate  court,  when  considering  cases  on  appeal,  is  not 
empowered  to  weigh  conflicting  evidence  or  pass  upon  the  credi- 
bility of  witnesses.     (People  v.  Vickroy,  275.) 

13.  Alternative  Method — Insukpicient  Record  in  Bbixfs. — ^Where 
the  record  on  appeal  is  prepared  under  the  alternative  method 
and  the  parties  do  not  cause  to  be  printed  in  their  briefs,  of 
in  a  supplement  thereto,  those  portions  of  the  record  which  they 
desire  to  call  to  the  attention  of  the  court,  the  court  will  not 
search  the  typewritten  transcript  for  further  information.  (Tobej 
V.  Randall,  202.) 

14.  Order  Denying  New  Trial — Presumptions. — The  appellate  eonrt 
must,  in  the  absence  of  an  afiinnative  showing  of  error,  presume 
the  order  of  the  tr'.ul  court  dt^uying  a  motion  for  a  new  trial 
wutf  properly  made.     (Title  Laud  Co.  v.  bchuufer,  294.) 
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15.  Typewritten  Teanscbipts — Applicatiok  to  Billb  oi  Excep- 
tions AND  Statements — Consteuction  o»  Oodb  Sections. — The 
provisions  of  sections  953a  and  953c  of  the  Code  of  OitII  Pro- 
cedure have  no  application  to  bills  of  exceptions  or  statements 
settled  and  allowed  by  the  trial  judge  as  provided  in  section  653 
of  the  Code  of  Civil  Procedure.  When  such  method  of  bringing 
up  the  record  is  adopted,  it  must  be  presented  by  a  printed  tran- 
script   thereof.     (Id.) 

16.  When  Typewritten  Transcripts  mat  be  Used. — It  is  only  in 
those  cases  where  the  appellant  avails  himself  of  the  provisions 
of  section  953a  of  the  Code  of  Civil  Procedure  that  he  may  adopt 
a  typewritten  form  in  bringing  up  the  record.     (Id.) 

17.  Issuance  and  Transmittal  of  Remittitur — Presumptions. — In 
determining  whether  the  trial  court  had  jurisdiction  at  the  time 
the  clerk  thereof  issued  a  writ  of  execution,  the  judgment  of  the 
trial  court  having  been  affirmed  on  appeal,  it  must  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  clerk  of 
the  supreme  court  promptly  transmitted  the  remittitur  after  its 
issuance,  that  the  clerk  of  the  trial  court  duly  received  it  and 
thereafter  did  promptly  "attach  the  certificate  to  the  judgment- 
roll,  and  enter  a  minute  of  the  judgment  of  the  supreme  court 
on  the  docket  against  the  original  entry.  (Fischer  v.  Lukens, 
358.) 

18.  Transfer  of  Jurisdiction. — When  the  remittitur  issues,  the  jur- 
isdiction of  the  supreme  court  ceases  and  that  of  the  superior 
court  attaches,  and  thereafter  the  latter  court  may  order  property 
sold   to  satisfy  the  judgment.     (Id.) 

19.  Introduction  of  Evidence — Erroneous  Bulino  of  Trial  Court— 
Beview  by  Appellate  Court. — On  appeal,  specifications  of  the 
insufficiency  of  the  evidence  to  sustain  the  findings  and  judg- 
ment of  the  trial  court  are  not  necessary  to  enable  the  appellate 
court  to  consider  errors  of  law  in  the  rulings  of  the  trial  court  on 
objections  to  the  introduction  of  particular  evidence,  or  on  a 
motion  to  strike  such  evidence  from  the  record,  or  on  a  motion 
for  nonsuit  on  the  ground  of  irrelevancy  and  immateriality  of 
such  evidence  in  the  absence  of  proper  foundation.  (Western 
California  L.  Co.  v.  Welch,  435.) 

20.  New  Trial — Sufficiency  or  Evidence. — An  order  granting  a 
motion  for  a  new  trial  upon  the  grounds  specified  in  the  notice 
of  intention,  except  upon  the  grounds  of  insufficiency  of  evi- 
dence,  as  to  which  grounds  said  motion  is  denied,  eliminates,  on 
appeal  from  said  order,  the  question  of  the  sufficiency  or  insuffi- 
ciency or  the  evidence  to  justify  the  verdict.  (Luckie  v.  Diamond 
Coal  Co.,  468.) 

21.  Statement  op  Facts  in  Opinion — Law  of  the  Case. — ^A  state- 
ment of  facts  set  forth  in  an  opinion  as  the  ground  npon  which 
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an  appellate  oourt  bases  its  decision  of  a  point  of  law  does  not 
constitute  the  law  of  the  case.  (Globe  Grain  ft  Milling  Go.  ▼. 
Drenth,  604.) 

22.  Obdeb  Granting  Nbw  Tual — Objection  That  Evidence  Imfbof- 

iBkLY  Admitted. — On  an  appeal  bj  defendant  from  an  order 
granting  a  new  trial,  he  cannot  be  heard  to  complain  that  evi- 
dence was  improperly  admitted  in  favor  of  plaintiff.     (Id.) 

23.  Bill  of  Exceptions — Delay  in  Prepabation  and  Sebvicb — Con- 

bidebation  upon  Appeal. — Where  the  date  upon  which  a  bill  of 
exceptions  was  settled  was  beyond  the  time  allowed  bj  law  and 
the  appellant  has  failed  to  incorporate  in  the  bill  any  matter 
which  might  excuse  such  delay,  the  appellate  court  is  com- 
pelled to  hold  that  the  bill  of  exceptions,  although  settled  by  the 
trial  court,  cannot  be  considered  npon  appeal.  (Rossi  v.  Scott, 
Magner  &  Miller,  646.) 

24.  Denul   or   Motion    to    Dismiss   Appeal — ^Right   op   Appeujitb 

CouBT  to  Gonsideb  Bill  op  Exceptions. — An  order  of  the  su- 
preme court  denying  respondent's  motion  for  dismissal  of  an 
appeal  on  the  ground  that  the  transcript  on  appeal  was  not  filed 
within  the  time  prescribed  by  rule  II  of  the  supreme  court  can- 
not be  considered  as  determinative  of  the  right  of  the  appellate 
court  to  consider  the  bill  of  exceptions  upon  final  hearing  of  the 
appeal.     (Id.) 

25.  Altebnativb    Method — Insufficient    Beoobd. — Where    an   appeal 

from  a  judgment  on  the  ground  that  the  finding  of  the  trial 
court  that  the  transaction  in  question  was  regular  and  free 
from  fraud  or  collusion  is  contrary  to  the  evidence  is  taken  under 
the  alternative  method,  the  typewritten  transcript  consisting  of 
289  pages,  and  there  is  no  record  in  the  printed  briefs  to  show 
what,  if  any,  evidence  was  before  the  court  to  raise  even  a  pre- 
sumption of  fraud,  the  appellate  court  cannot  be  expected  to  ex- 
plore, unaided  by  counsel,  such  a  volume  of  evidence  for  the 
material  necessary  for  a  decision.     (Walberg  v.  Underwood,  679.) 

26.  Altebnativb   Method— Notice  to   Pbepabe   Tbanscbipt — ^Amend- 

ment OF  Notice  of  Appeal. — ^Where  a  person,  intending  to  per- 
fect her  appeal  in  accordance  with  the  provisions  of  section  953a 
of  the  Code  of  Civil  Procedure,  within  the  required  time,  files 
with  the  clerk  her  notice  of  appeal  in  accordance  with  the  re- 
quirements of  section  941b  of  the  Code  of  Civil  Procedure,  but 
neglects  to  file,  within  the  required  time,  the  notice  to  the  clerk 
requesting  the  transcript  of  the  testimony,  etc.,  she  may  not 
thereafter  amend  her  notice  of  appeal  so  that  it  will  embody  the 
notice  to  the  clerk  requesting  the  transcript.  (Chapuis  v.  Pesante, 
688.) 
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27.  Notice — Service  and  Filing. — ^In  the  taking  of  an  appeal,  the 
notice  thereof  must  be  both  served  and  filed  within  the  time  per- 
mitted by  law.     (W.  J.  White  Co.  v.  Winton,  693.) 

28.  Passage  of  Notice  Through  Dooe  of  Clebk's  Office. — An 
appeal  is  not  season ablj  taken  wher^  the  notice  thereof ,  although 
served  within  time,  is  passed  through  the  door  of  the  clerk's  office 
and  thus  left  after  closing  hour  on  the  last  day  for  the  taking 
of  an  appeal.     (Id.) 

29.  What  Constitutes  Filing. — A  paper  is  filed  when  it  ia  de- 
livered, at  the  place  where  it  is  to  be  filed,  to  the  proper  officer, 
and  by  him  received  to  be  kept  on  file.     (Id.) 

30.  Alternative    Method — Insufficient   Certificate. — ^Upon    an    ap- 

peal from  a  judgment  prosecuted  under  the  method  prescribed 
by  section  953a  of  the  Code  of  Civil  Procedure,  a  certificate 
of  the  trial  judge  to  the  effect  that  certain  notices,  stipula- 
tion, and  affidavits  set  forth  in  said  transcript  ''are  correct  and 
were  before  me  and  considered  by  me  in  connection  with  other 
testimony"  upon  the  various  rulings  of  which  appellant  com- 
plains, is  manifestly  insufficient.     (Nadeau  v.  Lynch,  755.) 

31.  Insufficient  Record — Presumptions. — In  such  case,  the  ''other 
testimony"  considered  by  the  trial  court  in  making  the  rulings 
complained  of  not  being  presented  to  the  appellate  court  for 
consideration,  the  action  of  the  trial  court  cannot  be   disturbed. 

(Id.) 

32.  Motion  to  Vacate  Judgment — Conflicting  Evidence. — ^Where 
the  evidence  submitted  in  support  of,  and  in  opposition  to,  a 
motion  to  vacate  and  set  aside  a  judgment  upon  the  ground 
of  mistake,  inadvertence,  surprise,  or  excusable  neglect,  is  con- 
flicting, the  action  of  the  judge  of  the  lower  court  cannot  be 
disturbed  on  appeal.     (Id.) 

See  Bill  of  Exceptions,  I,  4;  Claim  and  Delivery,  4;  Corpora- 
tions, I;  Criminal  Law,  22;  Deeds,  5;  Default,  2;  Eject- 
ment, 2;  Judgments,  2,  3;  Juries  and  Jurors,  4,  7,  8; 
Justices'  Courts;  Leases,  7;  Mortgages,  13,  20;  New  Trial,  1, 
3;  Quieting  Title,  9;  Reclamation  Districts,  6;  Statute  of 
Limitations,  3;  Street  Law,  17;  Survey;  Variance;  Vendor 
and  Vendee,   18. 

ASSESSMENTS.     See  Street  Law,  20. 

ASSIGNMENTS.     See  Vendor  and  Vendee,  26. 

ATTORNEYS*  FEES.     See  Divorce,  4, 

AUTOMOBILE.    See  Negligence,  53,  54,  60-62. 
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BANKBUPTCY. 

1.  BiOHT  OF  Trustee  to  Avoid  Frattdxtlent  Transfers. — ^When  a 
trustee  in  bankruptcy  seeks  to  avoid  a  fraudulent  or  any  void- 
able transfer  by  the  bankrupt  antedating  the  period  four  months 
preceding  an  adjudication  of  bankruptcy,  he  does  so,  not  in  the 
right  conferred  as  a  concomitant  to  the  due  operation  of  the 
system,  but  exclusively  in  the  creditor's  common-law  right.  He 
is,  with  relation  to  these  anterior  transfers,  subrogated  to  that 
right,  and  may  avoid  only  such  transfers  as  any  ereditor  might 
have  avoided.     (Scales  v.  Holje,  733.) 

2.  Issuance  of  Checks  bt  Bankrupt — ^Action  to  Beoovsb  Amoukt 
— Fraudulent  Conspiract  —  Insufpicibncy  of  Evidencb  and 
Findings. — In  this  action  by  the  trustee  of  a  bankrupt  corpora- 
tion to  recover  the  aggregate  amount  of  certain  checks  drawn 
by  the  president  of  the  corporation,  as  such  official,  more  than  fonr 
months  prior  to  the  adjudication  in  bankruptcy,  in  payment  of  Wb 
personal  indebtedness,  there  being  no  evidence  or  finding  regarding  a 
fraudulent  conspiracy,  and  no  finding  as  to  fraud  upon  the  part  of 
the  president  of  the  corporation  or  his  creditor,  of  insolvency  of  the 
corporation,  or  of  contemplated  insolvency  at  the  time  when  the 
checks,  or  any  of  them,  were  issued,  or  that  there  were  existing 
creditors  at  the  times  of  the  payments,  the  judgment  in  favor  of  the 
plaintiff  is  without  support.     (Id.) 

See  Leases,  8;  Statute  of  liimitations,  4;  Vendor  and  Yendeei 
23,  24. 

BANKS  AND  BANKING. 

1.  Deposit  in  Name  of  Payee  of  Note — ^Titlb  to  Money. — ^Wheie 
the  maker  of  a  promissory  note  deposits  the  amount  of  the  note 
in  a  savings  bank  in  the  name  of  the  payee  and  then  sends 
the  pass-book  to  the  latter,  accompanied  by  a  letter  notifying 
him  that  the  deposit  is  made  to  repay  the  indebtedness,  upon 
receipt  of  which  the  payee  returns  the  promissory  note  to  the 
maker,  the  latter  parts  with  the  title  to  the  money  and  cannot  set 
up  any  claim  to  it.     (Steadley  v.  Union  Trust  Co.,  17.) 

2.  Bights  of  Attaching  Creditor. — ^The  person  making  such  bank 
deposit  haying  no  claim  to  the  moneyi  his  attaching  ereditor  is  ia 
no  better  position.     (Id.) 

BILL  OF  EXCEPTIONS. 

1.  Failure  to  Serve  in  Time — ^Beuef  from — Discretion  of  Trial 
Court. — The  discretionary  power  of  a  trial  court  in  the  matter  of 
relieving  parties  from  their  default  in  failing  to  prepare  and 
serve  their  proposed  bill  of  exceptions  within  the  time  allowed 
by  law  therefor  is  not  to  be  interfered  with  on  appeal,  except  upon 
a  dear  abuse  of  discretion.     (Howell  v.  Pedersen,  45.) 
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BILL  OF  EXCEPTIONS    (Continued). 

2.  When  Extension  must  be  Obtained. — An  extension  of  time, 
permitted  under  section  1054  of  the  Code  of  Civil  Procedure,  must 
be  obtained  within  the  period  during  which  the  original  right  is 
Btill  alive.     (Id.) 

8.  Failubb  to  Prepare  and  Sebve  in  Time — ^Befusal  to  Settle.— 
Where  a  bill  of  exceptions  is  not  prepared  and  served  within  the 
time  allowed  hy  law  therefor,  or  valid  extensiona  thereof,  the  eourt 
is  justified  in  refusing  to  settle  the  same.     (Id.) 

4.  Remedy — Apfeal — Mandamus. — An  order  refusing  to  settle  a  bill 
of  exceptions  is  not  appealable.  The  remedy  is  by  mandamtu, 
(Id.) 

6.  Lack  of  Diligence — ^Discretion  not  Abused. — Befusal  to  grant 
a  motion  for  relief  from  default  in  failing  to  prepare  and  serve 
a  proposed  bill  of  exceptions  within  the  time  allowed  by  law 
therefor  does  not  constitute  an  abuse  of  discretion,  where  the  only 
excuse  offered  is  that  the  transcript  could  not  be  secured  from  the 
reporter  in  time,  and  the  record  shows  that  although  such  transcript 
was  not  ordered  until  eighteen  days  after  notice  of  entry  of  judg- 
ment, if  the  parties  bad  secured  a  proper  extension  of  time,  the 
transcript  would  have  been  in  their  hands  ten  days  before  their 
time  would  have  expired  for  serving  their  proposed  bill  of  exeep- 
tions.     (Id.) 

0.  Objections  to  Delay — Reservation — ^Waiver. — In  such  case,  de- 

fendants did  not  waive  their  objections  to  the  delay  of  the  plain- 
tiffs in  serving  their  prox>osed  bill  of  exceptions  by  requesting  and 
receiving  from  plaintiffs  additional  time  within  which  to  propose 
amondmente  to  such  bill,  where  the  stipulation  extending  such  time 
provided  that  defendants  should  have  until  a  given  date  "within 
which  to  propose  any  amendments  or  make  any  objections  to  the 
proposed  bill  of  exceptions,"  while  on  their  admission  of  service 
of  the  proposed  bill  they  expressly  reserved  such  objection  "for 
presentation  when  the  biU  of  exceptions  is  presented  for  settlement.** 
(Id.) 

See  Appeal,  15,  23,  24;  Default,  1;  New  Trial,  JW5. 

BONDS.    See   Estates   of  Deceased   Persons,  8;    Pleading,   2;    Street 
Law,  13;   Sureties,  2. 

BOUNDARIES. 

1.  Government  Field-notes — Duty  of  Surveyor. — ^In  establishing  a 
boundary  line,  the  surveyor  should  take  the  field-notes  of  the 
government  surveyor  and  from  the  details  therein  endeavor  to 
^  the  line  precisely  as  it  is  called  for  by  them;  and  if  by 
BO  doing  the  line  can  be  located,  this  must  be  done,  and  when 
su  located  it  must  controL     The  surveyor  is  not  authorized  to  cor- 
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reet  what  the  governmeDt  has  done.     (Golden  ▼.  Citj  of  Vallejo, 
113.) 

2.  CoNFMCT  Bet\\-een  Field-notis  and  Physical  Monuments — 
Priority. — While  the  field-notes  of  the  government  sarreyor  are 
to  be  accepted  as  presumptively  correct)  yet,  under  subdivision  2 
of  section  2077  of  the  Code  of  Civil  Procedure,  when  permanent 
and  visible  or  ascertained  boundaries  or  monuments  are  inoon- 
sistent  with  the  measurement,  either  of  lines,  angles,  or  surfaces, 
the  boundaries  or  monuments  are  paramount.     (Id.) 

3.  Quantity  ov  Lands  in  Adjoining  Tracts — Maintenance  or 
Kquality. — While  consideration  of  the  quantity  of  land  in  adjoin- 
ing trncts  is  of  little  importance  in  the  determination  of  the 
boundary  line  between  them,  yet,  where  such  tracts  are  supposedly 
equal  subdivisions,  the  fact  that  if  the  line  were  located  where 
contended  for  by  one  of  the  parties  the  tracts  would  be  very 
unequal  in  quantity,  would  strongly  confirm  the  action  of  a  trial 
court  in  disregarding  such  location  in  favor  of  another  which 
would  maintain  the  equality.     (Id.) 

4.  Agreed  Location — Nor  Binding  as  to  Otheb  Peopeeties. — 
The  fact  that  certain  adjoining  property  owners  acquiesce  and 
agree  upon  the  location  of  a  certain  comer  and  to  the  boundary 
line  between  their  parcels  of  land,  though  binding  upon  them  and 
their  successors,  will  not  preclude  one  not  a  party  to  such  agree- 
ment from  contesting  its  accuracy  with  reference  to  an  entirely 
different  tract  of  land.     (Id.) 

5.  Agreed  Line — Correctness  op  Location  Immaterial. — ^Where  ad- 
joining property  owners,  following  a  dispute  regarding  the  true 
location  of  the  boundary  line  between  them,  of  which  they  are 
uncertain,  agree  upon  its  location,  and  thereafter  hold  possession 
of  the  property  up  to  the  agreed  line  and  pay  the  taxes  thereon 
the  agreed  line  becomes  in  law  the  true  line  between  the  prop- 
erties, regardless  of  the  accuracy  of  the  agreed  location  as  made 
to  appear  by  subsequent  survey  or  measurement.  (Doyle  T. 
Bradshaw,    247.) 

See  Survey,  1,  2,  5;  Quieting  Title,  3,  4. 

BROKERS  COMMISSIONS. 

1.  Exchange  op  Property — Misrepresentations  as  to  VALtJB — 
Proof  op  Damage. — In  an  action  by  a  real  estate  broker  to  re- 
cover the  commission  agreed  to  be  paid  for  effecting  an  ex- 
change of  certain  property  of  the  defendants  for  that  of  an- 
other, the  defendants,  in  seeking  to  avoid  liability  by  setting  up 
the  defense  that  the  plaintiff,  as  their  agent,  had  been  guilty  of 
fraud  in  that  he  had  misrepresented  the  value  of  the  property 
which  was  received  by  them  in  exchange,  must  allege  and  prove 
that  thu  property  received  by  them  in  exchange  for  their  own  land 
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was  at  the  time  of  the  transaction  of  a  less  market  value  than  th« 
latter  property.     (Stouffer  v.  Ejmann,  556.) 

2.  Action  to  Recover  —  Oonsidkration  Disputed  —  Admissibilitt  of 
Parol  Evidence. — In  an  action  to  recover  an  agreed  eonunission 
for  the  sale  of  certain  real  property,  if  the  consideration  for  the 
agreement  is  disputed,  parol  evidence  is  admissible  to  show  the 
services  performed.     (Ratzlaff  v.  Trainor-Desmond  Co.,  586.) 

8.  Commission  Dependent  upon  Consummatiok  of  6ale — Disposi- 
tion OF  Propertt  bt  Vendor — Admissibilitt  of  Parol  Evi- 
DiNCi  to  Show  Status  of  Contracts  to  Purchasb. — ^Where  th« 
contract  provided  that  the  broker's  commission  is  to  be  paid 
pro  rata  as  the  purchase  price  for  the  land  is  paid,  and  the 
vendor  parts  with  the  title  to  the  land  before  such  purchase 
price  is  paid,  in  an  action  to  recover  the  agreed  commission, 
parol  evidence  is  admissible  to  show  that  at  the  time  such  vendor 
parted  with  all  interest  in  the  property  the  contracts  between  it 
and  the  purchasers  secured  by  the  plaintiff  were  in  full  force 
and  effect.     (Id.) 

4.  Effect  of  Disposition  of  Property  on  Commission  Contract.— 
Where  a  vendor,  after  entering  into  a  contract  for  the  sale  of  its 
property,  conveys  its  title  to  the  property,  and  assigns  its  agree- 
ment to  sell  to  another,  it  immediately  becomes  liable  to  the 
agent  who  effected  such  sale  for  the  agreed  commission,  although 
such  eonunission  was  made  dependent  upon  the  consummation  of 
the  purchase.     (Id.) 

5.  Interest  on  Deferred  Commissions  —  From  What  Date  Com* 
putsd. — Where  a  commission  contraet  provides  that  the  commis- 
sions are  to  bear  interest  "payable  as  received"  but  do  not 
specify  the  date  from  which  interest  is  to  be  computed,  interest 
will  be  allowed  from  the  real  date  that  the  instrument  waa 
executed  rather  than  the  date  that  it  bears.     (Id.) 

BROKERS.    See  Chattel  Mortgages,  1. 

BUILDING  CONTRACTS. 

1.  Abandonment  of  Work  —  Determination  of  Jury  —  Sufficienot 
OF  Evidence. — ^In  this  action  by  the  owner  against  the  contractor 
and  his  surety  for  damages  for  breach  of  a  building  contract,  the 
determination  of  the  jury  upon  the  issue  as  to  the  abandonment 
of  the  work  by  the  contractor  was  supported  by  ample  evidence. 
(Tremble  v.   Tuman,   8.) 

2.  What  Constitutes  Abandonment. — In  law,  the  word  "aban- 
donment" does  not  necessarily  imply  a  willful  or  culpable  disregard 
of  the  contractor's  obligations.  It  may,  as  in  this  case,  be  applied 
to  a  condition  of  affairs  where,  through  misfortune,  ihe  cuuLiuvior 
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is  unable  to  finance  his  contract,  or  hj  reason  of  his  mental  or 
physical  incapacity  be  precluded  from  carrying  on  his  work  or 
attending  to  the  business  incident  to  it.  (Id.) 
8.  Authority  to  Make  Changes — ^Estoppel. — The  very  purpose  of 
a  provision  in  a  building  contract  requiring  written  authority  of 
the  owner  to  make  changes  is  to  avoid  controversies  aa 
to  what  changes  have  been  authorized  by  the  owner;  and  in  the 
absence  of  very  clear  and  convincing  evidence  of  waiver  or 
estoppel  against  the  owner  with  reference  to  changes  made 
without  such  written  authorityi  the  terms  of  the  contract  should 
control.     (Pence  v.  Dennie,  428.) 

4.  Substitution  of  Materials  —  Violation  ov  Contract  —  Dam- 
AGES. — Under  such  a  contract,  where  artificial  stone  construction 
on  the  front  of  the  building  is  called  for,  the  substitution  of 
brick  construction,  without  the  consent  of  the  owner,  constitutes  a 
violation  of  the  contract  for  which  the  owner  may  recover  dam- 
ages, notwithstanding  the  value  of  the  building  may  not  have  been 
reduced   thereby.     (Id.) 

5.  Knowledge  of  Changes  —  Estoppeu — ^Where  the  owner  was  ab- 
sent when  substitution  was  made,  he  ia  not  estopped  from 
relying  upon  the  provision  of  his  contract  that  no  changes  should 
be  made  without  his  consent  in  writing  because  he  made  no 
particular  protest  upon  learning  such  fact.     (Id.) 

6.  Action  to  Recover  Balance  —  Counterclaim  —  Evidence  —  Pini>- 
ings. — In  this  action  to  recover  an  alleged  balance  due  on  a 
building  contract,  together  with  the  value  of  extras  alleged  to 
have  been  furnished  at  the  request  of  the  defendant,  and  a  bonus 
claimed  under  the  contract,  wherein  the  defendant  by  counterclaim 
claimed  damages  for  delay  in  completing  the  contract,  for  material 
and  labor  not  furnished  as  called  for  by  the  contract  and  for 
defective  work  and  materials,  the  evidence,  though  conflicting,  was 
sufficient  to  support  the  findings  of  the  trial  court  as  to  the 
various  items  of  claim  and  counterclaim.     (Id.) 

CERTIORARI. 

Final  Adjudication  of  Subject  Matter  Necessary. — ^Review  of  a 
proceeding  had  by  an  inferior  tribunal  through  a  writ  of  cer- 
tiorari should  not  be  allowed  unless  in  such  a  proceeding  there 
has  been  a  final  adjudication  or  determination  of  the  subjeet 
matter  thereof.     (Frost  v.   Superior   Court,   580.) 

See  Jurisdiction,   1,  2;   Protection  Districts,  2. 

CHATTEL  MORTGAGES. 

1.  AcnoN  to  Foreclose — Status  of  Ft  atntiff— "Want  of  'BrnnESCE — 
Finding, — In   an   action    to    foreclose   a   chattel   mortgagOy   it   m 
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proper  for  the  court  to  find  that  the  plaintiff  was  not  at  the 
time  of  the  execution  of  the  note  and  mortgage  a  personal  prop- 
erty broker  where  no  evidence  that  plaintiff  was  such  is  intro- 
duced.    (Gallick  V.  BeU,  52.) 

2.  Action  to  Foeeclose — Defense  op  Usury — Burden  or  Proop. — 
In  an  action  to  foreclose  a  chattel  mortgage,  if  the  defendants 
relj  upon  usury  as  a  defense,  they  must  establish  the  necessary 
elements  contemplated  by  the  statute.     (Id.) 

CLAIM    AND    DELIVERT. 

1.  Ownership  and  Right  of  Possession — ^Findings — Evidence. — In 
this  action  in  claim  and  delivery  to  recover  the  possession  of  an 
automobile,  the  findings  of  the  trial  court  in  favor  of  the  defend* 
ant  on  the  questions  of  ownership  and  right  of  possession  of  the 
automobile  were  not  supported  by  the  evidence.  (Crawford  v. 
Meadows,  13.) 

2.  Possession  of  Property — Admission  bt  Pleadings. — ^Where  in  an 
action  for  the  recovery  of  personal  property,  together  with  dam- 
ages for  withholding  same,  the  complaint  alleges  that  on  or  about 
a  given  date  one  of  the  defendants  named  forcibly,  wrongfully, 
and  unlawfully  entered  in  and  upon  said  premises  and  took  posses- 
sion of  the  personal  property,  and  the  defendants  in  their  answer 
deny  that  they  took  possession  as  alleged,  or  that  "they  are  still 
unlawfully  withholding  or  unlawfully  detaining  said  property," 
an  admission  of  possession  of  the  property  at  the  time  of  the 
commencement  of  the  action  is  made  as  a  matter  of  law.  (Am- 
mez  M.  P.  Mfg.  Co.  v.  Ervay,  156.) 

3.  Joint  Tort-peasors — Damages — Judgment. — Where  in  such  action 

it  is  found  that  two  of  the  defendants  jointly  eonmiitted  the 
wrongful  acts,  both  in  the  taking  and  the  withholding  of  said 
property,  the  judgment  for  the  damages  resulting  therefrom  should 
run  against  both  defendants.     (Id.) 

4.  Pleading — ^Unsupported  Finding — EIbror  Cured  bt  Admission  on 
Appeal. — Where  the  defendants  in  an  action  in  claim  and  delivery 
to  recover  three  mules,  expressly  concede  in  their  brief  on  appeal 
that  the  complaint  contains  sufficient,  in  addition  to  the  allegation 
to  the  effect  that  they  had,  without  the  consent  of  the  plaintiff, 
taken  the  mules  from  his  possession,  to  sustain  a  judgment  if 
there  was  sufficient  evidence  of  the  right  of  possession  in  plaintiff 
at  the  time  the  case  was  commeuced,  the  error  of  the  trial  court 
in  making  a  finding  based  upon  said  averment  not  supported  by 
the  evidence  is  cured.     (Harmon  v.  Keough,  773.) 

6.  Right  op  Possession  in  Plaintiff — Sufficiency  op  Evidence. — 
In  this  action  in  claim  and  delivery  to  recover  three  mules,  the 
evidence  was  sufficient  to  sustaiu   the  averment  in  the  complaint 
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and  the  finding  of  the  trial  court  that  at  the  time  of  the 
institution  of  the  action  plaintiff  was  entitled  to  the  pooecwion  ^f 
the  animals  in  question.     (Id.) 

See  Mechanics'  LienSy  0. 

COLLATEBAL  ATTACK.    See  Estates  of  Deeeased  Peisonsy  18,  14 

CONDITIONS.    See  Contracts,  4;  Sureties,  1. 

CONFIDEINTIAL  BELATIONa  See  Contracts,  28;  Deeds,  6; 
Trusts,  3. 

CONSIDEBATION.  See  Contracts,  21,  23,  24;  Deeds,  3,  4,  14,  15; 
Fraud,  3,  6;  Promissoiy  Notes,  1;  Sureties,  2;  Vendor  and 
Vendee,    1,   6,   20. 

CONSTITUTIONAL    LAW.    See    Municipal    Corporations,    4,    25. 

CONSTBUCTION.  See  Estates  of  Deeeased  Persons,  7;  Landlord  and 
Tenant,  7,  8;  Mechanics'  Liensy  8;  Negligence,  17,  18; 
Beclamation  Districts,  8. 

CONTEMPT. 

1.  Contempt  Proceedings — Ordxb  to  Judgment  Debtos  not  Pinai*. — 

An  order  directing  a  judgment  debtor  to  appear  before  a  referee 
to  answer  on  oath  concerning  his  property  does  not  constitute  a 
final  order  in  a  contempt  proceeding  instituted  against  such  judg- 
ment debtor.     (Frost  ▼.  Superior  Court,  580.) 

2.  Jurisdiction  of  Supesiob  Coubt— Bight  to  Exercise  to  Final 
Judgment. — Whether  such  contempt  proceedings  are  instituted 
under  the  provisions  of  section  714  or  those  of  section  715  of 
the  Code  of  Civil  Procedure,  the  superior  court  has  jurisdiction 
to  hear  and  determine  such  proceedings,  and  such  court,  on  all 
proper  occasions,  is  to  be  permitted  without  interruption  to  exer- 
cise such  jurisdiction  until  its  judgment,  following  from  the 
employment  of  the  power  given  it  by  the  statute  in  that  respect, 
has  become  final.     (Id.) 

CONTRACTS. 

1.  Cancellation  by  Consent — ^Bight  o»  Action  for  Breach. — Where 

by  mutual  consent  the  parties  to  a  contract  cancel  the  same,  an 
action  for  a  breach  thereof  may  not  thereafter  be  maintained. 
(Head  v.  Solomou,  6.) 

2.  Action  for  Breach — Finding  of  Fact. — In  an  action  for  dam- 
ages for  breach  of  contract,  a  fiuding  that  "the  agreement  aud  its 
modifications  was  fully  canceled  and  terminated'*  on  a  given  date, 
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"bj  mutual  consent  of  all  the  parties  thereto,**  is  a  finding  of  faet, 
and  not  a  conclusion  of  law.     (Id.) 

3.  Sales — Agreement  fob  Sale  of  Potatoes — Delivebt  at  Given 
Point — Nature  of  Contract — Title. — An  agreement  for  the  sale  of 
potatoes  to  be  delivered  f.  o.  b.  at  the  rivtsr  bank  and  shipped  to 
a  given  point,  their  arrival  in  good  condition  at  the  latter  plaea 
to  be  considered  the  time  and  place  where  the  sale  is  to  be  con- 
summated, constitutes  but  an  executory  contract  of  sale,  the  title 
to  the  potatoes  remaining  in  the  vendor.  (Wong  Foo  ▼.  Southem 
Pacific  Co.,  42.) 

4.  Payment  of  Purchase  Price — Precedent  Condition  of  Sale — 
Passage  of  Title. — ^Where  such  contract  provides  that  the  balance 
of  the  purchase  price  is  to  be  paid  after  receipt  of  the  potatoes  in 
good  merchantable  condition,  such  payment  is  a  precedent  condition 
of  sale  which  suspends  the  completion  of  the  contract  until  this 
condition  is  performed,  and  prevents  the  right  of  property  passing 
to  the  vendee.     (Id.) 

6.  Befusal  to  Pay — Termination  of  Oontract. — ^Where,  upon  the 
arrival  of  the  potatoes  at  the  specified  point,  the  purchaser 
refuses  to  pay  the  balance  of  the  purchase  price,  the  agreement 
terminates  and  the  purchaser  acquires  no  title  in  the  potatoes  which 
it  can  convey  to  another.     (Id.) 

6.  Minors — Contract  bt  Minor  Under  Eighteen — ^Void  Ab  Initio. — 
A  contract  for  the  purchase  of  land  by  a  minor  under  the  age 
of  eighteen  years  is  void  ah  initio,  (Maier  v.  Harbor  Center  Land 
Co.,  79.) 

7.  Disaffirmance  of  Contract  —  Bestoration  of  Consideration. — 

Such  contract  being  void  ab  initio,  and  not  subject  to  ratifica- 
tion, payments  by  the  minor  thereon  after  he  reaches  the  age  of 
eighteen  will  not  estop  him  from  disaffirming  the  contract  without 
a  restoration  of  the  consideration.     (Id.) 

8.  Payments  After  Beaching  Eighteen  —  Effect  of.  —  Such  eon- 
tract  being  void  and  not  subject  to  ratification,  the  mere  payment 
of  installments  of  the  purchase  price  after  the  minor  reaches  the 
age  of  eighteen  will  not  remake  the  old  contract  or  make  a  new 
one.     (Id.) 

9.  Want  of  Consideration. — In  such  a  ease,  upon  disaiBrmanee 
of  tho  contract  by  the  minor,  there  is  no  consideration  to  be 
returned,  since  the  vendor's  loss  Is  the  result  of  its  own  mistake 
in  entering  into  a  void  contract.     (Id.) 

10.  Time  for  Disaffirmance — ^Becovery  of  Payments  Mads — 
BuNNiNG  of  Statute  of  Limitations. — In  such  a  case,  the  stat- 
ute gives  the  minor  the  power  to  disaffirm  ths  contract  before 
he  reaches  the  age  of  twenty-one  years  or  within  a  reasonable  tims 
thereafter,  and  as  the  right  to  sue  for  the  recovery  of  the  pay- 
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ments  made  by  him  cannot  accrue  until  he  has  disaffirmed  the 
contract,  the  bar  of  the  statute  of  limitations  runs  from  the 
date  of  disaffirmance.     (Id.) 

11.  Section  339,  Code  of  Civil  Procedure,  not  Applicable.  —  Ajd 
action  for  the  cancellation  of  a  void  contract,  and  the  recoverj 
of  money  paid  in  accordance  with  its  terms,  does  not  come  within 
the  limitations  of  section  339  of  the  Code  of  Civil  Procedure. 
(Id.) 

12.  Agreement     to     Devise     Property  —  Specific     Perforicanox— - 

Equity. — Though  specific  performance,  in  the  literal  sense  of 
the  term,  of  a  contract  to  make  certain  testamentary  disposition 
of  property  cannot  be  given,  nevertheless  a  court  of  equity,  where 
the  facts  justify,  may  grant  relief  substantially  the  same  as  in 
specific  performance  by  treating  the  heirs  as  trustees  and  com- 
pelling them  to  convey  the  property  in  accordance  with  the  terms 
of  the  contract.     (Trout  v.  Ogilvie,  167.) 

13.  Unenforceable  Contract  —  Erroneous  Finding  Immaterial.— 
In  a  suit  in  equity  to  compel  specific  performance  of  a  contract 
to  make  a  certain  testamentary  disposition  of  property,  if  the 
contract  alleged  be  one  that  a  court  of  equity  will  not  enforce,  it 
is  immaterial  that  a  finding  that  no  such  contract  was  made  is 
not  supported  by  the  evidence.  An  erroneous  finding  upon  an 
issue  is  immaterial  where,  if  the  finding  were  otherwise,  a  different 
conclusion  would  not  be  necessitated.     (Id.) 

14.  Statute  of  Frauds  —  Oral  Contract  to  Devise  PEOPniTT  — 
Validity  of.— Under  sections  1624  of  the  Civil  Code  and  1973  of 
the  Code  of  Civil  Procedure,  as  amended  in  1905  and  1907,  re- 
spectively, an  agreement  to  devise  or  bequeath  property  or  to 
make  any  provision  for  a  person  by  will  is  invalid  if  not  in 
writing.     (Id.) 

16.  Part  Performance  —  Payment  of  Monet.  —  The  payment  of 
money  is  not  such  an  act  of  part  performance  as  will  take  a  eon- 
tract  out  of  the  operation  of  the  statute  of  frauds.  The  remedy 
at  law  for  a  recovery  of  the  money  paid,  with  interest,  is  a  com- 
plete and  adequate  remedy,  and  the  payment  does  not  work  a 
fraud  upon  the  party  paying  if  the  other  refuses  or  neglects  te 
perform   his  part.     (Id.) 

16.  Marriage. — Marriage  as  a  part  consideration  for  a  eontxaet  to 
make  a  certain  testamentary  disposition  of  property  is  not  of  itself 
sufficient  part  performance  to  take  the  contract  out  of  the  statute 
of  frauds.     (Id.) 

17.  Acts  Taking  Contract  Out  of  Operation  of  Statute.  —  To 
take  a  contract  out  of  the  operation  of  the  statute  of  frauds,  the 
acts  relied  upon  must  be  unequivocally  referable  to  the  contract. 
Acts  which,  though  in  truth  done  in  performance  of  a  eontraeti 
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admit  of  an  explanation  without  supposing  a  contract,  are  not,  in 
general,  such  acts  of  part  performance  as  will  take  the  case  out 
of  the  operation  of  the  statute.  The  acts  relied  upon  must  clearly 
appear  to  have  been  done  in  pursuance  of  the  contract,  and  to 
result  from  the  contract,  and  not  from  some  other  relation.     (Id.) 

18.  Amendments  of  Codes  —  Parol  Contracts  Unkntorcxablb.  «^ 
Since  the  amendment  of  sections  1624  of  the  C^vil  Code  and  1973 
of  the  Code  of  Civil  Procedure,  in  1905  and  1907,  respectivelj, 
contracts  to  make  certain  testamentary  disposition  of  property,  if 
resting  wholly  in  parol,  are  always  unenforceable.     (Id.) 

19.  Part  Performance  of  Parol  Contracts — When  Enforceable. — 
The  doctrine  of  part  performance,  as  applied  to  parol  contracts 
within  the  statute  of  frauds,  is  confined  to  contracts  relating  to 
the  sale  of  lands.     (Id.) 

20.  Action  to  Compel  Specific  Performance  —  Jurisdiction  or 
Court  to  Determine  HEiRdHip. — In  a  suit  in  equity  by  the  widow 
of  the  deceased  against  the  administrator  of  his  estate  and  other 
persons  claiming  as  heirs,  to  compel  specific  performance  of  a  con- 
tract to  make  a  certain  testamentary  disposition  of  property,  the 
court  is  without  jurisdiction  to  determine  who  are  the  heirs  of  the 
deceased.     (Id.) 

21.  Grant  of  Property  in  Consideration  of  Agreement  to  Maxe 
Will — ^Validity  of. — An  agreement  to  convey  real  property  in 
consideration  of  an  agreement  on  the  part  of  the  grantee  that  she 
will  devise  such  property  to  the  grantor  free  and  clear  of  all 
encumbrances  on  her  death,  and  without  other  consideration,  when 
properly  evidenced,  is  valid  and  binding  and  may  be  enforced 
by  a  court  of  equity.     (Bundell  v.  McDonald,  175.) 

22.  Allegation  of  Due  Execution — Statute  of  Frauds — Presump- 
tions.— ^Under  the  allegation  in  a  complaint  of  due  execution  of 
a  given  contract,  it  will  be  presumed  that  the  contract  was  made 
in  compliance  with  the  statute  of  frauds.     (Id.) 

23.  ETxECUTiON  OF  Will  Pursuant  to  Agreement — ^Resulting  Trust — 
Subsequent  Marriage. — The  execution  of  an  agreement  to  convey 
real  property  in  consideration  of  an  agreement  on  the  part  of  the 
grantee  that  she  will  devise  such  property  to  the  grantor  free  of 
encumbrances  on  her  death,  followed  by  the  execution  of  the  will 
in  pursuance  thereof,  creates  a  resulting  trust  under  sections  2221 
and  2222  of  the  Civil  Code,  notwithstanding  such  will  may  be 
revoked  by  the  subsequent  marriage  of  the  grantee.     (Id.) 

24.  Agreement  to  Work  Mine  —  Implied  Obligation  —  Failure  to 
Perform  —  Remedy  of  Grantor.  —  Where  the  sole  consideration 
for  the  purchase  of  a  mine  takes  the  form  of  a  royalty  resulting 
from  the  working  of  the  mine,  there  is  an  implied  obligation  on 
the  part  of   the  grantee  to  work  the  mine  to  the  end  that  th« 
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confiideration  may  be  paid,  failing  in  which  the  grantor  may  have 
the  property  restored  to  himself.     (Sledge  ▼.  Stolz,  209.) 

25.  Promise  by  Son  to  Reconvey  Pbopeety  to  Father — Action  to 
Enforce — Judgment — Evidence. — In  this  action  by  a  father  to 
compel  a  reconveyance  of  certain  real  property  deeded  by  him  to 
his  son,  the  evidence  was  sufficient  to  support  the  judgment  in 
favor  of  the  father  on  the  theory  that  the  son  induced  the  father 
to  execute  the  deed  upon  the  promise  that  the  former  would  re- 
convey  to  the  latter  upon  demand,  and  the  refusal  to  so  reconvey 
constituted  such  fraud  that  a  court  of  equity  would  impose  a 
trust  on  the  legal  title  the  son  received  under  the  deed.  (Mead  v. 
Mead,  280.) 

26.  Prior  Promises  or  Son — ^Whsn  Binding. — A  promise  by  the  son 
to  reconvey  property  to  his  father  upon  demand  made  days  before 
the  deed  is  executed  by  the  latter  is  just  as  binding  on  the  son 
as  if  made  at  the  time  of  the  execution  of  the  deed,  provided  it 
induces   the  father  to  convey  the  property.     (Id.) 

27.  Oral  Promise  to  Reconvey — Proof. — The  rule  that  in  an  action 
to  compel  a  reconveyance,  based  on  an  agreement  not  expressed  in 
writing,  the  evidence  of  the  verbal  agreement  must  be  clear,  satis- 
factoiy,  and  conclusive,  is  for  guidance  of  the  trial  court.     (Id.) 

28.  Relationship  of  Parties  —  Nature  of  Transaction  —  Presump- 
tions— ^Burden  of  Proof. — ^Where  the  relation  between  the  parties 
is  that  of  father  and  son,  and  the  former  for  years  had  re- 
relied  upon  the  latter's  advice  in  business  transactions  and  main- 
tained the  closest  bond  of  intimacy,  and  in  the  transaction  in 
question  the  former  had  no  independent  advice,  and  the  convey- 
ance was  without  valuable  consideration,  the  transaction  resulting 
in  benefit  to  the  son  should  be  viewed  with  the  most  scrutinizing 
jealousy,  and  the  presumption  of  fraud  attaches  and  must  be  over- 
come by  evidence  that  the  conveyance  is  what  it  purports  to  be. 
(Id.) 

29.  Variation  of  Terms — ^Admissibility  of  Parol  Evidence. — In  an 
action  between  a  party  to  a  contract  and  a  third  party,  the  rule 
that  parol  evidence  cannot  be  received  to  contradict  or  vary  a 
written  contract  does  not  apply.    (Luckie  v.  Diamond  Coal  Co.,  468.) 

30.  Anticipatory  Breach — Right  of  Action. — ^Where  one  party  to  a 
contract  for  the  sale  of  a  crop  of  beans  renounces  the  contract 
and  refuses  to  be  bound  by  it  or  to  deliver  any  portion  of  the 
crop,  part  of  which  is  then  ready  for  delivery,  the  other  party 
thereto  may  immediately  maintain  an  action  for  the  breach. 
(Lompoc  Produce  etc.  Co.  v.  Browne,  607.) 

31.  Preach  by  Buyer  —  Waiver  by  Grower.  —  Where  the  contract 
between    the    buyer    and    the    grower    for    the    sale    of    a    erop 
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of  beans  provides  that  on  demand  the  former  will  furnish  the 
latter  with  seed,  the  grower  will  be  deemed  to  have  waived  such 
eondition  of  the  contract  where,  upon  demand  followed  by  failure 
or  refusal  of  the  buyer  to  perform,  he  makes  no  demand  or 
complaint  but  proceeds  to  purchase  other  seed  and  does  not  return 
the  consideration  paid  him  until  the  crop  is  grown  and  partially 
harvested,  thereby  permitting  the  plaintiflF  to  believe  that  he  is 
going  to  comply  therewith,  but,  at  the  last  moment,  when  the 
price  of  beans  has  advanced,  repudiates  the  contract.     (Id.) 

32.  Performance  by  Buyer — Waiver — Pleading — Proof. — ^Where  in 
an  action  for  a  breach  of  contract,  the  plaintiff  alleges  and 
relies  upon  performance,  and  makes  out  a  prima  faoie  case, 
it  may  tliereafter  rely  upon  the  defendant's  testimony  and  take 
advantage  of  the  waiver  of  performance  proven  by  it,  even 
though  such  waiver  may  not  have  been  pleaded.     (Id.) 

23.  Variation  Between  Pleading  and  PROor — Waiver — Surprise  or 
Injury  to  Defendant. — The  defendant  cannot  claim  to  have  been 
surprised  or  injured  by  the  variance  between  the  pleadings  and 
proof  where  the  evidence  concerning  such  waiver  was  largely  his 
own  testimony;  nor  may  he  complain  that  his  own  testimony  is 
construed  most  strongly  against  him.     (Id.) 

34.  Proof  of  Waiver  by  Defendant's  Testimony— Rebuttal  Testi- 

mony— Discretion  of  Court. — In  an  action  for  a  breach  of  con- 
tract, after  the  defendant  has  rested  his  case  and  the  plaintiff  has 
made  a  motion  for  the  withdrawal  of  the  issue  of  breach  of 
contract  by  the  defendant  from  the  jury,  and  after  the  court  has 
granted  that  motion,  the  trial  court  does  not  abuse  its  discre- 
tion in  refusing  to  permit  the  defendant  to  offer  additional  tes- 
timony to  rebut  the  claim  of  waiver  of  the  condition  of  the 
contract  to  be  performed  by  plaintiff,  particularly  where  all  the 
testimony  upon  the  subject  of  waiver  has  been  given  by  the  de- 
fendant himself.     (Id.) 

35.  Agreements   in   Writing — Evidence   of   Other   Negotiations. — 

When  the  terms  of  an  agreement  have  been  reduced  to  writing, 
no  evidence  of  other  negotiations  or  terms  is  admissible.  (Hudson 
V.   Barneson,   633.) 

36.  Incomplete  Agreements  —  Admissibility  of  Parol  Evidence. —* 
Where  a  writing,  though  embodying  an  agreement,  is  nmnifestly 
incomplete,  and  is  not  intended  by  the  parties  to  exhibit  the  whole 
agreement,  such  parts  of  the  actual  contract  as  are  not  embraced 
within  its  i^cope  may  be  established  by  parol.     (Id.) 

87.  Arciiitkct's     Ajjrkement  —  Limitation    of    Cost    of    Buildings 

— Admissibility  of  Parol  Evidence  to  Show. — An  offer,  in  the 

form   of  a  letter  confirming  a    previous  conversation  in   regard   to 

the  architei'tural   work  on  a  proposed  residence  and  a  garage,  to 
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prepare  all  plans,  specifications,  and  details  and  to  superintend 
the  erection  of  the  buildings  for  a  given  per  cent  of  the  entire 
cost  of  the  same,  accepted  by  a  letter  confirming  the  same,  does 
not  constitute  a  complete  contract  so  as  to  bind  the  owner  to 
pay  the  agreed  percentage  upon  whatever  might  be  the  cost  of 
the  buildings  which  the  architects  might  plan;  and  in  an  action 
to  recover  such  commission,  parol  evidence  is  admissible  to  show 
that  the  owner  limited  the  cost  of  the  building  to  a  specific  sum, 
and  that  he  refused  to  proceed  with  the  buildings  when  the  esti- 
mated cost  exceeded  that  sum.     (Id.) 

See  Broker's  Commissions,  2-5;  Employer  and  Employee,  5-7; 
Estates  of  Deceased  Persons,  17;  Novation;  Quantum  Meruit, 
3;  Sales,  1,  8;  Sureties,  2;  Vendor  and  Vendee,  11,  12,  18-21, 
26. 

CONVERSION. 

1.  Bebponsibilitt  fob  Acts  or  Independent  Contra ctoe — ^Liabiutt 
FOE  Pbopekty  Dbliveeed  to  Agent. — While  the  defendant  in  an 
action  for  damages  for  conversion  cannot  be  held  responsible  for 
tortious  acts  of  another  who  held  toward  it  the  relation  of  in- 
dependent contractor,  such  defendant  is  responsible  where  such 
independent  contractor,  acting  under  its  directions,  delivered  the 
property  to  one  who  was  acting  as  its  agent  and  such  agent  con- 
verted the  property  to  his  own  uso.  (Atkinson  ▼.  Charles  Nelson 
Co.,  304.) 

2.  Deliyebt  of  Pbopebtt  to  Person  Designated  —  Infebknce  of 
Agency  —  Burden  of  Proof.  —  Where  in  such  action  it  was 
shown  that  the  independent  contractor  delivered  the  property  to 
the  person  designated  by  the  defendant,  this,  in  the  absence  of 
any  showing  to  the  contrary,  was  sufficient  to  justify  the  inference 
that  such  person  to  whom  the  property  was  delivered  was  the 
agent  of  defendant;  and  the  burden  was  then  cast  upon  the  de- 
fendant to  rebut  such  inference  by  proof  of  the  real  relationship 
between  itself  and  such  third  person.     (Id.) 

3.  Action  Against  Constable  —  Verified  Claim  of  Ownership  — 
Allegation  in  Separate  Defense — Proof. — In  an  action  against 
a  constable  for  the  conversion  of  certain  personal  property  sold 
under  a  writ  of  execution,  the  allegations  in  a  separate  defense 
that  a  verified  claim  of  ownership  had  been  served  upon  him  did 
not  relieve  the  plaintiff  of  the  necessity  of  proving  that  fact  in 
order  to  establish  its  case.  (Globe  Grain  &  Milling  Co.  ▼.  Drenth, 
604.) 

4.  Allegation  of  Answer — Consideration  as  Proof  —  Motion  fob 
New  Trial. — Where  such  allegation  in  the  separate  defense  that 
a  verified  claim  of  owucibhip   had   bcuu  served   was  regarded 
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evidence  in  favor  of  plaintiff,  the  defendant, .  upon  a  motion  by 
plaintiff  for  a  new  trial,  is  not  entitled  to  have  such  evidence 
disregarded.     (Id.) 

Bee  Accounting,  5,  6. 

OOEPORATIONS. 

1.  Action  to  Compel  Transfeb  of  Stock  on  Books — ^Evidenoi— 
Finding. — In  an  action  bj  the  holder  of  certificates  for  certain 
shares  of  stock  in  a  corporation  to  compel  it  to  transfer  to 
plaintiff  on  its  books  and  deliver  to  her  a  certificate  covering 
said  shares  of  stock,  a  finding  of  the  trial  court,  based  on 
conflicting  evidence,  that  the  former  owner  of  the  certificates  made 
en  absolute  transfer  of  the  shares  of  stock  to  plaintiff  cannot  be 
disturbed  on  appeal.     (Kleinecke  v.  North  Confidence  Co.,  109.) 

2.  Option  to  Bepuschasb  —  Failure  to  Exercise  —  Termination 
OF  Claim  upon  Shares. — ^Where  the  transferrer  of  such  stock  was 
given  an  option  to  repurchase  the  same  within  a  limited  time,  and 
that  time  expired  without  any  attempt  on  his  part  to  take  ad- 
vantage of  such  option,  he  no  longer  had  any  claim  upon  the 
shares.       (Id.) 

3.  Disposition  of  Assets  by  Sole  Owner — Who  mat  Complain.— 

The  sole  owner  of  a  ''one  man  corporation"  may  do  what  he  will 
with  the  assets  and  credits  of  the  corporation,  and  no  one  may 
complain  who  is  not  a  creditor  of  the  corporation  at  the  time  of 
the  transaction  of  which  complaint  is  made.  The  assets  of  a  cor- 
poration are  not  held  in  trust  for  tU'i  benefit  of  its  creditors  in 
any  such  sense  as  to  entitle  a  creditor  to  attack  as  fraudulent 
a  voluntary  conveyance  made  by  the  corporation  before  he  became 
a  creditor.     (Scales  v.  Holje,  733.) 

4.  Residence  of. — The  residence  of  a  corporation  is  in  the  state  under 
whose  laws  it  is  incorporated.  (Ryan  v.  Inyo  Cerro  Gordo  Min. 
etc.   Co.,   770.) 

5.  Residence  of  Foreign  Corporation  Doing  Business  in  This 
State. — A  foreign  corporation  doing  business  in  this  state  does 
not  establish  a  residence  in  any  particular  county  such  as  is 
contemplated  by  the  provisions  of  the  Code  of  Civil  Procedure 
relating  to  the  place  of  trial.     (Id.) 

6.  Effect  op  Compliance  With  Code — Place  or  Trial. — Compliance 
with  section  408  of  the  Civil  Code  does  not  give  a  foreign 
corporation  a  residence  in  this  state,  or  give  it  the  rights  of  a 
domestic  corporation  in  regard  to  the  place  of  trial  of  actions. 
(Id.) 

7.  Action  fob  Personal  Injuries  —  Foreign  Corporation  as  De- 
fendant —  Placs  OF   Trial.  — The  provision   of   section  395   of 
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the  Code  of  Civil  Procedure  tbat  an  action  for  personal  iniuriea 
must  be  tried  in  the  county  where  the  injury  occurred  or  in  the 
county  where  the  defendants,  or  gome  of  them,  reside,  has  no 
application  where  the  defendant  is  a  foreign  corporation*     (Id.) 

See  Deeds,  9;  Quieting  Title,  5;  Vendor  and  Vendee,  23« 
COVENANTS.    See  Deeds,  13;   Landlord  and  Tenant,  8. 

CRIMINAL  LAW. 

1.  Gband  Labceny — Verdict — Evidence. — In  this  prosecution  for  the 

crime  of  grand  larceny  the  evidence  was  sufficient  to  sustain  tha 
verdict  of  the  jury.     (People  v.  Goodrich,  88.) 

2.  Giving  Aw  at  of  Alcoholic  Liquobs  in  No-licbnsb  Tebbitoby — 
Vebdict — Evidence. — In  this  prosecution  under  the  local  option 
law  for  willfully,  knowingly  and  unlawfully  selling,  furnishing, 
distributing,  and  giving  away  alcoholic  liquor  within  no-license 
territory,  the  verdict  of  guilty  was  sufficiently  supported  by  tha 
evidence,  although  much  of  the  evidence  was  of  a  circumstantial 
character.     (People  v.  Bliss,  65.) 

8.  What  Constitutes  Violation. — If  the  defendant,  in  such  prosecu- 
tion, by  any  means  or  method  or  in  any  manner  gave  or 
furnished  or  distributed  intoxicating  liquor  to  other  persons  within 
no-license  territory,  he  was  guilty  under  the  statute  of  the  offense 
charged.  It  was  not  necessary  that  he  personally  have  performed 
the  physical  act  of  passing  the  liquor  to  the  parties.     (Id.) 

4.  Self-sebvino   Declabations — Intended  Use  or  Liquob. — In  such 

prosecution,  the  court  properly  sustained  the  prosecution's  ob- 
jection to  a  question  by  defendant's  counsel  to  a  brother  of  the 
defendant  calling  for  a  declaration  by  the  latter  that  the  liquor 
which  he  had  requested  the  witness  to  procure  for  him  was  to  ba 
taken  to  and  used  at  the  defendant's  home.     (Id.) 

5.  Instbuctions  —  Conviction  upon  Cibcumstantial  Evidbncb.— 
In  this  prosecution,  it  was  not  error  to  instruct  the  jury  that 
"there  is  nothing  in  the  nature  of  circumstantial  evidence  that 
renders  it  any  less  reliable  than  the  other  class  of  evidence.  All 
that  is  required  is  this:  If  the  testimony  is  sufficient  to  convince 
you  as  reasonable  men  beyond  a  reasonable  doubt  that  the  de- 
fendant did  commit  the  act  charged,  then  I  charge  you  that  it  ia 
your  duty  to  convict,  although  such  evidence  may  be  of  a  cir- 
cumstantial nature."  Such  instruction  does  not  warrant  an  im- 
plication that  the  jury  were  authorized  to  convict  on  evidence 
not  sufficiently  convincing  to  show  the  defendant's  guilt  to  a 
moral  certainty.     (Id.) 

6.  Giving  Away  of  Liquob — Knovitlfdce  of  Dependant. — In  such 
prosecution,   the   court   did   not   commit    error    in   modifying    two 
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of  defendant's  proposed  instructions,  bj  adding  thereto  that  if  the 
defendant  knew  that  any  person  or  persons  were  drinking  from 
his  jug  of  whisky,  and,  so  knowing  that  faet,  acquiesced  in,  con- 
tented tO|  or  encouraged  such  person  or  persons  to  drink  from 
■aid  Jug,  in  that  case  he  would  be  guilty,  although  he  did  not  per- 
sonally hand  or  deliver  said  jug  to  such  person  or  persons.     (Id.) 

7.  MuRDEB — Evidence — Proof  of  Corpus  Delicti. — In  this  proseeu- 

tion  for  murder  there  was  sufficient  proof  that  the  person  alleged 
to  have  been  murdered  was  actually  dead,  that  he  was  killed 
by  a  pistol  shot,  and  that  the  shot  was  fired  from  a  pistol  in  the 
hands  of  the  defendant  or  of  one  of  his  two  confederates  at  the 
time  and  place  in  question.     (People  v.  Caballero,  146.) 

8.  Right  of  Defendant  to  Counsel — Reasonable  Postponement — 
Discretion  of  Magistrate. — When  the  charge  against  a  defend- 
ant is  called  for  preliminary  examination  before  the  com- 
mitting magistrate,  and  the  defendant,  upon  being  advisovl  with 
reference  to  his  right  to  counsel,  replies  that  his  cousin  will  come 
to  his  aid  and  secure  an  attorney  for  him,  and  thereupon  the 
hearing  is  postponed  thirteen  days,  at  which  time  the  defendant 
appears  in  court  without  counsel,  it  cannot  be  said  that  the  com- 
mitting magistrate  abuses  the  discretion  vested  in  him  when  half 
an  hour  after  the  time  set  for  hearing  on  the  latter  date  he 
determines  that  he  has  waited  a  reasonable  time  for  the  appear- 
ance of  counsel  for  the  defendant  at  that  hearing.     (Id.) 

9.  Testimony  of  Witness  at  Preliminary  Hearing  —  Absence 
FROM  State — Sufficiency  of  Foundation. — In  a  prosecution  for 
the  crime  of  murder,  sufficient  foundation  for  the  introduction  in 
evidence  of  the  testimony  of  a  witness  taken  at  the  preliminary 
hearing  is  established  when  it  is  shown  that  the  witness  is 
stationed  at  a  specified  army  cantonment  which  ia  located  in 
another  state.     (Id.) 

10.  Proof  of  Homicide  —  Question  for  Jury — ^Instructions.  —  An 
instruction  "that  upon  a  trial  for  murder,  the  commission  of 
the  homicide  by  the  defendant  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  or  that  justify  or  that  excuse  it  de- 
volves upon  him,"  is  not  erroneous,  and  does  not  charge  the  jury 
with  respect  to  matters  of  fact.     (Id.) 

11.  Rape — ^Verdict — Sufficiency  of  Evidence — Contradictory  Testi- 

MONY. — In  this  prosecution  for  rape,  the  verdict  was  supported  by 
the  testimony  of  the  prosecutrix.  The  fact  that  she  was  con- 
tradicted by  the  defendant,  or  even  though  she  told  conflicting 
stories,  raised  no  question  of  law  for  the  determination  of  the 
appellate  court  on  appeal.     (People  v.  Vickroy,  275.) 

12.  Conviction  upon  Uncontradicted  Testimony  of  Prosecutrix. — 

In  a  prosecution  for  rape,  the  defendant  may  be  convicted  upon 
the  uncorroborated  testimony  of  the  prosecuting  witness.     (Id.) 
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13.  Argument  to  Jubt — Misgonduct  of  District  Attoenkt. — In  a 
prosecution  for  rape,  statements  by  the  district  attorney  in 
the  course  of  his  argument  to  the  jury  that  "a  man  who  would 
commit  such  a  crime  as  is  here  charg^ed  against  this  defendant  is 
a  moral  leper.  He  is  a  Hun.  He  becomes  a  vile  ulcer  suppurating 
on  the  shoulder  of  decency.  He  is  a  moral  cancer  on  the  breast 
of  humanity/'  do  not  constitute  misconduct.     (Id.) 

14.  Objection  to  Conduct  of  District  Attorney  —  pROCBDxnut.— 
Where  the  district  attorney  is  guilty  of  misconduct  in  the  course 
of  his  argument  to  the  jury,  a  mere  exception  thereto  by  the  de- 
fendant is  no  ground  for  reversal  of  the  judgment.  It  must  be 
made  to  appear  that  it  was  improper  and  prejudicial  and  at  the 
time  assigned  as  error,  accompanied  by  a  request  that  the  court 
instruct  the  jury  to  disregard  it,  unless  the  character  thereof  be 
such  that  its  effect  cannot  be  removed  by  such  an  instmetion. 
(Id.) 

15.  Impeachment  of  Prosecutrix — Evidence  of  Oonspiract — Coi*- 
lateral  Facts. — ^In  a  prosecution  for  rape,  the  defendant  is 
not  entitled  to  impeach  the  testimony  of  the  prosecuting  witness, 
upon  the  theory  that  a  conspiracy  existed  to  have  the  defendant 
arrested  for  having  chastised  her  sister,  by  showing  acts  and  con- 
versations of  others  in  which  she  had  no  part.     (Id.) 

16.  Forgery — Preparation  of  Checks  on  Typewriter — Testimony  of 
Accomplice — Corroboration. — In  a  prosecution  for  forging  cer- 
tain checks,  the  production  in  court  of  a  typewriter  and  proof 
by  an  exemplar  of  the  typewriting  found  upon  the  forged  checks 
that  the  work  done  upon  such  typewriter  is  identical  with 
that  upon  the  forged  checks,  coupled  with  the  testimony  of  the 
owner  of  the  typewriter  of  its  use  on  a  certain  occasion  by  the 
defendant,  is  inculpatory  and  tends  strongly  to  connect  the  de- 
fendant with  the  offense,  and  is  corroborative  of  the  testimony 
of  an  accomplice  that  the  checks  were  thus  prepared.  (People  ▼. 
Flood,  373.) 

17.  Identification  of  Defendant. — In  such  a  prosecution,  testimony 
of  the  bank  teller  who  paid  one  of  the  cheeks  that  in  his  best 
opinion  the  defendant  presented  the  check  to  him,  that  in  size^ 
height,  and  general  appearance  the  man  who  presented  the  check 
compared  favorably  with  the  defendant,  and  appeared  to  be  the 
same  man,  tends  to  establish  such  fact,  and  this  is  sufBcient  to 
entitle  it  to  admission,  the  weight  thereof  being  for  the  jury  to 
determine.     (Id.) 

18.  Testimony   of   Accomplice  —  Corroboration   of.  —  Under   section 

1111  of  the  Penal  Code,  strong  corroborative  evidence  is  not 
necessary.  Even  though  the  circumstances  constituting  the  evi- 
dence offered  and  received  in  corroboration  of  the  testimony  of  an 
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accomplice  be  slight,  such  evidence  is  nevertheless  sufficient  to 
meet  the  requirements  of  the  law  if,  in  and  of  itself ,  it  tends  to 
connect  the  accused  with  the  commission  of  the  offense.     (Id.) 

19.  Attempt  to  Commit  Other  Forgery — Admissibility  or  Tes- 
timony OP  AccoMPLiGE. — In  a  prosecution  for  forging  checks,  the 
testimony  of  an  accomplice  as  to  matters  in  connection  with  an 
attempt  by  defendant  on  the  same  day  and  at  about  the  same 
time  to  pass  a  forged  check  other  than  those  set  forth  in  the  in- 
formation upon  a  different  bank  is  admissible  for  the  purpose  of 
showing  guilty  knowledge  and  intent.     (Id.) 

20.  Conviction  or  Another  roB  Same  Crime  —  Admissibility  or 
Evidence. — In  a  prosecution  for  forgery,  evidence  that  another 
person  was  charged  with  the  same  crime  as  the  defendant  and 
pleaded  guilty  does  not  tend  to  establish  the  innocence  of  the 
defendant,  and,  therefore,  is  not  admissible.     (Id.) 

21.  Declarations   or   Another  —  Hearsay   Evidencb.  —  Evidence    of 

the  declaration  of  another  person  that  he  committed  the  crime 
of  which  the  defendant  is  charged  is  hearsay  and  not  admissible. 
(Id.) 

22.  Appeal — ^Ebbobs — ^Whxn  not  Ground  roB  Bevebsal. — ^Where  the 
record  on  appeal  discloses  beyond  a  shadow  of  doubt  that  the 
defendant  committed  the  crime  with  which  he  was  charged,  the 
judgment  of  conviction  will  not  be  reversed  because  of  erroneous 
rulings  of  the  trial  court.  To  justify  a  reversal,  it  must  be  made 
to  appear  from  the  record  that  the  trial  court  committed  error 
and  that  a  miscarriage  of  justice  resulted  therefrom.     (Id.) 

23.  AssAui/r  With  Intent  to  Commit  Bape — Identity  or  Accused. — 
In  this  prosecution  for  assault  with  intent  to  commit  rape,  the 
testimony  of  the  victim,  a  young  girl  of  the  age  of  about  thirteen 
years,  although  her  answers  were  qualified,  coupled  with  the  ad- 
missions of  the  defendant  made  after  he  had  been  arrested  and 
taken  to  the  jail,  was  sufficient  to  warrant  the  verdict  of  the  jury 
that  the  accused  was  the  person  who  committed  the  assault. 
(People  v.  Loza,  390.) 

24.  Insanity  or  Defendant — Submission  or  Question  to  Juby — 
Discretion  or  Trial  Judge.  —  The  mere  testimony  of  a 
medical  witness  that  a  defendant  is  not  rational  is  not  sufficient 
to  compel  a  determination  of  the  question  of  the  insanity 
of  the  defendant  in  his  favor;  and  where  such  testimony  does 
not  produce  in  the  mind  of  the  trial  judge  a  sufficient  doubt  as 
to  the  defendant's  sanity,  the  trial  judge  has  discretion  to  refuse 
to  submit  such  question  to  the  jury.     (People  v.  Huntoon,  392.) 

25.  Passing    Fictitious    Check  —  Damage    to    Payee  —  Fraudulent 

Intent. — In  a  prosecution  for  passing  a  check  without  hav- 
ing   sufficient    funds    on    deposit    in    the    drawee    bank    to    pay 
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the  same,  it  is  not  necessarj  to  show  the  probabilitj  that  clama{p» 
may  result  to  the  person  to  whom  the  check  waa  deliveredi  ia 
order  to  establish  an  intent  to  defraud  within  the  meaning  ci  aeo- 
tion  476a  of  the  Penal  Code.     (People  v.  Khao,  393.) 

20.  Fraudulent  Intent  —  Issuance  of  Check  —  Extinguish mxny 
OF  Debt. — In  such  prosecution,  the  fraudulent  intent  is  shown 
when  it  is  made  to  appear  that  the  defendant  gave  the  cheek, 
representing  thereby  that  it  was  good  and  valid,  and  that  it  was 
given  and  received  with  the  intent  that  it  should  pay  defendant's 
debt.  It  is  immaterial  as  to  whether  the  acceptance  of  the  worth- 
less check  actually  had  the  effect  of  extinguishing  the  debt.     (Id.) 

27.  Credit  in  Bank  —  What  Constitutes  Under  Code  Section. — 
A  person  who,  having  money  in  a  bank,  instructs  such  bank  to 
honor  certain  checks  only  and  stops  payment  on  all  other  checks 
has  no  credit  with  such  bank,  within  the  meaning  of  section  476a 
of  the  Penal  Code,  to  meet  a  check  which  is  not  of  the  class  which 
the  bank  is  instructed  to  pay.     (Id.) 

28.  Remarks  or  Drawer  After  Dishonor  or  Check  —  Adiossi- 
BiLiTT. — In  such  prosecution,  the  court  properly  admitted  the  tes- 
timony of  the  prosecuting  witness  who  told  how,  after  the  check 
had  been  dishonored  at  the  bank,  he  accosted  the  defendant  and 
informed  him  of  the  situation,  and  the  latter  laughed  and  re- 
sponded, "Some  time  I  pay  him,"  for  the  purpose  of  showing  the 
guilty  knowledge  of  defendant  and  as  affecting  the  question  of  his 
good  intent   in   passing   the   check.     (Id.) 

29.  Instructions — Omission  or  Word  ''Not." — ^The  court  does  not 
conunit  prejudicial  error  in  unintentionally  omitting  the  word 
"not"  in  an  instruction  where,  upon  the  whole  instruction,  the  jury 
is  not  misled.     (Id.) 

30.  Infamous   Crime   Against  Nature— Verdict — Evidence. — In  this 

prosecution  for  the  commission  of  the  infamous  crime  against 
nature,  the  evidence  was  sufficient  to  justify  the  verdict  of  the 
jury.     (People  v.   Funtas,   408.) 

81.  Testimony  or  Accomplice  —  Instbuctions  —  Error  not  Pre- 
judicial.— While  it  was  error  in  such  prosecution  for  the  court 
to  refuse  to  instruct  the  jury  that  the  testimony  of  an  accomplice 
is  to  be  viewed  with  distrust,  such  error  was  not  prejudicial  where 
the  jury  was  instructed  that  they  could  not  convict  the  defendant 
upon  the  uncorroborated  testimony  of  an  accomplice,  and  thr»  evi- 
dence  of   the   defendant's   guilt   was   quite   convincing.     (Id.) 

See    Bed-light    Abatement    Act,    3. 

DAMAGES.  See  Accident  InFiirarce.  1,  2;  Aec'^pnfir'T.  3.  5,  6; 
AjB^ency,  2;  Animnls.  2,  ^;  Pn'Minir  Contrnot',  4;  ('nntrv-^'a, 
30,  31;  FidfUtv  TtiFurance.  ^;  LnTidlord  and  Torn -it,  4,  ti-S; 
Leases,   5;    Nci,li^c..co,    lC-18,   20-22,   24;     Nuisauct-a,   4. 
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DEBTOR  AND  CREDITOR.    See  Banks  and  Banking,  2. 
DEDICATION.    See  Highwajs,  1,  2,  6. 

DEEDa 

1.  Want  of  Notice  of  Pbios  Dbed — Bona  Fidi  Pukchassb 
FOB  Value. — A  deed  to  a  right  of  waj  over  a  tract  of  land 
which,  though  ezecnted  prior  in  point  of  time,  is  not  put  of  record 
nntil  subsequent  to  the  execution,  delivery,  and  recordation  of  a 
deed  of  trust  covering  the  entire  tract,  is  void  as  to  the  grantee 
under  the  deed  of  trust  where  the  hitter,  at  the  time  it  received 
the  trust  deed,  was  wholly  ignorant  of  the  existence  of  such  prior 
deed  and  of  facts  which  would  put  it  as  a  prudent  person  upon 
inquiry  as  to  the  fact  of  said  conveyance  or  of  any  claim  of 
interest  in  the  land  by  the  grantee  therein.  (Foulger  ▼.  Tide- 
water Southern   By.   Co.,    124.) 

2.  Subsequent  Purchabx  With  Notice — Pbiobitt. — Under  mich 
circumstances,  the  purchaser  of  the  property  at  the  trustee's  sale 
under  the  deed  of  trust  is  protected  against  such  prior  deed,  not- 
withstanding at  the  time  he  purchased  he  had  knowledge  that  the 
grantee  under  the  prior  deed  was  constructing  a  railroad  across 
the    property.     (Id.) 

8.  Recital  in  Deed  of  Considebation — Title  Undeb  Collat- 
eral Oontbact — Admissibilftt  of  Pabol  EMdenob. — ^While  the 
consideration  recited  in  a  deed  cannot  be  disputed  so  as  to  destroy 
the  operation  of  the  deed,  parol  evidence  is  admissible  to  establish 
the  conditions  governing  the  title  under  a  collateral  contract  be- 
tween the  parties.     (Rundell  v.  McDonald,   175.) 

4.  Considebation—Contempobaneous     Agbeement— -CONSTBUCnON.— 

Where  a  deed  is  executed  and  delivered  pursuant  to  a  given 
agreement,  the  court  must  look  to  such  agreement  to  ascertain 
the  consideration  for  the  execution  of  the  deed.  The  two  instru- 
ments  are   inseparable.     (Sledge  v.   Stolz,    209.) 

5.  Action  to  Set  Aside  Deed — Conflicting  Evidence — FiNDiNOfr— 
Appeal. — Where  in  a  proceeding  to  set  aside  a  certain  deed 
alleged  to  have  been  executed  at  a  time  when  the  grantor  therein 
was  of  unsound  mind  and  to  have  been  procured  by  means  of 
fraud  and  undue  influence  imposed  upon  her  by  the  grantee,  there 
is  a  conflict  in  the  evidence  which  the  trial  court  resolves  in 
favor  of  the  defendants,  the  appellate  court  has  no  power  to 
disturb    the    conclusion    reached.     (Wright    v.    Rohr,    265.) 

6.  Pboof  of  Confidential  Relationship  —  Finding  of  Undui 
INFLTTKNCE — BuEDEN  OF  Pboop. — While  in  such  a  proceeding  if  a 
confidential,  and  therefore  fiduciary,  relation  is  established,  the 
bnrdPD  of  showing  the  good  faith  of  the  transaction  is  on  the 
graiitue,   the   relation   itself   and  opportunity   are  not   sufficient   to 


826  Deeds. 

DEEDS  (Continued). 

warrant    a    finding    that    undue    influence    was    actually    exerted. 
(Id.) 

7.  Action     to     Set     Aside— -Capacity     of    Geantob — CoNiucnNa 

EviDBNGE — Verdict. — If,  in  an  action  to  have  a  deed  set  aside 
on  the  ground  that  at  the  time  wken  the  deed  was  made  and 
executed  the  grantor  was  of  unsound  mind  and  mentally  incompe- 
tent to  transfer  property,  the  evidence  is  conflicting,  the  determi- 
nation of  the  jury  is  conclusive.     (Thielen  v.  Thielen,  312.) 

8.  Delivery — Intention — Question  of  Fact — Confuctino  En- 
DENGE — ^Verdict  Conclusive. — While  it  is  essential  to  the  valid- 
ity of  a  transfer  of  real  property  that  there  be  a  delivery 
of  the  conveyance  with  intent  to  transfer  the  title,  and  the  true 
test  under  which  delivery  is  to  be  determined  is  in  ascertaining 
whether  in  parting  with  the  possession  of  the  conveyance  the 
grantor  intended  thereby  to  divest  himself  of  title,  this  question 
of  intention  is  one  of  fact  to  be  determined  by  the  trial  court  or 
jury  from  a  consideration  of  all  the  evidence  in  the  given  case; 
and  where,  as  in  this  case,  the  evidence  is  conflicting,  the  finding 
of  the  trial  court  or  jury  must  be  accepted  as  conclusive  thereon. 
(W.) 

9.  EXECUTION  BY  Corporation — ^Recitals  in — Evidence. — ^A  redtal 
in  a  deed,  as  recorded,  that  the  grantor  (a  corporation)  "baa 
hereunto  set  its  name  and  caused  its  common  seal  to  be 
affixed  by  its  president,  thereunto  duly  authorized  by  resolution  of 
its  board  of  directors,"  is  not  evidence  of  the  existence  of  such 
facts,  in  the  absence  of  a  statement  or  other  evidence  by  the 
recorder  that  a  corporate  seal  was  affixed  to  the  original  deed. 
(Pischer  v.   Lukens,    358.) 

10.  Evidence — Contents  of  Deed — Identity  of  Paetiss. — A  deed  i» 
the  best  evidence  of  the  contents  thereof  and  as  to  the  identity 
of  the  party  or  parties  named  therein  as  the  grantee  or  grantees. 
(Forbes  v.  Forbes,  365.) 

11.  Valid  Delivery  —  Intent  —  Question  of  Fact. — In  order 
to  constitute  a  valid  delivery  of  a  deed  it  is  essential  that  the 
grantor  have  intended  to  finally  part  with  the  title,  and  this  is  a 
question  of  fact  to  be  determined  from  all  the  evidence  and 
circumstances  of  the  transaction,  together  with  reasonable  infer- 
ence which  the  court  is  entitled  to  deduce  therefrom.  (Meeker 
V.    Spencer,  400.) 

12.  Case  at  Bar — Acts  of  Grantor  and  Grantee — Intent  of 
Grantor. — In  this  action  by  a  widow  againet  the  heirs  of  her 
deceased  husband  and  the  administrator  of  his  estate  to  quiet 
title  to  certain  real  property  standing  of  record  in  the  name 
of  the  deceased,  what  transpired  at  the  time  the  deed  under  which 
the   plaintiff   claimed  title   was  executed  by   her   husband   before 
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the  notary  public  and  by  the  latter,  without  any  express  authority 
•0  to  do  from  the  grantor,  but  of  his  own  volition,  handed  it  to 
plaintiff,  coupled  with  the  acts  of  plaintiff  in  regard  to  the  prop- 
erty while  she  was  the  administratrix  of  the  estate  of  the  de- 
ceased, which  acts  were  wholly  inconsistent  with  her  subsequent 
claim  of  ownership  of  the  property,  fully  supports  the  theory  that 
the  deed  in  question  was  not  intended  as  a  present  transfer  of 
title,  but  rather  in  the  nature  of  testamentary  disposition  of  the 
property.     (Id.) 

13.  Us*  OF  Word  "Grant" — Implied  Covenants — Kncumbrancbs 
Prior  to  Acquisition  ot  Title  by  Vendor. — The  provision  of  sec- 
tion 1113  of  the  Civil  Code  insuring  to  the  purchaser  an  implied 
covenant,  where  the  word  "grant"  is  used  in  conveyance,  that 
the  property  is  free  from  encumbrances  done,  made,  or  suffered 
by  the  grantor  does  not  apply  to  encumbrances  which  were  on  the 
property  at  the  time  the  grantor  acquired  title.  (Crist  v.  Fife, 
509.) 

14.  Action  to  Set  Aside  Deeds — Right  to  Jury  Trial. — An  ac- 
tion to  set  aside  deeds  on  the  grounds  of  mental  incapacity  of  the 
grantor,  undue  influence  of  the  grantee,  want  of  consideration,  and 
lack  of  delivery,  wherein  the  pleadings  are  silent  on  the  subject 
of  the  possession  of  the  property,  being  one  solely  of  equitable 
cognizance,  the  plaintiff  is  not  entitled  to  a  trial  by  jury.  (Ben- 
nett ▼.  Bennett,  537.) 

15.  Effect  or  Verdict. — In  such  a  case,  the  verdict  of  the  Jury, 
when  allowed,  is  subject  to  the  rule  that  in  equity  cases  such 
verdict  is  not  binding  unless  approved  by  the  court.     (Id.) 

16.  Husband  and  Wife — ^Attack  on  Ground  of  B^aud — Burden 
OF  Proof. — Where  a  deed  from  husband  to  wife  is  attacked 
by  the  former  on  the  ground  of  fraud  in  its  procurement,  the 
burden  is  upon  the  wife  to  show  not  only  the  execution  of  the 
grant,  but  also  to  produce  evidence  showing  a  sufficient  consider- 
ation and  that  it  was  not  obtained  by  undue  influence.  (William- 
son V.  Williamson,   721.) 

17.  Voluntary  Conveyance  to  Wife — Consideration — Validity. 
Where  the  husband,  uninfluenced  other  than  by  a  situation  due  to 
his  own  wrongful  acts,  and  prompted  by  a  desire  to  secure  a 
dismissal  of  an  action  wherein  his  wife  has  been  declared  entitled 
to  a  divorce  and  have  her  return  to  him,  and  being  fully  eogni- 
cant  of  the  effect  thereof,  conveys  property  to  her  as  her  sole 
and  separate  estate,  the  transfer,  whether  deemed  a  gift  or  for 
a  good  consideration,  is  valid,  and  the  transaction  unaccompanied 
by  undue  influence  exerted  by  the  grantee.     (Id.) 

18.  Action  to  Quiet  Titie — Insufficiency  of  evidence — Nonsuit 
— Statement  of  Grounds. — ^Where,  in    an    action    by  the  wife 
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to  quiet  her  title  to  the  property  covered  hj  such  deed,  the  hus- 
band upon  a  motion  for  a  nonsuit,  relies  upon  the  insufficiency  of 
the  evidence  to  make  out  a  prima  facie  case,  he  must  indicate 
wherein  the  evidence  is  insufficient  that  the  wife  and  the  eourt 
may  understand  the  ground  thereof  and  the  former  be  given  an  op- 
portunity to  introduce  evidence  to  meet  the  same,  subject  to  the 
ruling  of  the  court   upon  an  application  so  to  do.     (Id.) 

6ee  OontractSi  25;  Mortgages,  8,  9,  11. 

DEFAULT. 

1.  Delay  in  Having  Bill  of  Exceptions  Engbossed — ^Reuef — 
Motion  Within  8uc  Months — Obdeb  Made  Aftkb  Ezpieation 
or  Six  Months — Validitt. — ^Where  a  person  intending  to  ap- 
peal, within  six  months  from  the  original  proceedings  on  the 
settlement  of  the  bill  of  exceptions,  serves  and  files  a  notice 
of  motion  to  be  relieved  from  the  effect  of  bis  failure  to  have  the 
bill  engrossed  within  ten  days  after  the  original  proceeding,  the 
court  may,  after  the  expiration  of  such  six  months'  period,  make 
an  order  relieving  him  from  the  default.  (Doyle  v.  Bradshaw, 
247.) 

2.  Conflictino  Affidavits — Obdeb  Conclusive. — The  order  of  the 
trial  court  granting  relief  from  such  default,  where  made  on  con- 
filcting   affidavits,   must   be  affirmed   on   appeaL     (Id.) 

See  Bill  of  Exceptions,  1;  Mortgages,  21. 
DEFENSE.    See  Chattel  Mortgages,  2. 
DELIVERY.    See  Deeds,  S,  11,  12,  14,  15;  Sale,  7,  8,  11« 
DISCRETION.    See  Bill  of  Exceptions,  5. 
DISMISSAL.    See  Negligence,  26;  State  Lands,  1,  8. 

DIVORCE. 

1.  COBBOBOBATIVS    TESTIMONY — REFUSAL   TO    HeAB — ^HaEMLBSS    EBBOB. 

In  view  of  the  fact  that  a  divorce  may  not  be  granted  upon 
the  uncorroborated  admissions  or  testimony  of  the  parties, 
it  would  generally  be  error  for  the  court  to  refuse  to  allow 
the  plaintiff  opportunity  to  present  corroborating  testimony. 
However,  where  the  plaintiff's  testimony  was  not  sufficient  to 
establish  her  cause  of  action,  and  the  testimony  of  the  other  wit- 
nesses would  only  corroborate  her  testimony,  the  error  of  the 
eourt,  if  any,  in  refusing  to  hear  such  corroborative  testimony 
was  harmless.     (Hockerston   v.   Hockerston,   195.) 

2.  Extreme  Cruelty — Insufpicient  Pboof. — In  this  action  for 
divorce,  the  tacts  testified  to  by  the  plaintiff  did  not  show  any 
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deliberate  act  or  course  of  action  on  the  part  of  the  defendant 
whereby  he  sought  to  or  did  become  guilty  of  extreme  cruelty  within 
the  meaning  of  the  statute  authorizing  divorces  upon  the  ground 
of  extreme  cruelty,  the  defendant  on  one  single  stated  occasion 
only  having  been  guilty  of  the  commission  of  acts  of  personal 
riolence.     (Id.) 

3.  Discretion  or  Tbial  Coubt. — Some  latitude  for  the  exercise 
of  discretion  is  permitted  to  the  trial  court  in  determining  what 
constitutes  extreme  cruelty,  and  in  this  action  that  discretion  was 
not  abused.     (Id.) 

4.  Attorneys'  Fees  pob  Wife — ^Fixino  Amount  Aitkb  Tbial — 
STiruLATiON  OF  Pabti^ — INCLUSION  IN  JUDGMENT. — ^While  Ordi- 
narily, in  an  action  for  divorce,  the  allowance  of  attorneys'  feee 
to  the  wife  must  be  made  in  contemplation  of  services  to  be  ren- 
dered pending  the  action,  where  the  matter  of  fixing  the 
amount  which  she  should  receive  for  services  of  her  attorneys  is 
by  express  stipulation  between  the  parties  deferred  to  the  close 
of  the  trial,  the  court  has  jurisdiction  to  make  the  order  for 
attorneys'  fees  contemporaneously  with  the  judgment.  That  the 
allowance  for  attorneys'  fees  is  made  in  the  judgment  rather  than 
by  a  separate  order  can  in  no  wise  prejudice  the  husband.  (Farrar 
▼.  Farrar,  452.) 

6.  Permanent  Aumony — Discretion  or  Tbial  Court. — The  amount 
to  be  given,  if  anything,  as  permanent  alimony  18  a  matter 
within  the  reasonable  discretion  of  the  court,  and  it  cannot  be 
eaid  that  $35  a  month  is  excessive  or  oppressive  to  a  man  who  is 
receiving  $75  a  month,  in  addition  to  his  board  and  lodging. 
(Id.) 

6.  Belease  or  Husband  raoM  Mabbiaoe  Obligation. — The  allow- 
ance to  the  wife  of  permanent  alimony  is  the  enforcement  of 
an  obligation  which  the  husband  took  upon  himself  when  he  mar- 
ried her,  and  from  which  he  cannot  be  permitted  to  free  himself 
by  deserting  her  willfully  and  without  legal  cause.     (Id.) 

See  Estates  of  Deceased  Persons,  16. 

easb:ments. 

1.  Right  or  Way  "or  Necessity" — Supebfluous  Wobds — Rbvxb- 
siBLE  Ebror. — In  an  action  to  quiet  title  to  a  tract  of  land 
over  which  the  defendants  claim  a  right  of  way,  error  in  decree- 
ing that  th^  defendants  are  the  owners  and  in  possession  of  a 
right  of  way  "of  necessity,"  although  no  such  claim  was  set 
up  in  the  pleadings,  is  not  a  ground  for  reversal  of  the 
judgment  where  the  facts  found  establish  the  defendants'  right 
to  use  the  right  of  way.     (Taylor  ▼•  Ballard,  232.) 
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2.  Contractual  Right  or  Wat — Use  or  Cut-off. — ^Where  there  is 
a  definite  agreement  for  a  particular  right  of  way,  it  is  imma* 
terial  that  the  persons  claiming  such  easement  at  times  in  good 
weather  make  use  of  an  equally  well-defined  road,  described  aa 
a  little  cut-off,  which  branches  from  the  contractual  right  of  way 
at  one  end,  rejoining  it  at  the  other  end.     (Id.) 

3.  Right  of  Wat  fob  Limited  Period. — A  right  of  way  expressly 
granted  for  a  limited  period  or  upon  a  contingency  or  condition 
is  just  as  firmly  vested  for  the  time  being  as  would  be  a  lease- 
hold.    (Id.) 

4.  Purchase  of  Lands — Knowledge  ob  NonoB  or  Bight  of 
Wat  —  Status  or  TriLB  —  Subsequent  Baus.  —  Where  land  it 
bought  without  knowledge  of  an  unrecorded  contract  giving  a 
right  of  way  over  it,  and  also  without  knowledge,  actual  or  im- 
puted, of  facts  sufficient  to  put  a  prudent  buyer  upon  inquiry, 
the  purchaser  takes  title  free  from  the  use,  and  has  the  right  to 
convey  equally  good  title  to  her  purchaser,  even  though  the  latter 
has  full  knowledge  of  the  facts.     (Id.) 

5.  Use  of  Land  bt  Another — Dutt  of  Vendee  to  Makb  In- 
QuiRT. — A  purchaser  may  not,  by  failing  to  acquaint  herself  with 
the  open  and  clearly  discernible  possession  and  use  of  the  land 
by  another  than  her  prospective  vendor,  avoid  making  inquiry  on 
the  subject,  and  thereby  evade  the  rule  in  regard  to  notice  as  well 
as   its  consequences.     (Id.) 

6.  Impracticabilitt  of  Visiting  Land — Immaterial  Pact. — It  in 
immaterial  that  such  purchaser  lives  at  some  distant  point  and 
that  it  is  impractical  for  her  to  visit  and  examine  the  land.  Under 
such  circumstances  she  might  readily  have  had  another  make  the 
examination  for  her.     (Id.) 

7.  Right  to  Use  Stairwat — Effect  of  Destruction  of  Staibwat. 

A  grant  of  the  right  to  use  the  stairway  of  a  building  gives 
no  interest  in  the  soil  which  will  survive  the  destruction  of  the 
building,  and  the  right  ceases  whenever  the  building  is  destroyed 
without  the  fault  of  the  owner  of  the  servient  tenement,  and 
the  owner  of  the  right  to  use  the  stairway  will  not  acquire  any 
right  in  any  new  building  which  may  be  erected  in  the  place  of  the 
one  destroyed.     (Muzio  v.  Erickson,  413.) 

8.  Insufficient  Language  to  Create  Easement. — A  provision 
in  a  deed  that  "there  shall  be  perpetually  kept  open  a  stairway 
leading  from  Monterey  Street,  at  the  southern  corner  of  the  above- 
described  lot,  over  the  lands  of  the  party  of  the  first  part  [the 
grantor] ;  said  stairway  to  be  kept  as  the  same  now  is  .  .  .  ;  said 
stairway  to  be  used  in  cummon  by  the  parties  hereto,"  is  wholly 
insufficient  to  create  an  easement  in  the  soil  over  which  such 
stairway   is   built.    An   easement   can   be  created  only    by   grant. 
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cither  express  or  implied  from  necessity,  estoppel,  or  long  enjoy- 
ment amounting  to  prescription  presupposing  a  grant.     (Id.) 

9.  Agbeemint  to  Keep  Stairway  Open  —  Duty  to  Rebuild 
Upon  Destruction. — The  provision  in  such  deed  that  the  stairway 
"shall  be  perpetually  kept  open"  does  not  constitute  an  agreement 
by  the  grantor  to  rebuild  in  case  of  the  destruction  of  the  stair- 
way.    (Id.) 

10.  Plsading — Material  Issue — Judgment — Costs. — Where,  in  an 
action  to  quiet  title  to  certain  land  and  an  easement  in  the  ad- 
joining land,  the  complaint,  which  is  not  verified,  does  not  present, 
as  separate  and  distinct  issues,  the  title  to  the  property  and  the 
title  to  the  easement  in  the  adjoining  land,  the  defendants  deny 
that  plaintiffs  are  the  owners  of  the  land  with  the  easement,  and 
deny  that  they  claim  any  interest  in  the  land  with  the  easement, 
the  only  material  issue  raised  is  as  to  the  existence  of  the  alleged 
easement,  and  the  court  having  found  in  favor  of  the  defendants 
on  this  issue,  they  are  entitled  to  judgment  for  their  costs.     (Id.) 

EJECTMENT. 

1.  TiTLX — Insufficient  Proof. — ^In  an  action  in  ejectment,  evidence 
of  a  conveyance  to  plaintiff  is  irrelevant  and  immaterial  in  the 
absence  of  a  showing  that  plaintiff's  grantor  had  title  to  convey. 
(Western  California  L.  Co.  v.  Welch,  435.) 

2.  Defect  Cured  by  Defendant — Insufficient  Appellate  Bec- 
ORD— Presumptions. — Where,  in  such  action,  the  defendants  in- 
troduced in  evidence  a  prior  deed  from  a  third  party  to  plain- 
tiff's grantor,  but  the  deed  is  not  made  a  part  of  the  record  on 
appeal  from  a  judgment  in  favor  of  plaintiff,  the  appellate  court 
must  assume  that  such  deed  contained  sufficient  recitals  as  to  the 
grantor's  source  of  title  to  support  the  judgment  of  the  trial 
court.     (Id.) 

8.  Want  of  Foundation  for  Evidence — EtooNEOus  Bulings  of 
Trial  Court. — Where  the  plaintiff  failed  in  such  action  to  lay  the 
proper  foundation  for  the  admission  in  evidence  of  the  deed  to  it, 
but  the  court  ruled  adversely  on  defendants'  objections  to  such 
evidence  and  to  their  motion  for  a  nonsuit,  and  thereafter  the 
defendants  proceeded  with  the  case  and  introduced  the  evidence 
which  supplied  the  defects  in  plaintiff's  proof,  the  erroneous 
rulings  of  the  court  were  cured.     (Id.) 

Bee  Highways,  9. 
ETLECTION.    See  Estates  of  Deceased  Persons,  17. 
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1.  Knowledge  of  Danger — Notice  to  Employee — Assumption  op 
Bisk. — ^Where  an  employee,  as  readily  as  his  employer  or  any 
other  person,  by  the  exercise  of  his  faeulties  of  sight  and  judg- 
ment, in  an  ordinarily  diligent  manner,  could  have  observed  and 
known  of  the  danger  to  life  and  limb  attending  employment 
in  and  about  the  unsupported  walls  of  a  burnt  building,  where. 
At  the  time  of  an  accident,  he  was  employed,  such  employee,  in 
taking  and  entering  upon  the  employment,  assumed  the  risk 
of  the  employment.  It  was  not  necessary,  under  such  circum- 
stances, to  instruct  or  warn  the  employee  of  the  danger  of  tho 
employment  to  which  he  had  been  assigned.  (Brown  ▼.  Board 
of  Trustees,  100.) 

2.  Duty  or  Employee  to  Warn  of  Dakgeb  of  Employment.^ 
The  iaw  casts  upon  an  employer  the  duty  of  warning  or  instruct- 
ing his  employees  of  the  danger  of  the  employment  to  which  ha 
assigns  them  only  when  such  danger  is  concealed  or  hidden  or 
where  inexperienced  youths  or  persons  are  assigned  to  employment 
on,  in,  or  about  complicated  and  naturally  dangerous  machinery 
or  mechanical  devices.     (Id.) 

8.  PtAcs  of  Employment — Duty  of  Employer  anb  ETmployex. — 
The  employer  is  compelled  to  provide  for  his  employee  a  place  in 
which  to  work,  not  absolutely  safe,  but  as  safe  as  be  can  make  it 
under  the  circumstances,  and  when  he  has  used  the  nsoal  or 
requisite  precautions  to  that  end  his  duty  to  his  employees  in 
that  respect  has  been  performed.  On  the  other  hand,  the  law 
demands  that  one  who  is  working  in  a  place  where  he  is  exposed 
to  danger  shall  himself  exercise  his  faculties  for  his  own  protee- 
tion,  and  does  not  permit  a  reooTsry  for  damages  resulting  from 
neglect   of  this   rule.     (Id.) 

4.  Belation  of  Owners  to  CoNHtAcroRS — ^Inbspendknt  Oontrao- 
TORS. — Where  the  owners  of  premises  which  are  partially  de- 
stroyed by  fire  enter  into  an  agreement  with  a  firm  of  eon- 
tractors  for  the  removal  of  the  junk  and  debris  from  the  burned 
premises,  under  which  such  contractors  not  only  are  given  pos- 
session of  the  premises  pending  the  completion  of  the  contract, 
but  have  full,  unreotricted,  and  unqualified  control  over  the 
manner  in  which  or  the  means  by  which  the  work  of  romoving  the 
junk  is  to  be  done,  the  latter  are  independent  contractors.     (Id.) 

5.  Inducing  Employee  to  Break  Contract — Liability  of  Third 
Person. — It  is  actionable  for  a  third  person  having  knowledge 
that  an  employee  is  working  under  contract,  to  induce  such  em- 
ployee to  break  his  contract.  (Patterson  Glass  Co.  v.  Thomas, 
559.) 

6.  Agreement  of  Empioyee  to  Oive  Notice  of  Quitting — Hioirp 
of  Labor  Organization  to  Cause  Employijcs  to  Dii£AK. — A  labor 
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orgamzation  has  no  right,  by  peaceable  or  other  means,  to  cause 
emplojees  who  have  agreed  not  to  quit  their  employment  witiiout 
first  having  given  seven  days'  notice  of  their  intention  so  to  do, 
to    break    such    agreement.     (Id.) 

7.  Bight  of  Ehplotee  to  Quit. — ^An  employee  may,  with  or  with- 
out reason,  stop  work,  if  by  so  doing  he  does  not  Tiolate  his  con- 
tract; and  where  there  are  no  contractual  relations,  employees  may 
strike  without  notice.     (Id.) 

8.  ToBT  or  Servant  While  Engaged  in  Individual  Business — 
Liability  of  Master. — If  a  servant  abandons  or  departs  from 
the  business  of  his  master  and  engages  in  some  matter  suggested 
•olely  by  his  own  pleasure  or  convenience,  or  pursues  some  object 
which  relates  to  an  end  or  purpose  which  may  be  said  to  be  the 
servant's  individual  and  exclusive  business,  and,  while  so  engaged, 
commits  a  tort,  the  master  is  not  answerable,  although  he  is 
nsing  his  master's  property,  and  although  the  injury  could  not 
have  been  caused  without  the  facilities  afforded  to  the  servant 
by  reason  of  his  relations  to  his  master.     (Gousse  y.  Lowe,  715.) 

9.  Taking  Master's  Machine  on  Personal  Trip — ^When  Trip 
OoiCPLiTX. — ^Where  a  servant  takes  his  master's  machine  for  a 
junketing  or  a  business  trip  of  his  own,  the  trip  is  not  complete 
until  his  return  to  the  point  of  departure,  or  to  a  point  where 
in  the  performance  of  his  duty  he  should  be.     (Id.) 

10.  800PB  Of  E'mployment  —  Question  for  Jury  —  When  Di- 
eeoted  Verdict  Proper. — While  ordinarily  the  question  of  whether 
or  not  the  act  was  within  the  scope  of  the  servant's  employment 
should  be  submitted  to  the  jury,  where  the  only  evidence  is  that 
at  the  time  of  the  injury  the  servant  was  upon  a  trip  for  his 
own  purposes  contrary  to  his  master's  orders,  a  motion  for  a 
directed  verdict  should  be  granted.  It  is  only  where  reasonable 
men  may  differ  in  regard  to  the  facts  that  a  case  should  go  to 
the  jury.  If  the  facts  are  admitted,  or  are  susceptible  of  but 
one  meaning,  it  becomes  the  duty  of  the  judge  to  declare  the 
law  upon  the  admitted   facts.     (Id.) 

See  Negligence,  28,  32-40;   Workmen's  Compensation  Act,  L 
EQUITY.    See  Accounting,  1;   Juries  and  Jurors,  9;   Nuisances,  L 

ESTATES  OF  DECBASEH)  PERSONS. 

1.  Vesting  of  Title  in  Heirs  or  Devisees  —  Bight  to  Convey 
Without  Administration — Title  or  Grantee. — Title  to  the  real 
estate  of  a  deceased  intestate  Tests  immediately  in  his  heirs, 
and  of  a  testate  in  his  devisees.  That  title  they  may  con- 
vey without  administration,  whether  they  be  domestic  or  foreign 
heirs  or  de^'isees — the  title  thus  conveyed,  however,  is  not  a  pier- 
41  Oal.  App, — 58 
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feet  title,  in  that  it  will  always  be  subject  to  the  right  of  pos- 
session in  a  local  administrator  for  the  payment  of  claims  of 
legal  creditors.     (Smith   ▼.   Barrick,   28.) 

2.  Loss  or  TiTLJB  bt  Adverse  Possession — Property  Subject  to 
Administration. — An  heir  can  likewise  lose  his  interest  in  real 
property  by  the  adverse  possession  of  another;  but  the  person  who 
takes  it  by  such  adverse  possession  takes  it  subject  to  administra^ 
tion  in  the  same  manner  that  a  grantee  would.     (Id.) 

3.  Adverse  Possession  or  Cotenant — ^Loss  or  Title. — A  tenant 
in  common  who  has  acquired  his  title  by  descent  may  be  divested  of 
it  through  adverse  possession  by  his  cotenant  during  the  pendency 
of  proceedings  in  administration.     (Id.) 

4.  Basis  or  Title — SurnciENCT  or  Elements. — ^While  possession 
of  land  by  a  cotenant  is  not  alone  a  sufficient  basis  upon  which  to 
establish  title  as  against  his  co-owner,  the  making  and  taking 
and  recording  of  deeds  and  mortgages  by  the  cotenant  affecting 
the  whole  of  the  property  and  the  unquestioned  retaining  of  all  the 
rents  and  profits  for  a  period  of  more  than  twenty  years  after  the 
attaining  of  majority  by  the  youngest  of  the  co-owners  and  the 
placing  of  valuable  improvements  upon  the  property,  all  under 
a  claim  of  exclusive  ownership,   constitute  such   basis.     (Id.) 

6.  Acquisition  or  Title  Against  Heirs — ^Bights  and  Duma  or 
Administrator. — The  title  acquired  against  the  heir  or  his  suc- 
cessor by  adverse  possession  cannot  be  deemed  to  divest  the  admin- 
istrator of  the  deceased  of  his  power  and  duty  to  proceed  with  and 
conclude  the  administration  of  the  estate.     (Id.) 

6.  Notice  to  Creditors — Tims  roR  Pubuoation. — If  the  first  pub- 

lication of  notice  to  creditors  is  made  after  the  order  therefor 
has  been  signed  and  filed,  it  is  immaterial  that  such  first  pub- 
lication is  made  upon  a  date  prior  to  the  entry  of  such  order. 
(Votypka  v.  Valentine,   74.) 

7.  Succession — Construction    or    Code. — 6ubdiviraon    8    of    section 

1386  of  the  Civil  Code  is  a  rule  of  succession  to  be  applied  in 
the  specified  contingencies,  and  not  a  limitation  upon  the  power 
of  the  surviving  holder  of  community  j)roperty  to  dispose  of  such 
property  either  by  gift  inter  vivos  or  by  last  will  and  testament. 
(Wright  V.   Robr,  265.) 

8.  Executors  and  Administrators — Action  on  Administrator's 
Bond — Nonpayment  or  Money  Bej^unuinu  to  Estate — Pleading. 
In  an  action  as:ain8t  the  surety  on  an  adniiuist rater's  bond  to  re- 
cover money  belonging  to  the  estate,  an  allegation  that  the  defend- 
ant has  failed  to  pay  the  money,  standing  alone,  is  not  a  sufficient 
allegation  of  nonpaymont;  but  such  a  complaint  is  sufficient  in 
this  respect    where   it   alleges  that   neither   the   administrator  nor 
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anyone  in  hie  behalf  has  accounted  for  said  Bura  or  any  part 
thereof,  and  this  is  followed  by  the  allegation  that  the  adminis- 
trator charged  himself  with  the  exact  sum  sued  for,  that  upon  his 
failure  to  appear  in  answer  to  a  citation  to  account  the  court 
found  that  same  sum  to  be  still  due,  and  that  the  defendant  after 
demand  refused  to  make  payment.  (Moody  y.  Pacific  Surety  Co., 
287.) 

9.  Meaning  or  Phrasx  "To  Account  fob." — The  phrase  "to  account 
for"  means  more  than  the  mere  filing  of  a  paper  statement  of  ac- 
count; it  is  a  condition  that  is  not  satisfied  short  of  paying 
nver  the  trust   fund  to  the  cestm  que  trtui,     (Id.) 

10.  Defective  Complaint  —  Cubed  bt  Answeb. — In  an  action 
against  the  surety  on  an  administrator's  bond  to  recover  money 
belonging  to  the  estate,  any  defect  in  the  complaint  in  alleging 
nonpayment  is  cured  by  an  affirmative  allegation  in  the  answer 
that  the  administrator  has  properly  paid  out  and  disbursed  in  the 
course  of  said  administration  all  moneys  received  by  him  as  such 
administrator,  except  such  moneys  as  were  delivered  into  the  hands 
of  the  plaintiff,  and  that  all  moneys  not  so  paid  out  and  disbursed 
by  said  administrator  were  received  and  retained  by  plaintiff. 
(Id.) 

11.  Insufficient  Pleading — ^When  mat  be  Cubed  by  Contbovebt- 
ING  Pleading. — When  a  pleading  is  insufficient  on  account  of 
an  insufficient  statement  of  material  facts  rather  than  on  account 
of  a  statement  of  insufficient  facts,  the  defect  in  such  a  pleading 
may  be  cured  by  the  filing  of  a  controverting  pleading  which 
clearly  and  unequivocally  places  in  issue  the  material  facts  which 
have  not  before  been  put  in  issue  on  account  of  the  insufficient 
statement  of  the  former  pleading.     (Id.) 

12.  Pboof  of  Amount  Due  Estate  —  SuFFiciENcnr  of  EVidenoe. — 
In  an  action  against  the  surety  on  an  administrator's  bond  to 
recover  money  belonging  to  the  estate,  proof  that  such  adminis- 
trator in  his  account  charged  himself  with  the  exact  sum  sued  for, 
that  he  was  removed  as  such  administrator  because  of  his  con- 
tinued failure  to  account  for  the  moneys  in  his  hands,  and  that 
at  the  time  he  was  removed  he  failed  to  pay  over  to  his  successor 
all  of  the  funds  of  the  estate  then  in  his  possession,  and  three 
years  later  refused  to  answer  a  citation  requiring  him  to  account, 
constituted  sufficient  evidence  to  support  a  finding  of  nonpayment 
of  the  sum  sued  for  as  against  the  surety.     (Id.) 

13.  Executobs  and  Administrators — Insufficiency  of  Oath — Issu- 

ance OF  Letters — CollateraIi  Attack. — The  right  of  a  person  to 
act  as  administrator  may  not  be  collaterally  attacked  where  letters 
of  administration  were  issued  in  due  form  by  the  clerk  to  such 
person,  and  the  court  bad  .iur'sdiction  to  make  the  order  directing 
the   clerk   to  issue   them,   notwithstanding   that   the   oath   of   such 
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person  was  not  sufficient  in  form.  (Bank  of  Commerce  y.  Hamph* 
rey,  552.) 

14.  Regularitt   op   Appointment — ^Lkttebs    Conctlusive    EMdenci. — 

If  the  court  has  acquired  jurisdiction  to  make  the  order  appointing 
the  executor  or  administrator,  the  issuanee  of  the  letters  testamontarf 
or  of  administration,  as  against  any  collateral  attack,  should  b« 
deemed  conclusire  of  the  regularity  of  the  appointment.     (Id.) 

15.  CiAiM  or  Administbatrix — Rejection  bt  Judge — Action  by 
Claimant  —  Pasties  —  Judgment. — Where  a  claim  presented 
against  an  estate  by  the  administratrix  is  rejected  by  the  judge, 
an  action  may  be  brought  thereon  by  her  against  the  estate, 
the  summons  to  be  served  on  the  judge,  who  may  appoint  an 
attorney,  at  the  expense  of  the  estate,  to  defend  the  action.  A 
judgment  rendered  for  the  plaintiff  in  such  a  case  is  not  per- 
sonal, but  merely  establishes  the  claim  against  the  estate.  (Nor- 
ton V.  Estate  of  Norton,  614.) 

16.  Agreement  to  Pat  Wife  Monthly  Out  of  E^^tate — Consider- 

ation— Performancb  or  Condition — Fbotablb  Claim. — ^Where 
.  the  decedent,  in  his  lifetime,  agreed  with  such  administra- 
trix, who  had  recovered  an  interlocutory  decree  of  divorce 
against  him,  that  if  she  would  return  to  him  and  live  with  him 
as  his  wife  until  his  death,  he  would  cause  to  be  paid  to  her, 
by  the  personal  representatives  of  his  estate,  a  stated  sum  per 
year  during  her  natural  life,  payable  in  given  monthly  install- 
ments, and  she,  in  reliance  thereupon,  did  live  with  him  as  his 
wife  until  his  death,  and  had  her  interlocutory  decree  of  divorce 
set  aside,  the  condition  of  the  agreement  was  performed  by  her, 
and  the  debt  became  due,  and  was  provable  as  a  claim.     (Id.) 

17.  Form  of  Contract  —  Testamentary  Character  —  Presenta- 
tion FOR  Probate — Election. — The  presentation  for  probate  by 
the  beneficiary  of  the  instrument  signed  by  the  decedent  evi- 
dencing such  agreement,  which  was  declared  by  him  "intended  to 
be  not  only  a  contract  but  also  an  irrevocable  olographic  will  ...  to 
the  extent  of  the  provisions  thereof  constituted  neither  election  nor 
estoppel  thereafter  to  make  her  election  to  rest  on  her  contractual 
rights.  While  a  writing  may  be  both  a  will  and  a  contract, 
and  a  suit  may  be  maintained  upon  it  without  regard  to  its  tes- 
tamentary character,  it  is  the  duty  of  the  custodian  of  sneh 
instrument  to  present  it  for  probate.     (Id.) 

See  Mortgages,  1 

ESTOPPEL.    See  Building  Contracts,  3,  5;  Contracte,  7;   Estates  of 
Deceased    Persons,    17. 

EVICTION.    See   Landlord   and    Tenant,   8. 
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EVIDE'NCB. 

1.  Findings — ^Want  or  Evidbnce. — ^Where  no  evidence  upon  a  given 
question  is  offered,  the  court  must  find  the  fact  to  be  against 
the  person  having  the  burden  of  proof.     (Gallick  v.  BeUi  52.) 

2.  Fbobative   Value — Admissibility. — Evidence   is   not   rendered   in- 

admissible because  of  the  fact  that  it  may  be  of  small  probative 
value  as  proof  of  the  offense  charged.     (People  v.  Bliss,  65.) 

8.  HosTiLB  Witness — ^Leading  Questions. — ^Where  in  such  pros- 
ecution for  unlawfully  giving  away  liquor  in  no-license  ter- 
ritory one  of  the  witnesses  appeared  to  be  hostile  to  the  prosecu- 
tion— that  is,  inclined  to  teU  as  little  as  possible  of  what  ho 
actually  knew — the  defendant  could  not  have  suffered  any  damage 
from  leading  questions  which  the  court  permitted  the  district 
attorney  to  ask.     (Id.) 

4.  Weight  and  CBEDiBfLiTT. — The  relative  weight  and  credibility 
of  conflicting  testimony  on  any  given  point  is  a  matter  for  the 
trial  court.     (Farrar  y.  Farrar,  452.) 

See  Accounting,  5;  Appeal,  10-12,  19,  20,  22;  Broker's  Commis- 
sions, 1,  2;  Building  (Tontracts,  6;  Chattel  Mortgagee,  2; 
Claim  and  Delivery,  1,  5;  Contracts,  27,  29,  34-37;  Conver- 
•ion,  2-4;  Criminal  Law,  1-5,  7,  9,  11,  12,  15,  16,  17,  19-21; 
Deeds,  3,  6-8,  10,  12,  16-18;  Divorce,  1-3;  Ejectment,  1,  3; 
Estates  of  Deceased  Persons,  12,  14;  Fidelity  Insurance,  4; 
Fraud,  4;  Judgments,  3,  4,  7-9;  Leases,  5,  6;  Money  Had 
and  Beceived,  3,  4;  Negligence,  2,  4-7,  9,  10,  14-19,  25,  28, 
29,  31,  34,  41-48,  49,  55,  59;  New  Trial,  1,  2;  Quantum  Meruit, 
1;  Quieting  Title,  1,  2,  5-7;  Bed-light  Abatement  Act,  2,  5; 
Sales,  3-6,  9;  Street  Law,  18;  Trial;  Trusts,  3;  Vendor  and 
Vendee,  7,  10,  18,  19;  Waters  and  Water  Bights,  1. 

EXBCUTOBS  AND  ADMINISTBATOBa    See  Estates  of  Deeeaaed 
Persons,  8-14. 

EXTENSION.    See  Bill  of  Exceptions,  2. 

FIDELITY  INSUBANCE. 

1.  Notice  or  Acts  Constituting  Basis  or  Claiic — ^Failubx  to 
Comply  With  Pouct. — A  condition  in  a  policy  of  fidelity  in- 
surance "that  the  employer  shall  give  notice  by  registered  let- 
ter addressed  to  the  president  of  the  surety  company  at  its 
office  in  Baltimore,  Maryland,  promptly  after  becoming  aware 
of  any  act  which  may  be  made  the  basis  of  a  claim,"  is  not 
complied  with  where  there  is  an  entire  failure  to  give  the 
required  notice  to  the  president  of  the  company,  and  a  delay  of 
about  sixty  days  from  the  time  the  employer  became  aware  of  the 
employee's  alleged  defalcations,  and  of  from  ninety  days  upward 
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from  the  time  when  they  should  have  been,  and  probably  were, 
sufficiently  aware  of  these  facts,  before  the  matter  was  called  to 
the  attention  of  even  the  local  agents  of  the  insurance  company. 
(L.  A.  Athletic  Club  v.  Fidelity  etc.  Co.,  439.) 

2.  Materia  UTT  or  Notice  Provision — Strict  Cohpliancs. — ^A  con- 
dition in  a  policy  of  fidelity  insurance  requiring  the  giving 
of  notice  promptly  of  any  act  which  may  be  made  the  basis  of  a 
claim  is  a  material  provision  of  the  policy,  and  must  be  strictly 
complied  with  in  order  to  enable  the  employer  to  recover.     (Id.) 

3.  Amount  of  Misappropriations  —  Method  op  Estimating.  —  In 
an  action  based  on  a  policy  of  fidelity  insurance,  the  court  may 
arrive  at  an  estimate  of  the  amount  of  the  employee's  total  mis- 
appropriations by  the  method  of  approximation  from  the  daily 
average  of  articles  consumed.     (Id.) 

4.  Nonpayment  for  Articles — Burden  of  Proof. — In  such  an 
action  against  the  fidelity  insurance  company  to  recover  on  a  bond 
given  to  protect  the  employer  against  any  loss  that  might  be 
sustained  by  reason  of  the  fraud  or  dishonesty  of  the  employee, 
the  burden  is  upon  the  employer  to  prove  that  the  articles  taken 
or  consumed  by  the  employee  were  not  paid  for.     (Id.) 

FINDINGS.  See  Contracts,  2,  13;  Corporations,  1;  Evidence,  1; 
Landlord  and  Tenant,  5;  Leases,  7;  Negligence,  51,  52;  Quan- 
tum Meruit,  2;  Street  Law,  17,  19;  Trusts,  i. 

FORFEITURES.    See  Sureties,  4;  Vendor  and  Vendee,  11,  14-17, 

FRANCHISES.    See  Sureties,  1,  8. 

FRATERNAL   SOCIETIES. 

1.  Dissolution  of  Subsidiary  Court— Construction  of  Constptu- 
TION  AND  Bt-laws. — A  court  of  a  fraternal  organization  is 
"dissolved"  within  the  meaning  of  a  provision  of  the  consti- 
tution and  by-laws  of  the  order  that,  "No  court  shall  volun- 
tarily surrender  its  charter  so  long  as  nine  members  in  good 
standing  object  to  its  surrender,  nor  shall  the  funds  of  said 
court  ever  be  divided  among  its  members,  but  on  its  dissolu- 
tion all  funds,  books  and  other  property  shall  be  immediately 
delivered  to  the  Permanent  Secretary  and  applied  to  the  High 
Court  Sick  and  Funeral  Fund,"  where  its  existence  is  ter- 
minated by  unanimous  vote  of  its  members,  its  charter  surren- 
dered, and  its  books,  regalia,  and  paraphernalia  returned.  (Sub- 
sidiary High  Court  A.  O.  F.  v.  Pestarino,  712.) 

2.  Nature   of    Constitution   and   By-laws. — The    constitution    and 

by-laws   of  a   fraternal   order  constitute   a  contract   between   the 
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parent  order  and  the  subsidiary  court  and  the  members  thereof. 
(Id.) 
8.  Adoption  ot  New  Section — E"FrECT  as  to  Subsidiary  Coubt 
AND  Members. — When  a  given  section  of  the  constitution  and  by- 
laws of  a  fraternal  order  is  subscribed  to  by  a  subsidiary  court 
through  its  duly  authorized  representatives  at  the  session  of  the 
high  court  when  such  section  is  adopted,  it  becomes  binding  upon 
the  subsidiary  court  and  all  of  its  members.  Those  who  become 
members  subsequent  to  its  adoption  become  bound  by  such  provi- 
sion by  subscribing  to  the  by-laws.     (Id.) 

FEAUD. 

1.  Intent  —  Pleading  —  Constructive  Fraud. — In  a  ease  where 
constructive  fraud  is  relied  on,  it  is  necessary  to  allege  the 
fraudulent  in  tout,  under  section  3442  of  the  Civil  Code.  It  is  only 
by  reason  of  the  proviso  in  that  section  that  fraud  becomes  estab- 
lished constructively  or  as  a  matter  of  law.  (Denehy  y.  Stewart, 
88.) 

2.  Fraud  upon  Creditors  —  Void  Transfers  —  Intent  —  FkEsuMP- 
tions — Consideration. — ^While  the  transfer  of  property  with  intent 
to  delay  or  defraud  creditors  is  declared  by  section  3439  of  the 
Civil  Code  to  be  void  as  to  creditors,  the  intent  in  such  a  case  is 
a  question  of  fact  and  is  not  to  be  presumed  from  the  mere  fact 
of  the  transfer.  It  is  only  where  the  transfer  is  made  or  given 
voluntarily,  or  without  a  valuable  consideration,  by  a  party  while 
insolvent  or  in  contemplation  of  insolvency,  that  the  statute  de- 
clares such  transfer  to  be  fraudulent  and  void  as  to  existing 
creditors.     (Id.) 

3.  Consideration  —  Adequacy  —  Good  Faith.  —  A  valuable  consid- 
eration is  such  as  money  or  the  like  and  the  adequacy  or  in- 
adequacy of  the  amount,  or  its  disproportion  to  the  actual  value 
of  the  property,  does  not  affect  the  kind  of  consideration.  The 
adequacy  of  the  consideration  is  an  element  of  the  good  faith  of 
the  transaction,  and  has  no  bearing  upon  whether  the  considera- 
tion is  a  valuable  or  good  one.     (Id.) 

4.  Fraudulent  Intent  —  Evidence  —  Burden  op  Proof. — Where  a 
transfer  of  property  is  supported  by  a  valuable  consideration, 
the  burden  of  showing  that  it  was  made  with  fraudulent  intent  is 
upon  the  plaintiff.     (Id.) 

5.  Right  to  Prefer  Creditors  —  Knowledge  of  Insolvenot— - 
Intent. — A  transfer  of  property  whereby  one  creditor  is  preferred 
is  not  void  unless  such  creililor  iias  actual  knowledge  of  the 
debtor's  insolvency  and  of  his  intention  to  defraud  his  creditors, 
or  has  knowledge  of  facts  sufficient  to  put  an  ordinarily  prudent 
man  upon  inquiry.     (Id.) 
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6.  Inadequacy  or  Consideration  —  Evidence  or  Fraudulent  Ik- 
tent. — Proof  of  inadequacy  of  consideration  is  not  alone  suf- 
ficient to  establish  fraudulent  intent  on  the  part  of  the  vendor, 
participated  in  by  the  vendee,  which  will  invalidate  the  transaction, 
unless  the  inadequacy  is  so  manifest  as  to  shock  the  moral  seoM 
and  create  on  its  mere  mention  a  suspicion  of  fraud.     (Id.) 

7.  Case  at  Bar — Findings — Evidence. — In  this  action  by  a  jud^ 
ment  creditor  to  set  aside  «  conveyance  of  real  property 
alleged  to  have  boon  made  with  intent  to  delay  and  defraud 
creditors,  there  was  nothing  in  the  record  to  support  the  finding* 
of  fraud,  whether  considered  as  constructiTO  or  actual.     (Id.) 

See  Bankruptcy,  1,  2;  Broker's  Commissions,  1;  Contracts,  25» 
.2&;   Deeds,  16;  Judgments,  7;  Vendor  and  Vendee,  4^  8,  9, 
18,  19. 

GIFTS.    See  Trusts,  1, 

HIGHWAYS. 

1.  Platting  or  Land  and  Beoordino  or  Map  —  OrrER  or  Dedica- 

tion—  ErFECT  or  Acceptance.  —  When  the  owner  of  a  tract 
of  land  plats  it  upon  a  map,  designating  certain  portions  as 
public  streets  or  highways,  and  thereafter  records  the  map,  he  is 
deemed  to  have  thereby  made  an  offer  to  dedicate  the  indicated 
streets  to  the  public  for  highway  purposes,  and  if  such  dedieation 
is  accepted,  it  thereupon  becomes  irrevocable.  (Elliott  v.  Mcintosh, 
763.) 

2.  Effect  or  Dedication  —  Title. — The  owner  of  the  land  does 
not  by  such  dedication  alone  part  with  the  title  to  the  land  desig- 
nated as  streets,  but  grants  to  the  public  an  easement  for  high- 
way purposes.  Upon  the  failure  to  accept  the  offer  of  dedieation 
the  easement  expires,  and  the  full  title  reverts  to  the  owner  ot 
the  adjoining  land.     (Id.) 

3.  Filing  or   Map   not  Acceptance.  —  The   mere  filing  of  a  map 

designating  certain  portions  of  the  tract  as  streets  does  not  con- 
stitute an  acceptance.     (Id.) 

4.  Time  for  Acceptance.  —  Acceptance  of  the  offer  of  dedica- 
tion must  be  evidenced  within  a  reasonable  time  after  the  offer, 
and  if  this  is  not  done,  the  owner  may  resume  possession,  and 
thereby  revoke  his  offer.     (Id.) 

5.  Manner   or   AocEPTANCE.>^The   acceptance   of  an   offer   of   dedi- 

cation may  be  either  actual  or  implied.  It  may  be  done  by 
the  formal  act  of  the  public  authorities  having  jurisdiction  over 
the  premises,  or  it  may  be  done  by  the  use  on  the  part  of  the 
public  for  such  a  length  of  time  as  will  evidence  its  intention  to 
accept  the  dedication.     (Id.) 
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6.  Saub  of  Lots  —  Befebbnge  to  Map  —  Presumption. — If  an 
owner,  haying  recorded  a  map  designating  certain  portions  of  the 
tract  as  streets,  sells  the  lots  designated  thereon  hj  specific  refer- 
ence to  such  map,  he  is  presumed  to  have  made  an  irrevocable 
dedication  of  the  streets,  which  dedication  thereby  becomes  ac- 
cepted by  use  of  the  public.     (Id.) 

J  7.  Sale  by  Reference  to  Map  —  Dedication  —  Acceptance  —  Es- 
toppel— Title  to  Street. — If  lots  are  sold  by  number  and.  not 
by  metes  and  bounds,  reference  being  made  to  such  a  map,  the 
original  dedicator  is  estopped  to  deny  that  the  portions  desig- 
nated as  streets  on  the  map  were  not  in  fact  dedicated  or  ac- 
cepted. Furthermore,  conveyances  of  such  a  character  carry  title 
to  the  center  of  the  street,  provided  the  portion  claimed  as  a 
street  is  such  in  fact.     (Id.) 

8.  Reversion  of  Land  to  Dedicator  —  Title  of  Contiouous 
Owner. — Where  land  dedicated  to  the  public  for  highway  pur- 
poses has  reverted  to  the  owner  due  to  the  fact  that  it  was  not 
accepted,  either  actually  or  impliedly,  the  purchaser  of  a  tract  of 
land  contiguous  thereto  does  not  acquire  title  to  the  center  of 
such   street.     (Id.) 

9.  Ejectment — ^Possession    as    Basis    of    Action. — ^A    person   who 

for  more  than  twenty-nine  years  has  been  in  actual  prior 
and  lawful  possession  of  such  land  which  had  reverted  to  the 
original  owner,  as  against  the  purchaser  of  the  tract  of  land  con- 
tiguous thereto,  may  maintain  an  action  in  ejectment  against  the 
latter,  who  has  ousted  him  from  such  possession.     (Id.) 

10.  Failure  to  Pat  Taxes  —  Effect  on  Claim  of  Adverse 
Possession. — The  failure  to  pay  taxes  where  none  are  levied  does 
not  defeat  a  claim  of  adverse  possession.     (Id.) 

HOMESTEAD. 

Property  in  Two  Counties  —  Recordation  of  Declaration  in 
One — Vaudity  of.— Where  the  property  sought  to  be  covered  by 
a  homestead  is  situated  partly  in  one  county  and  partly  in  another, 
and  the  main  portion  of  the  lands  is  located  in  the  county  where 
the  declaration  of  homestead  is  recorded,  the  homestead  is  valid 
as  to  the  lands  described  therein  which  are  situated  within  such 
county.     (Votypka  v.  Valentine,  74.) 

See  Mortgages,  1. 

HUSBAND  AND  WIFE. 

Property  Standing  of  Record  in  Name  of  Wife — PBEstTMPnoN. — 
Where  property  has  always  stood  of  record  in  the  name  of  the 
wife,  the  presumption  is  that  it  is  her  separate  property.  (Farrar 
v.  Farrar,  452.) 

See  Deeds,  16/ 
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INCOMPETENCY.    See  Deeds,  5,  7,  14,  15. 

INDEPENDENT  CONTRACTORS. 

1.  Independent  Qontractor  Defined. — An  independent  contractor 
is  one  who,  in  rendering  sen'ices,  exercisee  an  independent 
employment  or  occupation,  and  represents  his  employer  only  aa  to 
the  results  of  his  work,  and  not  as  to  the  means  whereby  it  ia  to 
be  accomplished.     (Brown  ▼.  Board  of  Trustees,  100.) 

2.  Negligence  of  Independent  Contractor — Liability  of  Own- 
ers.— The  owners  of  premises  cannot  be  held  liable  for  anj 
negligence  of  which  independent  contractors  might  have  been  guiltj 
in  prosecuting  the  work  under  their  contract  and  which  negligence 
might  have  been  the  direct  cause  of  injury  or  damage  to  a  third 
person  or  an  employee.     (Id.) 

3.  Knowledge  of  Latent  Defect  —  Duty  of  Owner  to  Give 
Warning. — If  there  existed  a  latent  or  hidden  defect  in  the  walla 
of  the  burnt  premises  fraught  with  danger  to  those  working  or 
being  about  and  near  the  walls,  or  a  dangerous  defect  other  than 
that  which  was  obvious  to  any  person  of  common  intelligen<;e  or 
sense,  and  of  which  defect  the  owners  had  knowledge  but  whidi 
neither  the  independent  contractor  nor  its  employee  were  aware 
at  the  time  they  entered  upon  the  work  of  removing  the  junk  and 
debris  from  the  promises,  it  would  have  been  the  duty  of  tho 
owner  to  warn  the  contractors  or  its  employee  of  the  added  danger 
following  from  such  latent  defect,  and  failure  on  their  part  to  do 
80  in  such  case  might  justly  subject  them  to  liability  for  any 
danger  resulting  from  such  defect.     (Id.) 

See  Conversion,  1,  2 ;  Motor  Vehicle  Act,  2. 

INFERENCES.    See  Negligence,  29. 

INJUNCTION.     See  Nuisances,  4, 

INSANITY.     See  Criminal  Law,  24. 

INSTKUCTIONS.     See  Appeal,  4;  Criminal  Law,  5,  6,  10;  Money  Had 
and  Received,  4;   Negligence,  25,  62,  63. 

INSURANCE.    See  Accident  Insurance;  Fidelity  Insurance. 

INTENT.     See  Fraud,   1,  2.  / 

INTEREST.    See   Agency,  3;    Broker's  Commissions,  5. 

INTOXICATING  LIQUORS.     See  Criminal  Law,  2. 

JOINT  TORT-FEASORS.     See  Claim  and  Delivery,  3. 

JUDGES. 

Status  and  Duties  of  Trial  Judhe. — A  trial  }\h^sro  i]oon  rnf  s't  as  a 
mere   refeiee   in   a    coule&t   ot    wits    boiweeu    coaiia^l    in    the    cad«, 
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JUDGES    (Continued). 

and  it  is  not  only  within  his  province,  but  is  his  duty,  to  see  that 
as  nearly  as  possible  the  issues  shall  be  disposed  of  on  their 
merits;  and  it  is  not  out  of  place  for  him  to  call  attention  to 
omissions  in  the  evidence  or  defects  in  the  pleadings  which  are 
likely  to  resull-   in  a  mistrial.     (Farrar  v.  Farrar,  452.) 

JUDGMBNTa 

1.  SumciBNCT  OF  Pleadings — Validity  op  Judgment  by  Stipula- 
tion.— Where  the  pleadings  in  a  case  are  such  that  if  the  parties 
had  gone  to  trial  on  the  issues  presented,  a  valid  judgment  might 
have  been  entered,  a  judgment  entered  therein  upon  a  stipulation 
is  equally  binding.     (Guigni  v.     Batto,   49.) 

2.  Technical   Errok — Reversal. — A   judgment   will   not  be   reversed 

for  a  matter  of  form  nor  upon  a  rigid  interpretation  of  an  imma- 
terial statement  of  fact,  even  though  technical  error  appears. 
(Taylor  v.  Ballard,  232.) 

3.  Conflicting  Evidence — Reversal. — The  reversal  of  a  judgnwnt  of 
a  trial  court  cannot  be  predicated  upon  a  conflict  of  evidence. 
(Dujff  V.  Hogan,  362.) 

4.  Action  on  Foreign  Judgment — Sufficiency  of  Certificate  of 
Clerk  of  Foreign  Court. — In  an  action  on  a  foreign  judgment, 
the  certificate  of  the  clerk  of  the  foreign  court  to  the  record  sup- 
porting the  original  judgment  is  not  subject  to  the  objection  that 
it  fails  to  certify  ''that  the  papers  are  copies  of  the  originals  on 
file  in  this  office,"  where  such  clerk  does  certify  that  the  papers 
therein  enumerated  "are  true  and  correct  copies''  of  certain  enumer- 
ated records,  "as  full  and  complete  as  the  same  remains  on  file  and  of 
record  in  my  office,"  and  such  enumerated  copies  include  all  that 
is  necessary  to  prove  the  judgment.  (Flickinger  ▼.  McKesson, 
677.) 

5.  Description  of  Certifying  Officer. — The  certificate  of  the  clerk 

to  the  judicial  record  of  a  sister  state  is  sufficient  whether  such 
official  is  described  as  clerk  of  the  court  or  as  county  clerk  and 
ex-o^cio  clerk  of  the  court.     (Id.) 

6.  Proof  of  Lost  Assignment — Admissibility  of  Certified  Copy. — 
Where  the  assignment  of  a  foreign  judgment  has  been  lost,  the 
assignee,  in  an  action  on  such  judgment,  may  prove  the  assign- 
ment by  a  copy  thereof  certified  to  by  the  clerk  of  the  foreign 
court  as  being  a  true  copy  of  an  assignment  of  said  judgment  "as 
the  same  remains  of  record  and  on  file"  in  his  office.     (Id.) 

7.  Action  to  Stay  Execution  and  to  Set  Aside — Fraud  and  Collu- 
sion— Subsequent  Transactions — Evidence. — In  an  action  in 
equity  to  enjoin  execution  and  set  aside  a  judgment  against  a  cor- 
poration on  the  ground  of  fraud  and  collusion^  evidence  of  tram- 
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JUDGMENTS    (Continued). 

action  occurring  subsequent  to  the  judgment  in  eontroTersj,  and 
having  no  connection  with  the  judgment  or  the  claim  on  which  it 
was  obtained,  is  inadmissible  for  the  purpose  of  proving  the  fraud 
and  collusion.     (Walberg  v.  Underwood,  679.) 

8.  Evidence  of  Fraud — Subsequent  Ck>NDucT  and  Declarations.-^ 
While  the  surrounding  facts  and  circumstances  may  be  lib- 
erally used  in  determining  fraud,  and  subsequent  conduct  and 
declarations  of  the  parties  may  be  shown  in  evidence  of  ante* 
cedent  fraud,  the  circumstances  must  be  such  as  are  related  to 
the  principal  transaction,  and  from  which  a  logical  and  legal 
inference  may  be  drawn  as  to  the  nature  and  quality  of  the  act 
under  investigation.     (Id.) 

9.  Evidence. — A  judgment  which  has  not  become  flnal  is  properly 
excluded  as  incompetent  evidence.  (Williamson  t.  Williamson, 
721.) 

See  Appeal,  32;  Claim  and  Delivery,  8;  Contempt,  1;  Easements, 
10;  Estates  of  Deceased  Persons,  15;  Mechanics'  Liens,  6-8, 
10;  Mortgages,  10,  13-18,  20;  Municipal  Corporations,  24-26; 
Quieting  Title,  8;  Reclamation  Districts,  1,  2;  Bed-light 
Abatement  Act,  2;  Statute  of  Limitations,  8;  Summons; 
Sureties,  8,  4;  Waters  and  Water  Bights,  2. 

JURIES  AND  JUBOBS. 

1.  Iebegularities  of  Sheriff  in  Forming  Panel — Challenge  to 
Entire  Panel. — In  the  absence  of  a  showing  that  difficulty  was 
had  in  obtaining  from  the  prospective  jurors  summoned  a  jury 
satisfactory  to  defendant,  or  that  her  substantial  rights  were 
prejudiced  by  reason  of  the  acts  of  the  sheriff  in  forming  the 
panel,  mere  irregularities  in  the  action  of  that  officer  in  sum- 
moning persons  to  fill  the  venire  would  constitute  no  ground  for 
the  granting  of  her  challenge  to  the  entire  paneL  (People  v. 
Manuel,    153.) 

2.  Bias  of  Sheriff  —  Summoning  of  Women  Only.  —  Subject  to 
qualifications  applicable  alike  to  each,  both  men  and  women  are 
equally  competent  to  act  as  jurors.  Hence  it  cannot  be  said  that 
a  sheriff,  in  summoning  all  women,  confined  himself  to  a  certain 
class  as   distinguished   from  another  class.     (Id.) 

3.  Residence  of  Jurors. — The  fact  that  all  the  jurors  were  residents 
of  a  particular  vicinity  would  furnish  no  ground  upon  which  to 
base  a  claim  that  the  sheriff  was  biased.     (Id.) 

4.  Voir  Dire  Examination— Questions  Calculated  to  Bias  Ver- 
dict— Presumptions. — Where  in  an  action  for  damages  for  per- 
sonal injuries,  the  evidence  supporting  plaintiff's  case  is  very 
weak,    any    improper    questions    propounded    to    the    jurors    upi»n 

'  their  voir  dire,  calculated  to  bias  them  in  favor  of  plaintiff,  muse, 
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JURIES   AND  JURORS    (Continned). 

on    appeal,    be   deemed    to   have    been    prejudieial    to    defendant 
(Arnold  v.  California  Portland  C.  Co.,  420.) 

0.  Action  fob  Damagxs  —  Insubanck  of  Defendant  Against 
Financial  Loss — Exauination  of  Jubobs — Pbejudicial  Ebbob. — 
In  an  action  for  damages  for  personal  injuries  sustained  hj 
plaintiff  while  in  the  emploj  of  defendant,  it  is  highly  prejudieial 
to  defendant  to  permit  counsel  for  plaintiff,  over  defendant*! 
objections,  to  question  the  jury  upon  their  voir  dire  as  to  whether 
their  verdict  would  be  influenced  or  affected  bj  the  fact  that  the 
-  defendant  was  insured  by  a  casualty  insurance  company  against 
any  financial  loss  it  might  sustain  by  reason  6t  the  injury  to 
plaintiff.     (Id.)  . 

6.  Intebbst  of  Jubob  in  Casuai/ty  Company  —  Pbopeb  Examina- 
tion.— It  is  entirely  proper  for  counsel  to  ask  the  jurortf  such 
questions  as  may  reasonably  be  necessary  to  ascertain  whether  they 
are  free  from  bias  or  interest  that  may  affect  their  verdict',  and 
to  that  end  it  is  proper  for  counsel,  in  good  f^ith,  to  ask  of 
each  juror  wheth<$r  he  is  interested  as  ageiit  or  stockholder  or 
otherwise  in  a  specified  casualty  company,  or  counsel  may  ask  the 
broad  question  whether  the  juror  is  interested  in  any  insurance 
company  insuring  against  liability  for  negligence;  but  counsel 
must  take  pains  to  propound  the  questions  in  such  a  manner  as 
not  unnecessarily  to  convey  the  impression  that  the  defendant  is 
in  fact  so  insured.     (Id.) 

7.  Setting  Aside  Yebdict — Ebbonbous  Conclusion  as  to  Natubb  of 
Action — Remedy  of  Pabty  Aogbieved. — If,  upon  the  assumption 
that  an  action  to  recover  possession  of  a  traet  of  land  is  one 
of  law,  the  eourt  submits  the  case  to  a  jury  and  thereafter,  upon 
the  rendition  of  the  verdict,  concludes  the  issues  are  of  an 
equitable  character  and  repudiates  the  verdict,  «uch  ruling  is  mere 
error  committed  in  the  course  of  the  trial,  and  not  in  excess  of 
jurisdiction.  The  party  feeling  aggrieved  thereby  has  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law  by  an 
appeal  from  the  judgment  rendered.  (Diekerson  ▼.  Superior  Court, 
534.) 

8.  Financial  Ability  of  Defendant — Adequacy  of  Remedy. — ^The 

fact  that  the  defendant,  the  party  feeling  aggrieved,  is  unable, 
by  reason  of  his  financial  condition,  to  eomply  with  the  statute 
by  giving  an  undertaking  entitling  him  to  retain  possession  of  the 
property  is  wholly  immaterial  and  does  not  affect  the  question  as 
to  the  adequacy  of  the  remedy  afforded  by  an  appeaL     (Id.) 

9.  Function  in  Actions  in  Equity. — In  an  action  in  equity  a  jury 
acts  only  in  an  advisory  capacity  and  its  verdict  may  be  disre- 
garded by  the  court.     (Bennett  t.  Bennett|  537.) 
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JURISDICTION. 

1.  Erbobs  Affecting  Jubisdigtion  —  When  Reviewable  on  Ceb- 
TiOBABi. — Error  may  be  committed  in  the  steps  essential  to 
the  starting  in  operation  of  the  jurisdiction  vested  bj  law  in 
superior  courts  of  certain  proceedings,  jet,  notwithstanding  such 
error,  such  court  must  be  permitted  to  proceed  to  a  final  deter- 
mination of  the  matter,  and  then,  if  it  should  appear  that  the 
court  has  not  correctly  followed  the  course  marked  out  by  the 
statute  to  put  in  motion  its  jurisdiction  and  it  appears  that  there 
is  no  adequate  remedy  at  law,  the  party  suffering  from  the  final 
adjudication  may  have  the  proceeding  reviewed  through  a  writ 
of  certiorari,     (Frost  v.  Superior  Court,  580.) 

2.  Special  Proceedings  —  Omission  or  Jurisdictional  Rbquisb- 
ments — Review  or  Error. — The  fact  that  a  given  proceeding  is 
special  in  its  nature  and  that,  therefore,  every  step  necessary  to 
its  consummation  is  jurisdictional,  does  not  give  the  party  ag- 
grieved the  right  to  stop  the  proceeding  and  have  the  error 
reviewed  through  a  writ  of  certiorari  if  the  inferior  tribunal 
omits  to  observe  any  of  the  essential  facts  necessary  to  start  its 
jurisdiction  in  motion.     (Id.) 

See  Contempt,  2;  Justices'  Courts;  Prohibition;  State  Lands,  2. 
JURY   TRIALS.    See  Deeds,   15,   16. 

JUSTICES'  a^URTS. 

Jurisdiction  —  iNsurnciENT  Geevicb  or  Summons  —  Appeu^  — 
Where  the  service  of  summons  is  insufficient  to  vest  a  justice's 
court  with  jurisdiction,  but  the  defendant's  motion  to  quash  the 
service  of  summons  is  denied,  the  right  of  appeal  from  an  ad- 
verse judgment  thereafter  rendered  affords  a  plain,  speedy  and 
adequate  remedy,  by  means  whereof  it  may  have  the  erroneous 
ruling  of  the  justice  reviewed.  (Germain  Seed  etc.  Co.  t.  Jus- 
tice's Court,  397.) 

LABOR  UNIONS.     See  Employer  and  Employee,  5-7, 
LACHES.    See  Statute  of  Limitations,  6,  7. 

LANDLORD  AND  TENANT. 

1.  Part  op  Leased  Premises  Unutilized — Trespass  bt  Landlord. 

A  trespassing  landlord  cannot  be  permitted  to  apportion  his  own 
wrong;  nor  can  it  be  assumed  that  because  a  tenant  leaves  a  part 
of  the  leased  premises  unutilized^  it  constitutes  an  implied  license 
to  his  landlord  to  build  a  house  on  it  and  come  and  live  with 
him.     (Klein  ▼.  Lewis,  i63.) 
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LANDLORD   AND   TENANT    (Continued). 

2.  Covenant  op  Quibt  Possession  —  Violation  bt  Lanitlobb  — 
Bight  of  Tenant. — ^When  the  landlord,  in  yiolation  of  the  cor- 
enant  of  quiet  possession  unri pr  the  lease,  moves  in,  the  tenant  is 
justified  in  moving  out,  and  suing  for  damages,  if  he  so  eleeta. 
(Id.) 

3.  Deprivation  or  Uss  of  Part  or  Premises  —  Constructivx 
Eviction  from  Whole. — Any  act  of  a  permanent  character  done 
bj  the  landlord  or  bj  his  procurement  with  the  intention  and 
effect  of  depriving  the  tenant  of  the  enjoyment  of  the  premises 
demised,  or  a  part  thereof,  to  which  he  yields,  and  abandona  pos- 
session, may  be  treated  as  an  eviction  from  the  whole.     (Id.) 

4.  Invaf^ion  or  Bights  or  Tenant — ^Damages. — ^Where  the  land- 
lord during  the  absence  of  the  tenant,  and  while  the  lease  has 
still  some  three  years  to  run,  the  tenant  still  being  rightfully  in 
the  possession  of  the  whole  of  the  premises  and  no  wise  in  de- 
fault, enters  upon  the  demised  premises,  and,  without  right  and 
without  the  consent  of  the  tenant,  takes  possession  of  a  portion 
thereof  and  erects  a  dwelling-house  thereon,  there  is  such  an  in- 
vasion by  the  landlord  of  the  rights  of  the  tenant  under  the 
lease  as  to  constitute  a  constructive  eviction  from  the  entire  leased 
premises,  and  to  pistify  its  abandonment  by  the  lessee  and  the 
recovery   of  all  proximate   damages   resulting   from  the   eviction. 

(Id.) 

5.  Lack  or  Damage — Conclusion  of  Law. — In  an  action  for  dam- 
ages for  eviction  from  leased  premises,  a  finding  that  plaintiff  "has 
not  been  damaged  in  any  sum  by  reason  of  the  entailed  expense  in- 
cident to  enforced,  or  any,  removal  of  plaintiff  from  said  prem- 
ises" must  be  construed  as  a  conclusion  of  law,  and  an  erroneous 
one,  where  it  is  expressly  found  "that  plaintiff  necessarily  ex- 
pended about  $868  in  removing  from  said  premises."     (Id.) 

6.  Expenses  of  Tenant  in  Bemoving  from  Premises  —  Dam- 
ages.— The  expenses  necessarily  incurred  by  a  tenant  in  removing 
from  premises  upon  an  eviction  may  be  recovered  as  damages. 
(Id.) 

7.  Lease  of  Orchard — Bight  of  Lessor  to  Care  for  Premises — 

Construction  of  Lease. — A  provision  in  a  lease  of  a  fruit  or- 
chard giving  the  lessor  the  right  to  employ  one  or  more 
men  properly  to  care  for  the  premises  and  charge  the  ex- 
pense to  the  lessee  is  for  the  lessor's  benefit,  and  does  not  have 
the  pflfpct  of  rpl'pviner  the  leasee  from  the  duty  of  performing  his 
covenants,  nor  aetjuit  him  of  liability  for  damages  caused  by  his 
bicacii  of  the  cunuact.     (Doi  v.  McMurry,  515.) 

S.  Care  by  Lessor  —  Belbase  of  Lessee. — Such  lessor  in  hiring 
one  or  more  boys  for  a  short  time  to  assist  in  thinning  the  fruit 
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did  not  therebj  elect  to  take  the  full  rosponsibilitj  for  this  branch 
pf  the  worky  and  therebj  relieve  the  lessee  from  the  performance 
of  his  contract  obligations.     (Id.) 

LAW  OF  CASE.    See  Appeal,  21;  Negligence,  30;  Verdict. 

LEASES. 

1.  Contracts — ^Hecitals  in  Checks — Accbptancb  and  Indorsement 
BT  Payee — Memorandum  in  Writing — Statute  of  Frauds. — The 
acceptance  of  checks,  with  the  recitals  therein  that  they  are  from 
a  given  corporation  and  on  account  of  the  bonus  on  a  lease  of 
certain  lands,  and  their  indorsement  bj  the  payee,  do  not 
constitute  the  making  of  a  memorandum  in  writing,  signed  by  the 
party  to  be  charged,  sufficient  to  evidence  a  contract  to  execute 
a  lease  of  the  lands,  within  the  statute  of  frauds.  (Hibemia 
Petroleum  Co.  ▼.  Davies,  59.) 

2.  Agreement  to  Make  Lease  —  Action  roR  Breach  —  Evidence — 

Findings.  —  In  this  action  by  a  corporation  to  recover  a 
sum  of  money  paid  on  a  bonus  for  a  lease  of  certain  lands  for 
oil  and  mineral  purposes,  and  for  the  cost  of  improvements  made 
on  the  land,  on  the  ground  that  the  defendant  refused  to  execute 
the  lease,  the  court  was  justified  in  its  finding  that  the  defendant 
at  no  time  had  contracted  to  execute  a  lease  to  plaintiff,  and  at 
no  time  was  obligated  so  to  do.     (Id.) 

3;  Payment  of  Obuoation  bt  Corporation —^CbNTRAcruAi*  Re- 
lations With  Third  Persons  not  Aitected. — ^Where  the  defend- 
ant in  such  action  had  agreed  to  execute  a  lease  to  a  certain  person 
who  was  a  stockholder  and  the  president  of  the  plaintiff  corporation, 
and  had  executed  a  lease  to  such  person,  the  fact  that  the  corponi* 
tion  paid  the  bonus  on  such  lease  did  not  alter  the  contractual  rela- 
tion between  the  defendant  and  such  third  person.     (Id.) 

4.  CIaAUsb  Against  Subletting — EyrECT  or  Omission  rom  Agrbb> 

ment. — The  fact  that  an  agreement  for  a  lease  does  not 
contain  a  provision  against  subletting  does  not  render  it  an 
incomplete  agreement,  nor  affect  its  validity  or  sufficiency  to  create 
the  relation  of  landlord  and  tenant.     (Kohlberg  v.  Havens,  222.) 

5.  Breach  —  Measure  or  Damages  —  Proof. — In  an  action  to 
recover  damages  for  breach  of  an  express  covenant  of  a  lease  and 
of  claimed  implied  covenants,  the  plaintiff  may  recover  nominal 
damages  only  where  he  fails  to  prove  the  amount  of  damage 
suffered.     (Weichers  v.  Dehail,  547.) 

6.  iNSurnciENCY  or  Paoor  —  Unnecessary  Findings.  —  In  this 
action,  in  view  of  the  entire  lack  of  evidence  of  the  amount  of 
damages  resulting  naturally  and  proximately  from  the  claimed 
breaches  of  the  lease,  the  conclusion  of  the  court  that  the  plain- 
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tiff  was  entitled  to  damages  in  the  sum  of  one  dollar,  baaed  t)n 
findings  in  favor  of  the  plaintiff,  rendered  unneeessarj  an  express 
finding  on  the  adequacy  of  the  heating  plant  on  the  leased  premises. 
(Id.) 

7.  Failure   to    Find   on    Material    Issue  —  Appeal  —  Bbvkrsal.-^ 

Even  though  the  trial  court  fails  to  find  upon  a  material  issue, 
unless  a  finding  in  favor  of  the  appellant  upon  that  issue  would 
work  a  reversal,  the  judgment  will  be  sustained  on  appeal.     (Id.) 

8.  Provision  for  Bxkewal  —  Termination  by  Insolvency  —  E^ 
i-ECT  UPON  Contract  With  Third  Party. — ^Where  a  lease  for 
a  given  term  of  years  at  a  stated  rental,  in  addition  to  providing 
for  a  renewal  of  the  lease  at  the  expiration  of  such  term  if  de- 
sired by  the  lessee,  or  for  an  assignment  to  a  certain  third  per- 
son, provides  that  the  insolvency  of  the  lessee  shall  terminate  the 
lease,  and  such  lease  is  cancelled  by  decree  of  court  during  the 
first  term  because  of  insolvency  of  the  lessee,  there  is  no  lease 
in  existence  to  be  renewed  or  assigned  at  the  time  the  second 
tenancy  is  to  have  begun;  therefore,  certain  monthly  payments  agreed 
to  be  made  to  such  third  person  during  such  second  tenancy  will 
never  arise,  and  no  right  will  ever  vest  in  such  third  person  to 
such  monthly  payments.  (People  v.  California  Safe  Deposit  etc  Co.| 
727.) 

See  Landlord  and  Tenant,  78. 
LIENS.    See   Mechanics'  Liens,  5. 
MAINTENANCE.    See   Estates  of   Deceased   Persons,    16. 

MANDAMUS. 

When  Writ  Will  Lib — Suppiciency  op  Petition. — A  writ  of  man- 
date will  issue  only  where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law,  and  unless  the  facts 
disclosed  by  the  petition  are  such  as  to  show  this,  the  order  to 
show  cause  must  be  discharged.     (Montgomery  v.  Neilon,  184.) 

See  Bill  of  Exceptions,  4;  State  Lands,  1. 
MARRIAGE.    See  Contracts,  16. 

MECHANICS'  LIE-NS. 

1.  Grading  op  Lot  —  Want  op  Contract. — A  person  is  not  entitled 
to   a  lien,   under  section   1191   of   the   Code  of  Civil  Procedure, 
for    work    done    in    grading    and    leveling  a  lot  where  his  pro- 
posal to  do  the  work  was  not  unconditionally  accepted  or  squ^   " 
assented  to,  by  the  owner  thereof.     (MeCray  v.  Wotkyns,  4' 
41  Gsl.  App.— 54 
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did  not  therebj  elect  to  take  the  full  responsibilitj  for  this  branch 
Qf  the  work,  and  therebj  relieve  the  lessee  from  the  performance 
of  his  contract  obligations.     (Id.) 

LAW  OF  CASK    See  Appeal,  21;  Negligencei  30;  YerdieL 
LEASES. 

1.  CONTBACTS — ^HeCITALS    IN    CHECKS — ACCBPTANCB    AND    InDOBSEMSNT 

BY  Pateb — Memobandum  in  Wbiting — Statute  of  Fbauds. — The 
acceptance  of  checks,  with  the  recitals  therein  that  thej  are  from 
a  given  corporation  and  on  account  of  the  bonus  on  a  lease  of 
certain  lands,  and  their  indorsement  bj  the  payee,  do  not 
constitute  the  making  of  a  memorandum  in  writing,  signed  bj  the 
party  to  be  charged,  sufficient  to  evidence  a  contract  to  ezeeute 
a  lease  of  the  lands,  within  the  statute  of  frauds.  (Hibemia 
Petroleum  Co.  ▼.  Davies,  59.) 

2.  Aobeement  to  Make  Lease  —  Action  roB  Bbeach  —  Evidence — 
Findings.  —  In  this  action  bj  a  corporation  to  recover  a 
sum  of  money  paid  on  a  bonus  for  a  lease  of  certain  lands  for 
oil  and  mineral  purposes,  and  for  the  cost  of  improvements  made 
on  the  land,  on  the  ground  that  the  defendant  refused  to  execute 
the  lease,  the  court  was  justified  in  its  findings  that  the  defendant 
at  no  time  had  contracted  to  execute  a  lease  to  plaintiff,  and  at 
no  time  was  obligated  so  to  do.     (Id.) 

3i  Payment  op  Obuoation  bt  Oobpobation— Oontbactoai*  Bb- 
LATioNs  With  Thibd  Pebsons  not  Affected. — ^Where  the  defend- 
ant in  such  action  had  agreed  to  execute  a  lease  to  a  certain  person 
who  was  a  stockholder  and  the  president  of  the  plaintiff  corporation, 
and  had  executed  a  lease  to  such  person,  the  fact  that  the  corpora- 
tion paid  the  bonus  on  such  lease  did  not  alter  the  contractual  rela- 
tion between  the  defendant  and  such  third  person.     (Id.) 

4r  Clause  Against  Sublettino — ETffect  of  Omission  fbom  Agbbb> 
ment. — The  fact  that  an  agreement  for  a  lease  does  not 
contain  a  provision  against  subletting  does  not  render  it  an 
incomplete  agreement,  nor  affect  its  validity  or  sufficiency  to  create 
the  relation  of  landlord  and  tenant.     (Kohlberg  v.  Havens,  222.) 

5.  Breach  —  Measure  of  Damages  —  Proof. — In  an  action  to 
recover  damages  for  breach  of  an  express  covenant  of  a  lease  and 
of  claimed  implied  covenants,  the  plaintiff  may  recover  nominal 
damages  only  where  he  fails  to  prove  the  amount  of  damage 
suffered.     (Weichers  v.  Dehail,  547.) 

6.  Insufficiency  of  Proof  —  Unnecessary  Findings.  —  In  this 
action,  in  view  of  the  entire  lack  of  evidence  of  the  amount  of 
damages  resulting  naturally  and  proximately  from  the  claimed 
breaches  of  the  lease,  the  conclusion  of  the  court  that  the  plain- 
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tiff  was  entitled  to  damages  in  the  sum  of  one  dollar,  based  t>n 
findings  in  favor  of  the  plaintiff,  rendered  unnecessary  an  express 
finding  on  the  adequaej  of  the  heating  plant  on  the  leased  premises. 
(Id.) 

7.  Failube   to    Find   on    Material    Issue  —  Appeal  —  Bevkbsal. — 

Even  though  the  trial  court  fails  to  find  upon  a  material  issue, 
unless  a  finding  in  faror  of  the  appellant  upon  that  issue  would 
work  a  reversal,  the  judgment  will  be  sustained  on  appeal.     (Id.) 

8.  Provision  roR  Bbnewal  —  Termination  bt  Insolvency  —  £]^- 
rECT  UPON  Contract  With  Third  Party. — ^Where  a  lease  for 
a  given  term  of  years  at  a  stated  renta],  in  addition  to  providing 
for  a  renewal  of  the  lease  at  the  expiration  of  such  term  if  de- 
sired by  the  lessee,  or  for  an  assignment  to  a  certain  third  per- 
son, provides  that  the  insolvency  of  the  lessee  shall  terminate  the 
lease,  and  such  lease  is  cancelled  by  decree  of  court  during  the 
first  term  because  of  insolvency  of  the  lessee,  there  is  no  lease 
in  existence  to  be  renewed  or  assigned  at  the  time  the  second 
tenancy  is  to  have  begun ;  therefore,  certain  monthly  payments  agreed 
to  be  made  to  such  third  person  during  such  second  tenancy  will 
never  arise,  and  no  right  will  ever  vest  in  such  third  person  to 
such  monthly  payments.  (People  v.  California  Safe  Deposit  etc  Co., 
727.) 

See  Landlord  and  Tenant,  78. 
LIENS.    See   Mechanics'  Liens,  5. 
MAINTENANCE.    See   Eistatcs   of   Deceased    Persons,    16. 

MANDAMUS. 

When  Writ  Will  Lib — Supficiency  of  Petition. — A  writ  of  man- 
date will  issue  only  where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law,  and  unless  the  facts 
disclosed  by  the  petition  are  such  as  to  show  this,  the  order  to 
show  cause  must  be  discharged.     (Montgomery  v.  Neilon,  184.) 

See  Bill  of  Exceptions,  4;  State  Lands,  1. 
MARRIAGE.    See  Contracts,  16. 

MECHANICS'  LIE-NS. 

1.  Grading  of  Lot  —  Want  of  Contract. — A  person  is  not  entitled 
to  a  lien,  under  section  1191  of  the  Code  of  Civil  Procedure, 
for  work  done  in  grading  and  leveling  a  lot  where  his  pro- 
posal to  do  the  work  was  not  unconditionally  accepted  or  squarely 
assented  to,  by  the  owner  thereof.  (McCray  v.  Wotkyns,  449.) 
41  Gsl.  App.>-54 
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2.  Knowledge  op  Work  —  Disclaimer  or  Liability. — ^Where  §nch 
lot  is  the  separate  property  of  the  wife  and  she  has  no 
knowledge,  either  actual  or  constructive,  during  the  progress  of 
the  work,  that  hor  lot  is  being  graded,  the  person  doing  inch 
work  is  not  entitled  to  a  lien,  under  section  1192  of  thit 
Code  of  Civil  Procedure,  by  reason  of  her  failure  to  post  a  notica 
disclaiming   liability.     (Id.) 

3.  Notice — Husband  not  Agent  for  Wife. — In  such  case,  notice 
to  the  husband  is  not  notice  to  wife — the  owner  of  the  lot^ 
where  such  husband  la  not  the  wife's  agent  to  receive  such,  or 
any,  notice.     (Id.) 

4.  Unaccepted  Offer  —  Personal  Liability. — ^Where  neither  the 
wife,  who  owned  the  lot,  nor  her  husband,  accepted  the  offer  to 
grade  and  level  the  lot,  neither  may  be  held  personally  liable 
therefor.     (Id.) 

6.  Repair  of  Truck  —  Possession  by  Lien  Claimant  —  Us«  iiY 
Owner — Obtaining  Possession  by  "Trick  and  Device." — Where 
the  owner  of  an  automobile  truck,  which  was  held  in  the  pos- 
session of  another  by  virtue  of  a  lien  for  repairs,  obtained 
possession  of  it  on  one  occasion  without  the  knowledge  or 
consent  of  the  lien  claimant,  who  immediately  demanded  and 
secured  its  return,  the  owner,  in  effect,  disclaiming  any  in- 
tention to  interfere  with  the  former's  claim  of  lien,  or 
where  such  lien  claimant  permitted  the  truck  to  be  used  in  the 
owner's  business  for  a  few  days,  it  being  in  the  charge  of  one 
of  the  lien  'claimant's  drivers  and  returned  to  his  place  of  business 
each  night,  or  where  the  owner  by  "trick  or  device"  induced  such 
driver  to  take  the  truck  to  a  given  gsrage,  where  he  had  left 
orders  with  the  people  in  charge  that  they  were  not  to  allow  said 
driver  to  remove  it,  from  which  place  the  lien  claimant,  with 
several  of  his  workmen,  took  more  or  less  forcible  possession  of 
the  truck  and  drove  it  away,  the  lien  claimant  did  not  lose  his 
lien,  or  even  his  constructive  possession.  (Griffith  ▼•  Beddick, 
458.) 

6.  Claim  and  Delivery — Measure  of  Recovery  by  Lien  Caim- 
an t. — Where  one  claims  the  right  of  possession  of  personal  prop- 
erty in  claim  an.d  delivery  by  virtue  of  a  lien,  the  measure  of  hit 
recovery,  in  the  event  his  possession  cannot  be  restored,  is  the 
amount  of  his  lien,  and  it  must,  therefore,  be  necessary  for  the 
court  to  find  that  amount.  The  amount  of  his  lien  is  not  neces- 
sarily what  he  claims  is  due  him,  but  what  is  actually  due  and 
owing.     (Id.) 

7.  Failure  to  Determine  Amount  of  Lien  —  Alternative  Part 
of  .Tudgment  Val*d. — In  an  action  in  claim  and  delivery,  the  error 
of  the  court  in  adjudging  that  in  case  a  redelivery  of  the  property 
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cannot  be  had,  the  defendant  recoTcr  from  plaintiff  the  amount 
of  the  lien  claimed  against  said  property  will  not  affect  the  part 
of  the  judgment  giving  the  defendant  the  right  to  a  redelivery  of 
the  property.     (Id.) 

8.  Right  to  Altesnativx  Judomsnt  —  Constkuction  or  Code 
Plto VISION. — The  eode  provision  entitling  the  prevailing  party  in 
proceedings  under  claim  and  delivery  to  an  alternative  judgment 
for  the  value  of  the  property  in  case  a  return  cannot  be  had  it 
solely  for  the  benefit  of  the  prevailing  party,  and  doea  not,  where 
the  juiignient  is  for  a  redelivery  to  the  defendant,  or  fot  the 
value  if  a  return  of  the  property  eannot  be  had^  give  to  the 
plaintiff  the  privilege  of  either  redelivery  or  payment  of  the 
value,  at  his  option.  The  latter  must  return  the  property  if  it  ia 
within  his  power  to  do  so.     (Id.) 

9.  Action  bt  Materialmen  and  Laborers  to  Foreclose  —  Par- 
ties— Bonding  Company. — In  these  consolidated  actions  brought 
against  the  owners  of  the  building,  who  had  paid  to  the  eon* 
tractor  the  full  amount  of  the  contract  price,  to  recover  pay* 
meut  for  materials  used  and  labor  done  in  the  construc- 
tion thereof,  the  bonding  company,  which  had  executed  to  such 
owners  an  undertaking  conditioned  for  the  performance  of  the 
contract  by  the  contractor  and  the  payment  of  all  claims  of  any 
person  performing  labor  or  furnishing  materials  to  be  used  in 
the  work,  but  which  was  not  joined  as  a  party  defendant  by 
plaintiffs,  was  by  order  of  court,  at  the  request  of  the  defendant 
owners  of  the  building,  properly  made  a  party  defendant.  (Hill- 
crest  Co.  V.  Shrier,  624.) 

10.  Judgment  in  Favor  of  Owners  and  Against  Bonding  Com- 
pany—  Bight  to  Beusp  in  Foreci.08Urb  Action. — In  such 
actions,  the  court  having  rendered  judgment  in  favor  of  the  plain- 
tiffs and  against  the  defendant  owners  of  the  building  for  a 
sum  in  excess  of  the  amount  of  the  bond,  and  for  the  fore- 
closure of  their  liens  against  the  property  of  such  defendants, 
properly  rendered  judgments  in  favor  of  the  defendant  owners 
and  against  the  defendant  bonding  company  for  the  amount  of 
the  bond,  with  costs,  notwithstanding  at  that  time  the  owners 
had  not  been  required  to  pay  out  any  moneys  on  account  of  tbt 
default  of  the  contractor.     (Id.) 

MKETINCa    See  Municipal  Corporations,  1-9. 

MINORS.     See  Animals,  4,  5;  Contracts,  6-0. 

MISCONDUCT.     See  Criminal  Law,  13,  14. 

MISTAKE.    See  Vendor  and  Vendee,  4» 
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MONEY  HAD  AND  RECEIVED. 

1.  Pleading  —  Common  Counts  —  Demurrer. — A  eommon  eouot  for 

money  had  and  received  is  not  subject  to  demurrer  for  unoertaiiity. 
(Camp  V.  Boyd,  83.) 

2.  Action   for — Undue   Influence — EVroENCE — Nonsuit. — ^Where   wi 

action  for  money  had  and  received  was  tried  upon  the  issue  as  to 
the  undue  influence  exerted  upon  plaintiff's  intestate  by  the 
defcnuant,  and  there  was  some  evidence  of  undue  influence,  a 
motion  for  nonsuit  was  properly  denied.     (Id.) 

8.  EVIDENCE  —  Undue  Influence  —  Mental  Condition  of  Dece- 
dent.— In  such  action,  the  claim  being  that  the  deceased  was 
of  weakened  mentality  by  reason  of  his  sickness,  evidence  of  his 
mental  condition  was  admissible  upon  the  issue  of  undue  influence. 
(Id.) 

4.  BuuB  or  Descent  —  Disposition  or  Peopertt  —  Proper  In- 
structions.— In  such  action,  the  giving  of  instructions  that  in  ease 
of  intestacy  the  law  flzes  the  method  of  distribution,  and  that  in 
the  case  at  bar  the  law  would  distribute  the  estate  equally  between 
the  surviving  wife  and  the  two  daughters,  and  that  the  jury 
might  consider  the  disposition  as  being  just  or  unjust,  reasonable 
or  unreasonable,  as  tending  to  throw  light  upon  the  question  of 
whether  undue  influence  was  exerted  upon  the  deceased,  did  not 
constitute  prejudicial  error,  where  they  were  given  in  connection 
With  other  instructions  to  the  effect  that  while  inequality  in  the 
disposition  of  property  was  not  of  itself  evidence  of  unsoundness 
of  mind  or  of  undue  influence,  it  might  be  considered  as  a  cir- 
cumstance, together  with  all  other  circumstances  shown  by  the 
evidence  bearing  on  the  question  of  the  weakness  of  mind  of  the 
decedent,  or  undue  influence  exerted  upon  hioL     (Id.) 

MORTGAGES. 

1.  Homestead — ^Death  op  Spouse — Failure  to  Present  Cluu — 
Loss  or  Right  or  Action  to  Foreclose. — Where  the  hus- 
band prior  to  his  death  had  declared  and  recorded  a  homestead 
on  community  property  which  was  subject  to  a  mortgage,  and 
the  mortgagee  failed  to  present  a  claim  against  his  estate  within 
the, time  prescribed  in  the  notice  to  creditors,  the  property  cot- 
ered  by  such  homestead  became  thereby  released  from  the  operation 
and  effect  of  the  mortgage,  and  an  action  for  the  foreclosure 
thereof  could  not  thereafter  be  maintained.  (Yotypka  ▼•  Valen- 
tine, 74.) 

2.  Place  of  Trial — Mortoaoe  on  Lands  in  Adjoining  Counties — 
Partul  Invalidity. — Where  a  mortgage  is  void  as  to  such  of  the 
land  described  therein  as  is  located  in  a  given  county,  but  valid 
as  to  that  located  in  another,  an  action  to  foreclose  such  mortgage 
cannot  be  maintained  in  the  former  county.     (Id.) 
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MORTGAGES  (CoDtinned). 

3.  Dud  ih  Fout  Absoutis  —  Etidkkcs — Findiko. — Im  tliis  «ctioii 

te  quiet  title,  the  evidence  was  sufficient  to  sustain   the  ftnding 

of  the  eoort  that  the  instrumeiit  in  question,  though  in   form  a 

deed  absolute,  was  in  fact  a  mortgaga.     (Chapman  t«  Hicks«  158.) 

4  TBST  OF  MoRTGAQE. — The  test  of  a  mortgage  is  whether  the 
relation  of  debtor  and  creditor  continues  so  that  there  is  a  sub* 
■isting  debt  after  the  convejaaee,  and  where  a  deed,  absolute  on 
its  face,  is  given  to  secure  a  debt,  it  wiU  be  held  to  be  a  mort* 
gage  even  though  the  parties  stipulaie  it  shall  be  *b  absolute 
conTcjance.     (Id.) 

5.  Intention  or  Parties  —  Form  or  Insteuicvnt  Immaterial.— 
In  such  a  transaction  the  intention  of  the  parties  must  goverUi  and 
it  matters  not  what  particular  form  the  transaction  maj  take. 
If  the  deed  is  made  for  the  purpose  of  securing  the  pajmont  of 
a  debt,  it  is  a  mortgage  no  matter  how  strong  the  language  of 
the  deed,  or  anj  instrument  accompanying  it,  may  be.     (Id.) 

6.  CoKFucT  or  Evidence  —  Provinos  or  Trial  OoimT. — Although 
the  character  of  a  deed  absolute  in  form  cannot  be  changed  to 
that  of  a  mortgage  save  upon  clear  and  convincing  evidence, 
where  there  is  a  substantial  conflict,  it  is  primarily  for  the  trial 
court  to  determine  whether  the  evidence  that  the  instrument  was 
intended  to  secure  the  payment  of  a  subsisting  debt  ia  dear  and 
convincing.     (Id.) 

7.  Execution  or  Deed  Absolute  —  Presumptions. — The  presump- 
tion arising  from  the  execution  and  delivery  of  a  deed  abso- 
lute in  form  is  that  it  is  made  in  pursuance  of  an  agreement  to 
sell,  and  vests  an  absolute  title  in  the  grantee.     (Id.) 

8.  Date  or  Deed  Immaterial. — ^Where  a  deed  la  made  pursuant 
to  the  understanding  in  accordance  with  which  the  loan  is  made 
and  the  promissory  note  and  pgreement  to  reconvey  are  executed, 
it  is  immaterial  that  it  is  made  at  an  earlier  date  and  that  when 
it  is  executed  there  is  as  yet  no  debt.     (Id.) 

9.  Acknowledgment  or  Deeds  by  Attorney  in  Fact — Notice. — 
The  fact  tbat  an  acknowledgment  of  a  deed  is  taken  by  the 
attorney  in  fact  of  the  grantors,  as  notary  public,  does  not 
impair  the  efficacy  of  its  recordation  to  impart  notioa  to  subsc- 
quest    purchasers.     (Id.) 

10.  Action  by  MosTaAOEE  to  Quiet  Title — ^Judgment — Right  or 
Plaintiff. — Where,  in  an  action  to  quiet  title,  the  trial  court 
finds  that  the  deed  under  which  the  plaintiff  claims  title  Is  in 
effect  a  mortgage,  it  is  justified  in  adjudging  that  the  plaintiff  is 
not  the  owner  of  the  land,  as  alleged  in  the  complaint,  but  it  it 
not  justified  in  adjudging  that  the  defendant,  who  seeks  r.*lief  by 
way  of  cross-complaint,  is  the  owner  in  fee  simple  absolute.  The 
plaintiff  has  a  lien  upon  the  premises.     (Id.) 
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MOTOR  VEHICLE  ACT   (Continued). 

person  when  such  other  person  is  operating  the  Tehiele  and  it  iB 
"under  his  control."     (Luckie  v.  Diamond  Coal  Co.,  468.) 

2.  Operation  or  Truck  bt  Independent  Contractor  —  Yiolation 
or  Act. — Where  a  truck  is  in  tli^  possession  of  a  given  per- 
son as  lessee,  and  such  person,  while  using  the  truck  as  an  inde- 
pendent contractor  and  not  as  a  servant  of  the  owner  thereof, 
fails  to  comply  with  some  provision  of  the  Motor  Vehicle'  Act, 
no  knowledge,  actual  or  imputed,  of  such  noncompliance  with  the 
act  can  be  attributed  to  the  owner,  and,  therefore,  it  cannot  be 
said  that  the  latter  "allowed"  such  violation  of  the  requirements 
of  the  act.     (Id.) 

MUNICIPAL  CORPORATIONS. 

1.  Special  Meeting  op  Trustees  —  Want  of  Notice. — A  special 
meeting  of  the  board  of  trustees  of  a  city  of  the  sixth  class  and 
all  proceedings  thereof  are  void  where  written  notice  of  such 
meeting  is  not  given,  and  one  member  of  the  board  is  absent. 
(City  of  Orange  v.  Clement,  497.) 

2.  Void  Proceedings  —  Ratipication  at  Subsequent  Meetino. — 
The  proceedings  taken  by  the  board  of  trustees  at  such  special 
meeting,  being  void,  cannot  be  ratified  at  a  subsequent  regular 
meeting  of  the  board.     (Id.) 

3.  Sufficiency  of  Resolution  as  Original  Proceeding. — A  reso- 
lution, passed  at  a  regular  meeting  of  the  board  of  trustees 
of  a  city  of  the  sixth  class,  attempting  to  ratify  proceedings 
taken  at  a  prior  void  special  meeting,  in  order  to  constitute 
authority  for  the  issuance  of  a  warrant  in  payment  for  certain 
lands  for  use  as  a  city  hall  site  must  be  sufficient  in  itself  as  an 
original  proceeding  for  the  purchase  of  the  property  and  as  an 
original  order  for  the  payment  of  the  amount  specified.     (Id.) 

4.  PoucE  Powers — ^Limitations  upon  Its  Exercise. — The  police 
power  granted  to  municipalities  by  the  state  constitution  is  as 
broad  as  that  possessed  by  the  legislature  itself,  subject  to  the 
two  exceptions  that  its  exercise  by  any  city  must  be  confined  to 
the  municipality  and  must  not  conflict  with  the  general  laws  of 
the  state.  The  exercise  of  this  power  is  not  limited  to  the 
regulation  of  such  things  as  already  have  become  nuisances  or 
have  been  declared  such  by  the  judgment  of  a  court.  (Boyd  v. 
City  of  Sierra  Madre,  520.) 

5.  Extent  of  Police  Powers. — A  city's  power  to  prohibit  or 
regulate  not  only  includes  nuisances,  but  extends  to  everything  ex- 
pedient for  the  preservation  of  the  safety,  health|  or  comfort  of 

the  city's  inhabitants.     (Id.) 

6.  Division  op  City  into  Districts — Prohibition  Against  Main- 
rsNANCE   01*    Corral. — A   municipality   haa   yowoXf   by   ordinanee| 
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to  divide  its  territorial  limits  into  business  and  residence  districts, 
and  prohibit  in  the  residence  district  the  maintenance  of  anj 
corral  wherein  mules  and  burros  are  kept  for  hire.     (Id.) 

7.  GiTENsivs    Occupations  —  Prohibition    in    Populous    Communi- 

Tixs. — Occupations  which,  bj  the  noise  made  in  their  pursuit, 
or  the  odors  thej  engender,  are  offensive  to  the  senses,  maj  be 
interdicted  bj  law,  in  the  midst  of  populous  communities,  on  the 
general  and  rational  principle  that  every  person  ought  so  to  use 
bis  property  as  not  to  injure  his  neighbors,  and  that  private  in- 
terests must  be  made  subservient  to  the  general  interest  of  the 
community.     (Id.) 

8.  Maintenance  of  Litebt-stable  oa  Corral — FkOHiBiTioN  Against 
AND  Regulation  of  —  Yaliditt  of  Ordinance. — An  ordinance 
forbidding  in  the  residence  district  of  a  city  any  livery-stable 
or  corral  for  the  keeping  therein  of  horses,  mules,  jennies, 
jacks,  or  burros  for  hire,  and  which  likewise  forbids,  in  the 
business  district,  any  such  livery-stable  or  corral  without  a  permit 
from  the  city  board  of  trustees,  or  written  application  specifying 
the  number  and  kind  of  animals  desired  to  be  so  kept,  the  period 
of  time  and  the  place  of  keeping,  and  the  kind  of  business  to  be 
transacted,  is  not  arbitrary  nor  unjustly  discriminatory.     (Id.) 

9.  Discriminatory  Power  Vested  in  City  Trustees  —  Presump- 
tion AS  TO  Its  Exercise. — The  fact  that,  under  such  ordinance, 
permission  to  maintain,  in  the  business  district,  a  corral  for  horses, 
mules,  or  burros  may  be  granted  by  the  city  trustees  to  one  person 
and  denied  to  another,  does  not  impair  any  constitutional  right. 
The  question  in  each  case  is  whether  the  establishing  of  a  corral 
is  likely,  in  the  hands  of  the  applicant,  to  be  a  nuisance  to  the 
neighborhood;  and  in  the  absence  of  any  evidence  to  the  contrary, 
the  courts  must  assume  that  the  discrimination  will  be  made  with 
due  regard  to  the  interests  of  the  applicant  and  the  public,  and 
upon  eonditions  that  will  accord  with  the  health  and  comfort  of  the 
community.     (Id.) 

10.  Regulation  of  Business  —  Application  of  Ordinance. — The 
fact  that  the  corral  of  a  particular  person  was  kept  in  a  cleanly 
and  sanitary  manner  affords  no  reason  why  he  should  be  specially 
exempt  from  the  provisions  of  an  ordinance  designed  to  regulate 
a  business  which,  as  conducted  by  some  persons  at  least,  is  fraught 
with  peril  to  the  community's  eomfort,  if  not  its  very  health. 
(Id.) 

11.  Duty  of  Legislative  Body — Exercise  of  Power — Review  by 
Courts. — Primarily,  it  is  for  the  city's  legislative  body,  clothed 
with  police  power  by  direct  grant  from  the  constitution,  to  de- 
termine when  and  what  regulations  are  essential;  and  its  deter- 
mination in  this  regard,  in  view   of  its  better  knowledge  of  all 
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the  circumstances  and  the  presumption  that  it  is  acting  with  due 
regard  for  the  rights  of  all  parties,  will  not  be  disturbed  by  the 
courts,  unless  it  plainly  can  be  seen  that  the  r'sgulation  has  no 
relation  to  the  protection  of  the  health,  safety,  comfort,  or  well- 
being  of  the  coramuuity,  but  is  a  clear  invasion  of  person  or  prop- 
erty rights  under  the  guise  of  police  regulation.     (Id.) 

12.  Regitiation  op  Things  oe  Acts  Which  mat  Beoomb  Nuisances. 
Whenever  a  thing  or  act  is  of  such  a  nature  that  it  may  be- 
come a  nuisance,  or  may  be  injurious  to  the  public  health 
or  obnoxious  to  the  comfort  of  a  community,  if  not  suppressed  or 
roguintcd,  the  legislntive  body,  in  the  exercise  of  its  police  powers, 
may  make  and  enforce  ordinances  to  regulate  or  prohibit  such  act 
or  thing,  although  it  may  never  have  been  obnoxious  or  injurious 
in  the  past.     (Id.) 

13.  Resipence  District  Ordinance — Restriction  Against  Works  and 
Fact.i;ies — Validitv^. — Municipal  ordinances  establishing  a  resi- 
dence district  and  regulating  and  prohibiting  the  conducting  and 
maintaining  of  works  and  factories  where  power  other  than  animal 
power  is  used  within  the  boundaries  of  said  district,  and  prescrib- 
ing the  method  of  making  and  filing  petitions  for  the  establishing 
of  industrial  districts,  are  valid  and  coustitutionaL  (S»2n  Kee 
V.  Wilde,  528.) 

14.  Ai'Pi.icAuiLiTT  to  Laundry  Business. — ^Under  a  municipal  ordi- 
nancp  e5?tablishing  a  residence  district  and  regulating  and  pro- 
hibiting the  conducting  and  maintaining  of  works  and  factories 
where  power  other  than  animal  power  is  used  within  the  boundaries 
thereof,  the  city  of&cials  are  justified  in  refusing  to  prepare  and 
isFue  a  license  for  the  conducting  of  a  laundry  within  such  pro- 
hil  ited   district.     (Id.) 

15.  San   Francisco  —  Erection   or  BuiIjDinos   Contrary   to  Law  — 

Perpetuation  of  Nuisance — Equity. — A  temporary  wooden  build- 
ing erected  in  violation  of  law  within  the  fire  limits  of  the  city 
and  county  of  San  Francisco  after  the  great  conflagration 
of  April  18,  1906,  constitutes  a  public  nuisance,  and  a  court  of 
eqnity  will  refuse  any  relief  designed  to  perpetuate  its  mainte- 
nance, regardless  of  the  validity  of  the  ordinance  under  which  the 
bourd  of  public  works  is  proceeding  to  demolish  such  building.  (Ma- 
guire   y.  Reardon,   596.) 

16.  Bun  ding  Ordinance — Application  to  Wooden  Buildings — 
Discrimination. — ^The  ordinance  of  the  city  and  county  of  San 
Francisco,  approved  May  8,  1917,  and  known  as  "The  Building 
Law,"  is  not  discriminatory  in  providing  for  the  general  demoli- 
tion and  removal  of  wooden  buildings,  and  not  referring  to  build- 
ings of  other  inflammable  material.     (Id.) 
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17.  Ordinance  not  Retroactive. — The  building  lougbt  to  be  re- 
nir.vcd  by  the  city  having  been  erected  after  the  ordinance  de- 
fining the  fire  limits,  the  ordinance  providing  for  the  general 
demolition  and  removal  of  wooden  buildings  within  such  limits 
is  not  retroactive.     (Id.) 

18.  Demoution  of  Building — Dub  Process  of  Law, — Where  a 
building  is  erected  in  violation  of  an  ordinance  fixing  the  fire 
limits,  it  may  be  torn  down  and  removed  without  any  judicial 
proceeding  whatever.     (Id.) 

19.  Permission  by  City  to  Erect  Building — Implied  Contract. — 
The  fact  that  the  city  permitted  the  erection  of  such  building 
in  violation  of  the  ordinance  fixing  the  fire  liuiits  did  not  con- 
btitute  an  implied  contract  upon  its  part  that  the  owners  thereof 
should  be  permitted  to  maintain  it,  including  the  right  to  enter 
into  contracts  with  others  for  the  use  and  enjoyment  thereof. 
(Id.) 

20.  Knowi,edgb  of  Illeoaijty — Presumption  as  to  Tenants. — 
Such  building  having  been  erected  in  violation  of  the  provisions 
of  the  ordinance  fixing  the  fire  limits,  any  contracts  made  by  the 
owners  with  their  tenants  must  be  deemed  to  have  been  made 
with  the  knowledge  that  the  building  was  illegally  maintained, 
and  subject  to  the  right  of  the  city  to  remove  it  at  any  time. 
(Id.) 

21.  PouGB  Power. — The  police  power  eannot  be  bartered  away 
even  by  express  contract,  and  the  power  to  remove  a  wooden 
building  erected  within  the  fire  limits  is  an  exercise  of  the  police 
power  of  the  first  importance.     (Id.) 

22.  Demoution  of  Buildings  by  Board  of  Public  Works — 
PowEB  OF  Supervisors  to  Authorize. — Under  the  provisions  of 
the  charter  of  the  city  and  county  of  San  Francisco,  the  board  of 
supervisors  has  ample  power,  by  the  adoption  of  an  ordinance,  to 
confer  upon  the  board  of  public  works  full  and  complete  authority  to 
take  and  provide  the  required  steps  to  remove  the  wooden  build- 
ings erected  and  maintained  within  the  fire  limits  contrary  to 
law.     (Id.) 

23.  San  Francisco — Annual  Budget — Expenditures  to  bb  Included. 

The  provisiouii  of  sec  t ions  1  to  5,  chapter  1,  article  III,  of  the 
charter  of  the  city  and  county  of  San  Francisco  that  the  board 
of  supervisors  must  prior  to  the  first  Monday  of  June  in  each 
yesr  make  "a  budget  of  the  amounts  estimated  to  be  required 
to  pay  the  expenses  of  conducting  the  public  business  of  the  city 
and  county  for  the  next  ensuing  fiscal  year,"  refer  to  those  ex- 
penditures  of  the  several  departments  of  the  municipality  which 
are  yet  to  be  made  in  the  course  of  their  current  operation,  and 
which  require  the  process  of  estimation  in  order  to  determine  the 
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probable  cost  of  conducting  the  municipality  as  a  going  concern, 
and  not  to  liabilities  which  do  not  require  estimation  and  which 
cannot  in  their  nature  be  affected  by  the  fact  that  thej  are  not 
included  in  the  budget  of  the  fiscal  year.  (Metropolitan  Life 
Ins.  Co.  T.  Deasy,  667.) 

24.  Judgments  fob  Torts  —  Application  of  Ssction  18  of 
Abticls  XI  OF  Constitution.  —  Judgments  obtained  against 
municipalities  for  torts  constitute  liabilities  which  are  not  within 
the  contemplation,  purpose  or  meaning  of  section  18  of  article  21 
of  the  state  constitution.     (Id.) 

25.  Limitation  of  Indebtedness — Constitution alitt  of  Act  of 
1901.>-The  act  of  March  23,  1901  (Stats.  1901,  p.  794),  providing 
for  the  payment  of  judgments  against  counties,  cities,  cities  and 
counties  and  towns,  is  not  unconstitutional,  as  being  in  contraven- 
tion of  section  18  of  article  XI  of  the  constitution,  in  so  far  as 
it  relates  to  final  judgments  against  municipalities  which  are  not 
of  the  class  coming  within  the  prohibitive  terms  of  said  article 
and  section  of  the  constitution.     (Id.) 

26.  Chabteb  Pboyisions — Confugt. — The  prorisions  of  the  act  of 
March  23,  1901  (Stats.  1901,  p.  794),  providing  for  the  pay- 
ment of  judgments  against  counties,  cities,  cities  and  counties 
and  towns,  are  not  in  conflict  with  the  provisions  of  the  charter 
of  the  city  and  county  of  San  Francisco  relating  to  the  liquida- 
tion of  judgments  out  of  the  surplus  fund;  nor  are  they  in  con- 
flict with  the  provisions  of  the  charter  relating  to  the  auditing 
and  payment  of  demands  against  the  treasury.     (Id.) 

See  Trusts,  2. 

NEGLIGENCE. 

1.  Injubies  to  Machinist  Employed  on  Fabm — Action  fob  Dam- 
ages— Sufficiency  of  Evidence. — In  this  action  for  danuiges  for 
personal  injuries  received  by  a  machinist  while  engaged  in  the 
repair  of  a  caterpillar  tractor  used  by  the  defendant  in  the  cultiva- 
tion of  his  land,  the  plaintiff  failed  to  show  any  negligence  on 
the  part  of  the  defendant.     (Snow  v.  Harris,  34.) 

2.  Cause  of  Accident — Expebt  Evidence. — In  such  action,  the  court 

properly  rejected  expert  evidence  offered  to  explain  how  the  ac- 
cident might  have  happened  where  there  was  no  evidence  upon 
which  the  question  could  be  predicated.     (Id.) 

3.  Cause  of  Action  Uncertain — ^Pbovince  of  Juby. — Where,  in 
such  an  action,  the  evidence  leaves  the  cause  of  the  accident  uncer- 
tain, and  shows  that  any  one  of  several  causes  may  have  produced 
it,  it  is  not  for  the  jury  to  guess,  when  there  is  no  satisfactory 
foundation  in  the  testimony  for  a  verdict.     (Id.) 
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4.  Sympathy  for  Viotim — Buedek  of  Proof.— In  such  an  action, 
sympathy  for  the  unfortunate  ylctim  of  the  accident  does  not  jus- 
tify a  departure  from  the  rule  that  the  burden  rests  upon  the  plain- 
tiff to  establish  negligence.     (Id.) 

6.  Causb  of  Accident — ^Evidence. — In  such  an  action  it  is  not  suffi- 
cient for  an  employee  to  show  that  the  employer  ma.y  have  been 
negligent.  The  evidence  must  show  that  the  defendant  was  negli- 
gent.    (Id.) 

6.  Hypothetical  Questions — Basis  for. — While  hypothetical  ques- 
tions on  which  the  opinion  of  an  expert  is  to  be  based  may  in- 
clude any  state  of  facts  which  the  evidence  tends  to  prove,  they 
must,  nevertheless,  be  based  only  on  facts  which  are  in  evidence. 
(Id.) 

7.  Res  Ipsa  Loquitur  —  Meantng  of  Maxim.  —  The  maxim  that 
**where  defendant  owes  to  plaintiff  the  duty  to  use  care,  and  the 
thing  causing  the  accident  is  shown  to  be  under  the  management 
of  defendant  or  his  servants,  and  the  accident  is  such  that  in  the 
ordinary  course  of  things  does  not  occur,  if  those  who  have  the 
management  and  control  use  proper  care,  the  happening  of  the 
accident,  in  the  absence  of  evidence  to  the  contrary,  is  evidence 
that  it  arose  from  lack  of  requisite  care,  merely  means  that  when 
the  conditions  arise  and  exist,  as  indicated  in  the  definition 
thereof,  the  burden  is  cast  upon  the  defendant  to  explain  how 
the  accident  happened,  and,  if  he  fails  to  do  so,  it  must  be 
accepted  as  an  established  fact  that  the  accident  was  due  to 
want  of  proper  care  on  the  part  of  the  defendant.  (Brown  ▼• 
Board  of  Trustees,  100.) 

8.  When  Maxim  not  Applicable.  —  The  rule  or  maxim  of  ret 
ipsa  loquitur  is  never  applicable  where  the  thing  causing  the  acci- 
dent is  not  under  the  exclusive  control  or  management  of  the  de- 
fendant or  the  party  whose  negligence  it  is  charged  is  the  efficient 
or  proximate  cause  of  the  accident,  or  his  servants.     (Id.) 

9.  Death  of  Pastured  Cattle — Overstocking  of  Ranges — Actiok 
FOR  Damages — Evidence — Prejudicial  Error. — In  an  action  for 
damages  for  the  death  of  livestock  which  had  been  delivered  to 
the  defendant's  rnn^^es  for  the  purpose  of  being  pastured,  due 
to  the  alleged  negligence  of  the  defendant  in  failing  to  furnish 
them  with  proper  food  and  shelter,  it  was  proper  cross-exam- 
ination to  ask  the  stock  foreman  of  the  defendant,  who  had 
had  an  experience  of  more  than  five  years  in  that  work,  and  who  was 
called  as  a  witness  for  the  plaintiff,  whether  the  ranges  were  over- 
stocked,  where  on  direct  examination  he  had  been  asked  ho^*  «nany 
cattle  were  kefit  on  the  defendant's  ranges  at  the  time  referred 
to;  but  the  rulings  of  the  court  foreclosing  answers  to  the  ques- 
tions  were   without   prejudice   where    both   the   defendant   and  its 
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foreman  had  stated  in  letters  to  the  plaintiff  that  there  was 
not  sufficient  herbage  produced  on  the  ranges  to  supply  his  cattle 
with  feed  necessary  to  their  proper  sustenance.  (Mitchell  ▼.  Ex- 
celsior Water  ft  Min.  Co.,  240.) 

10.  Matters  or  Defense  —  Failure  to  Offbb  Evidence.  —  While 
the  defendant  in  such  action  was  entitled  to  show,  if  it  could, 
that  the  ranges  were  not  overstocked ,  and  that  there  was  sullicient 
feed  growing  on  the  ranges  to  supply  in  proper  measure  all  the 
cattle  grazing  on  said  ranges,  and  that  the  death  of  certain  of 
the  cattle  of  plaintiff  was  due  to  some  other  cause  than  that  of 
star  \  a  Lion  or  want  of  sufficient  feed,  yet  such  facts  were  peculiarly 
matters  of  defense,  and  where  it  made  no  effort  to  prove  such 
facts  in  its  defense,  it  was  not  prejudiced  by  the  action  of 
the  trial  court  in  excluding  such  matters  on  cross-examination 
of  one  of  plaintiff's  witnesses  on  the  ground  that  the  proper 
foundation  had  not  been  laid  and  that  it  was  not  proper  cross- 
examination.     (Id.) 

11.  Railroad  Track  as  Sign  of  Danger — Duty  of  Person  About  to 
Cross — Failure  to  Exercise  Necessast  Precautions. — A  rail- 
road track  is  in  itself  a  sign  of  danger,  and  persons  crossing  it 
are  charged  with  the  duty  to  look  and  listen.  The  failure  to 
take  the  required  precautions  before  crossing  a  track  which  is  being 
used  as  a  means  for  the  passage  of  trains  is  "the  omission  to  do 
something  which  a  reasonable  man  guided  upon  those  considera- 
tions which  ordinarily  regulate  the  conduct  of  human  affairs  would 
do,"  and  is,  therefore,  negligence  as  a  matter  of  law.  (Wing  v. 
Western  Pac,  E.  E.  Co.,  251.) 

12.  Track  in  Course  of  Construction  —  Lesser  Degree  of  Care 
Eequirkd. — In  crossing  a  track  which  is  in  the  process  of  con- 
struction and  upon  which  no  trains  are  being  operated,  except  for 
coustn.otioD  pur[)08eB,  as  great  a  degree  of  watchfulness  for 
danger  from  passing  trains  is  not  required  as  when  crossing  a 
completed    track   in   full   operation.     (Id.) 

13.  Contributory    Negligence    of    Plaintiff  —  Negligence    of    De- 
fendant   Immaterial. — In    an    action    for    damages   for    personal 
injuries,   the  contributory    negligence  of  the  plaintiff  is  to  be  de- 
terniinated  without  reference  to  any  negligence  of  the  defendant. 
(Id.) 

14.  Action  for  Damages  for  Personal  Injuries  —  FAmuRs  to 
Look  for  Danger  —  Contributory  Negugenos  —  Question  of 
Fact. — In  this  action  for  damages  for  personal  injuries  received 
by  the  plaintiff  while  crossing  a  spur-track,  which  was  in  course 
of  construction,  from  the  backing  upon  hfm  of  a  gondola-car,  he 
having  Ir.oketl  for  danger  when  crossing  the  main  tracks,  but,  hav- 
ing considorud  all  danger  was  passed  when  such  main  tracks  had 
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heon  crossed,  took  no  more  notice,  the  question  whether  his 
fnilure  to  exercise  such  precautions  constituted  contributory  negli- 
gence was  one  of  fact  to  be  determined  by  the  jury.     (Id.) 

15.  Province  of  Juey  and  of  Court. — A  plaintiff's  contributory  neg- 
ligence is  ordinarily  a  question  of  fact  for  the  jury,  to  be 
decided  by  it  from  the  circumstances  of  each  particular  case.  A 
court  is  enabled  to  say,  as  a  matter  of  law,  that  negligence  has 
been  shown  only  when  reasonable  minds  might  not  draw  different 
conclusions    from   the    facts   presented.     (Id.) 

16.  Action  for  Damages — Negligent  Wording  of  Telegram — Burden 
of  Proof. — In  an  action  for  damages  claimed  to  have  been 
suffered  by  the  plaintiff  from  the  negligent  wording  of  a  cable- 
gram, by  reason  of  which  he  made  certain  purchase  of  copra 
which  he  was  compelled  to  sell  at  a  loss,  the  burden  of  establish- 
ing that  the  cablegram  was  so  negligently  worded  as  to  mii:iead 
him  is  upon  the  plaintiff.     (Bambridge  v.  Crane,  259.) 

17.  Interpretation  of  Cablegram. — In  arriving  at  the  information 
sought  to  be  conveyed  by  a  cablegram,  the  message  should  oe 
read  as  a  whole  and  in  the  light  of  the  relations  of  the  parlies 
and   the   circumstances   surrounding   the   transaction.     (Id.) 

18.  Case  at  Bar — Proof  of  Negligence. — In  this  action  for  damages 
claimed  to  have  been  suffered  by  the  plaintiff  from  the  negligent 
wording  of  a  cablegram  sent  by  defendant,  the  proof  failed  to 
establish  negligence  on  the  part  of  the  defendant,  in  the  dispatch 
of  the  message,  but  rather  showed  that  the  negligence,  if  any,  was 
upon  the  part  of  the  plaintiff  in  construing  the  message  as  he 
did.     (Id.) 

19.  Action  fob  Damages  for  Death — Evidencb — Findings. — In  this 

action  to  recover  damages  for  the  death  of  a  minor  through  hav- 
ing been  run  into  by  a  taxi  driven  by  an  employee  of  the  defend- 
ant, the  evidence  abundantly  supported  the  finding  that  the 
defendant  was  palpably  negligent  and  that  there  was  no  contribut- 
ing negligence  on  the  part  of  the  minor.  (Peluso  v.  City  Taxi  Co., 
297.) 

20.  Damages — When  may  be  Set  Aside  as  Excessive. — To  set  aside 

a  verdict  in  an  uctiun  for  damages  for  the  death  of  a  minor 
on  the  ground  rli-*t  tlio  jud^fntont  is  rxcessivc,  the  excess  must 
appear  as  a  iiiuiur  cf  law,  or  the  facts  must  be  such  as  to 
suggest  at  first  blush  passion,  prejudice,  or  corruption  on  the  part 
of  the  jury.     (Id.) 

21.  Death  of  Minor — Damages  Recoverable. — In  an  action  for  dam- 

ages for  the  death  of  a  minor,  recovery  is  not  limited  to  his 
earning  capacity  during  minority,  but  includes  the  present  value 
of  the  reasonable  benefit  which  the  parents   would  probably  havs 
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received  after  his  majority  and  during  tlie  period  of  their  eommon 
expectancy  of  life.     (Id.) 

22.  Case  at  Bar — Damages  not  Excessive. — ^Where  the  deceased 
was  a  boy  of  the  age  of  fifteen  years,  strong  and  healthy,  and 
working  regularly  in  a  boiler-making  shop  receiving  forty-five  or 
fifty  dollars  a  month,  all  of  which  earnings  were  given  to  his 
parents,  it  cannot  be  said  that  a  verdict  of  three  thousand  five 
hundred   dollars   was   excessive.     (Id.) 

23.  Incomplete  Instruction — Remedy. — Where  an  instnietion  does  not 
contain  a  misdirection  to  the  jury,  but  rather  an  incomplete  diree- 
tion,  tbe  appellant  is  in  no  position  to  complain  if  he  does  not 
ask    for   a   more   specific   and   explicit    instruction.     (Id.) 

24.    I'ROBABLE     FUTUHE     E.VRNINGS — CONSIDERATION    BT    JUBT.  —  Ib    BU 

uetioii  for  damages  for  the  donlh  of  a  minor,  it  is  proper  for 
tbti  jury,  in  awarding  damages,  to  consider  the  probable  future 
beii Lilts  that  would  have  accrued  to  the  father  from  the  servioes 
of  the  minor  in  case  the  accident  had  not  occurred.     (Id.) 

2j,  Expectation  of  Life — Judicial  Notice. — The  courts  take  judicial 
uutice  as  to  the  expectation   of  life.     (Id.) 

20.  Action  Against  Corporation  and  Stockholders  —  Dismissal 
A.S  TO  Stockholders. — In  an  action  against  a  corporation  and  its 
stockholders  for  damages  for  the  death  of  a  minor  through  the 
negliorcnce  of  the  defendant  corporation,  the  latter  is  not  injured 
by   tbe  dismissal  of  the  action  as  to  the  stockholders.     (Id.) 

27.  Pleading  —  Use  or  Words  "Carelessly  anb  Nxouokntlt."  — 
in  an  action  fur  damages  for  the  death  of  a  minor  through  the 
alleged  negligence  of  the  defendant  taxi  company,  it  is  proper  for 
tlio  court  to  refuse  to  strike  out  the  words  ''carelessly  and  negU- 
(^^eritly''  in  tlio  complaint,  wherein  they  appear  in  the  sentenee, 
**The  defendant,  .  .  .  carelessly  and  negligently  drove  an  auto- 
mobile/' etc.,  and,  also,  "then  and  there  so  carelessly  and  negli- 
gently managed  said  automobile,*'  etc.     (Id.) 

28.  DKrfTRUCTlON  OF  AUTOMORIIE  IN  COLLISION — OPERATION  OF  AUTO- 
MOBILE BY  Employee — Scope  op  Employment— Inference — ^Bb- 
BUTTAL. — Tn  an  action  for  damages  for  the  destruction  of  an 
automobile  through  the  negligence  of  an  employee  of  tbe  defendant 
employer,  proof  that  the  automobile  belon[;ed  to  the  employer  and 
was  being  operated  by  its  employee  at  the  tnne  of  the  accident, 
rirses  an  iufiTence  that  such  employee  was  acting  within  the 
scope  of  his  employment,  but  such  inference  is  overcome  and  dis- 
f>ciled  by  proof  of  facts  to  the  contrary.  (Maupen  ▼.  Solomon, 
3-3.) 

29  CoNi'LiCT  OF  Evidence — Unr^ipported  Finding. — Such  inferences 
:  n-  nllowed  to  stnntl  not  against  the  facts  they  represent,  but 
ul!V    iii   lieu    of   piuof   of   such    facts,   and    waere   the    facts   are 
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proven  to  be  contrary  thereto,  no  conflict  arises  and  a  finding  of 
the  jury  in  accordance  with  such  inference  cannot  be  supported 
thereby.     (Id.) 

30.   CONTBIBUTORT  NEGLiaENCX — DETEBMINATION  BY  APPELLATE  COUB^^* 

ErrEOT  OP  Law  in  Similar  Case. — ^While  the  determinatioB  of 
each  case  inyolving  contributory  negligence  on  the  part  of  the 
plaintiff  ia  dependent  upon  the  particular  set  of  circumstances 
presented  by  the  record,  the  appellate  court  is  bound  to  follow 
the  law  of  this  state  as  established  by  the  supreme  court  in  a 
similar  ease.     (Eddkmon  t.  Southern  Pac.  Co.,  340.) 

31.  Personal  Injxtriss  —  Evidencs  —  Opportunitt  to  have  Avoided 
COUJSION. — ^In  this  action  to  recover  damages  for  personal  in* 
juries  suffered  by  plaintiff,  arising  out  of  a  collision  between  an 
automobile  driven  by  him  and  a  train  operated  by  the  defendants, 
the  evidence,  particularly  with  reference  to  the  opportunity  afforded 
plaintiff  for  observation  of  the  train,  showed  the  plaintiff  to  have 
been  guilty  of  contributory  negligence,  which  should  have  pre- 
vented his  recovery.     (Id.) 

32.  Moving  and  Installation  op  Printing-press — Death  of  Helper — 
Party  Liable. — ^A  drayman  employed  under  a  written  contract 
with  the  seller  of  a  printing-press  to  deliver  the  press  ''from  the 
steamer  to  the  pressroom"  of  the  buyer,  and  to  furnish  at  a  given 
price  per  hour  per  man  any  labor  desired  by  the  seller  to  assist 
its  employee  in  setting  up  the  press,  the  seller  having  agreed 
with  the  purchaser  to  erect  and  put  said  press  in  first-class  run- 
ning order,  is  not  liable  for  damages  for  the  death  of  one  of  the 
persons  employed  by  him  to  assist  in  the  delivery  of  the  press, 
and  also  to  assist  the  employee  of  the  seller  in  erecting  the  same, 
where  the  accident  occurred  after  the  press  had  been  laid  upon 
the  pressroom  floor  of  the  buyer,  and  while  the  employee  of  the 
seller  was  engaged  in  the  task  of  moving  it  to  the  particular 
place  upon  said  floor  where  the  work  of  its  installation  was  to 
be  performed.     (Klingenstein  v.  Miehle  P.  P.  etc.  Co.,  352.) 

33.  Liability  of  Employer  for  Acts  of  Employee. — The  seller  of  a 
printing-press  is  liable  for  the  acts  or  omissions  of  its  em- 
ployee engaged  in  the  installation  thereof  where  the  latter,  who 
had  been  in  the  employ  of  th«  seller  in  that  capacity  for  several 
years,  had  full  charge  of  the  work  and  the  power  of  selection 
and  control  of  those  who  were  to  assist  him.     (Id.) 

84.  Erroneous  Admission  of  Prejudicial  Evidence — Instructions.— 
Where  such  employee  of  the  defendant  volunteered  the  statement 
that  his  expenses  Tvcre  being  paid  by  "an  insurance  com- 
pany," but  this  portion  of  his  answer  was  stricken  out  by  the 
court,  and  the  subject  thus  opened  being  later  adverted  to,  the 
court  ruled  out  all  evidence  on  the  subject  as  iiiipruper,  and  ia- 
41  C»l.  App.— 56 
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Btructed  the  jurj  to  disregard  all  qnestionB  and  answers  toncliing 
the  subject,  the  error,  if  any,  growing  out  of  the  witness'  yoI- 
nnteered  remark  was  sufficiently  cured.     (Id.) 

85.  Masteb  and  Sebyant — ^Automobils  Accident — Action  ro^  Dam- 

AGES — Relation  Between  Defendant  and  Opekatob — Evidence.— i 
In  an  action  for  damages  for  personal  injuries  sustained  in  an 
automobile  accident,  alleged  to  have  resulted  from  the  negligence  of 
defendant's  servants,  the  nature  of  the  relation  between  the  de- 
fendant and  the  person  who  was  in  possession  and  control  of  the 
truck  at  the  time  of  the  accident  must  be  determined  not  alone 
from  the  terms  of  the  contract  of  employment,  but  from  the  sub- 
sequent conduct  of  each,  known  to  and  acquiesced  in  by  the  other. 
(Luckie  v.  Diamond  Coal  Co.,  468.) 

86.  Masteb  and  Servant — Contractual  Relationship — Construction 
BT  Parties. — It  is  competent  for  one  sued  as  a  master  for  the 
negligence  of  his  alleged  servant,  where  a  written  contract  between 
them  bears  evidence  of  that  relation,  to  show  that,  as  a  matter 
of  fact,  he  and  his  alleged  servant,  by  their  conduct,  put  a  dif- 
ferent construction  upon  their  contract  and  treated  each  other  as 
contractee  and  independent  contractor.     (Id.) 

87.  Status  of  Parties  —  Object  of  Employment.  —  Where  the  essen- 

tial object  of  the  employment  is  the  performance  of  the  work, 
the  relation  of  master  and  servant  does  not  exist  unless  the  em- 
ployer retains  the  right  to  direct  the  mode  and  manner  in  which 
the  job  shall  be  done.     (Id.) 

38.  Action  fob  Damages  fob  Personal  Injuries  —  Relationship 
OF  Parties. — In  this  action  for  damages  for  personal  injuries  sus- 
tained in  an  automobile  accident,  alleged  to  have  resulted  from 
the  negligence  of  defendant's  servants,  the  person  in  possession  and 
having  control  of  the  automobile  was  not  the  servant  of  the  de- 
fendant, but  an  independent  contractor,  for  whose  negligence  de- 
fendant was  not  responsible.     (Id.) 

39.  Right  of  Employer  to  Terminate  Employment — ^E^pect  of. 
Because  the  contract  of  employment  between  the  owner  of  a 
truck  and  the  driver  thereof,  who  was  buying  the  truck  under  a 
conditional  sale  contract,  gives  the  former  the  right  to  terminate 
it  at  any  time  it  might  choose  to  do  so,  it  does  not  necessarily 
follow  that  the  relation  between  them  is  that  of  master  and  ser- 
vant.    (Id.) 

40.  Respondeat  Superior — Application  of  Doctrine. — The  doctrine 
of  respondeat  superior  applies  only  where  the  relation  of  master 
and  servant  is  shown  to  exist  between  the  wrongdoer  and  the 
person  sought  to  be  charged  with  the  result  of  the  wrong,  at  the 
time  and  in  respect  to  the  very  transaction  out  of  which  the  in- 
jury arises.     (Id.) 
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41.  Injury  by  Automobilb  —  Driving  at  Dangerous  Speed  —  Evi- 
dence— Conclusions. — In  this  action  for  damages  for  personal 
injuries  received  bj  plaintiff  while  crossing  a  street,  through 
being  struck  by  defendant's  automobile,  there  was  substan- 
tial evidence  before  the  court  tending  to  show  that  the  defendant, 
in  driving  down  the  street,  was  traveling  at  a  dangerous  and  unlaw- 
ful rate  of  speed,  and  the  court  was  justified  in  concluding 
therefrom  that  had  defendant's  machine  been  traveling  at  a 
reasonable  and  safe  rate,,  it  would  have  been  more  easily  controlled 
and  plaintiff  would  have  advanced  beyond  its  course  before  he 
found   the   machine   upon   him.     (Ellis   v.  Sanberg,  506.) 

42.  Endeavor  TO  Save  Self — ^Aggravation  of  Injury — Contributory 
Negligence. — That  the  plaintiff  endeavored  to  save  himself  by 
grasping  the  machine  and  that  in  so  doing  he  may  have  aggravated 
his  injury  does  not  show  contributory  negligence  on  his  part. 
(Id.) 

43  Deteriiination  of  Question — Factors  to  be  Considered. — The 
question  whether  or  not  upon  a  given  occasion  the  conduct  of  a 
person  is  negligent  is  always  comparative  and  relative.  The  con- 
duct must  be  compared  to  that  of  an  assumed  person  of  ordinary 
prudence,  and  must  be  considered  with  relation  to  all  the  cir- 
cumstances attending  the  occasion  which  might  reasonably  bo 
taken  into  consideration  by  a  person  of  ordinary  prudence  in 
determining  what  his  conduct  should  be;  the  circumstances  to  be 
considered  being  those  which  the  evidence  shows  may  reasonably  be 
•BuppOBed  to  have  be«n  known  to  such  person  and  to  have  influenced 
his  mind  tnd  action  at  the  time.  These  are  not,  necessarily,  the 
circumstances  which  afterward,  in  the  light  of  the  event,  it  can 
be  seen  should  have  been  known  to  him  and  should  have  influenced 
his  conduct;  nor  is  his  wisdom  in  determining  what  to  do  to  bs 
judged  by  the  event     (Badger  v.  San  Francisco,  571.) 

44.  Question  of  Fact  for  Jury. — In  general,  negligence  is  a  qnestioo 

of  fact  for  the  jury,  and  the  law  has  fixed  no  exact  standard  of 
care  other  than  the  general  one  that  it  must  be  such  as  a 
reasonably  prudent  man  would  exercise  under  the  particular  cir- 
cumstances. Hence,  in  ordinary  cases,  it  is  peculiarly  a  question 
for  the  jury  or  court  trying  the  cause  to  decide  as  a  matter  of 
fact  whether  or  not  the  person  was  culpably  negligent.     (Id.) 

45.  Action  for  Damages  for  Death  of  Pedestrian  —  Belativi 
Negligence  of  Pedestrian  and  Motorman — Question  for  Jury — 
Province  of  Appellate  Court. — Where,  in  an  action  against  a 
street  railway  company  to   recover  damages   for  the  death  of  a 

'  pedestrian  due  to  the  alleged  negligence  of  the  defendant,  it  is  a 
close  question  whether  the  decedent  was  negligent  in  attempting  to 
crobtt  the  tiuck  under  the  cireuuiaiuj^ccti  &honu,  or  whether  the  motor* 
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man  was  negligent  in  not  staying  the  progress  of  the  ear  until 
the  deceased  had  a  fair  opportunity  to  pass,  it  is  not  within  the 
province  of  the  appellate  court  to  interfere  with  the  yerdiet  of 
the  jury  which  sat  upon  the  case  and  saw  and  heard  the  witnesses. 
(Id.) 

46.  CoLi  isiON  OF  Train  With  Decfased — Duty  to  Exercise  Care — 

Failurb  Excusable. — In  this  action  for  damages  for  the  death 
of  plaintiff's  intoRtate,  in  a  collision  of  defendant's  train  with 
the  deronsed  and  an  automobile  in  which  he  was  riding,  con- 
ceding that  it  was  the  duty  of  the  deceased,  notwithstanding 
that  he,  as  a  truest  of  the  driver,  was  a  passenger  in  the 
automobile,  to  exercise  reasonable  care  for  his  own  safety, 
under  the  clrcntnstancos  shown — the  fucts  that  they  were  all 
stran{;crs  in  the  vicinity  and  unaware  of  the  existence  of  the 
railway,  that  tliere  was  nothing  to  indicate  its  presence  at  the 
crossing,  that  the  position  of  the  crossing  sign  was  such  that  it 
could  not  be  seen  by  members  of  the  party,  that  the  track,  eon- 
struotod  within  the  banks  of  a  narrow  cut,  was,  by  reason  of 
the  manner  of  its  construction  and  maintenance,  covered  with 
(lirt  and  mud  so  that  it  was  not  visible,  and  that  no  warning 
by  bell  or  whistle  was  given,  and  no  train  at  the  time  was  in 
sight — both  the  deceaped  and  the  driver  of  the  automobile  were 
excusable  for  not  stopping  to  look  and  listen  before  proceeding 
to  cross  the  track.     (McClure  v.  Southern   Pac  Co.,  652.) 

47.  Failure  to  Stop  and  IjOok  and  Listen — Contbibutoet  Nsgli- 
OENCE  —  QuFSTiox  FOR  JuBY.  —  UpoD  such  facts  and  the  in- 
ferences to  be  drawn  therefrom,  the  question  as  ito  whether 
neglect  to  *'stop  and  look  and  listen"  constitutes  contributory 
ncjrlijToncn  was  one  for  the  determination  of  the  jury,  and  its  con- 
clusion thereon  cannot  be  disturbed  by  the  appellate  court.  It 
cannot  be  said  as  a  matter  of  law  that  a  stranger  trareling 
upon  a  hifyhway  over  which,  unknown  to  him,  a  railway  track 
crosses,  is,  by  reason  of  his  failure  to  stop  and  look  and  listen, 
guilty  of  negligence,  where  such  track  is  obscured  and  there  is 
nothing    to    indicate   its   presence   or   warn    him   of  its   existence. 

(W.) 

48.  Attempt  to  Rescue  Person  in  Peril  —  Contributoet  Neo- 
LKSENCE. — Unlpps  a  per«on  who  is  killed  or  injured  in  attempting 
to  rescue  another  placed  in  peril  by  the  negligent  act  of  a  third 
person  acts  with  a  recklessness  unwarranted  by  the  judgment  of 
a  prudent  man,  he  cannot  be  said  to  be  guilty  of  contributory 
negligence.     (Id.) 

49.  Right  of  Automobilist  to  Travel  Along  Cust  Street. — ^While 
a  person  may  have  a  right  to  travel  in  a  particular  diree- 
I...U    on    a    given    side    of    a    busy    street,    along    the    center 
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of  which  antomobiles  are  parkcrl  in  accordance  with  a  traffic 
ordinance,  snch  right  must  be  exercised  with  due  regard  to  the  facta 
that  it  is  a  busy  street  and  that  persons  parking  their  ears  in  the 
center  of  the  street  shall  be  entitled  to  cross  it  at  anj  point 
from  the  place  of  parking  their  machines  to  the  sidewalk,  and 
are  likely  to  be  exorcising  that  privilege  at  any  moment.  (Webster 
▼.  Motor  Parcel  Delivery*  Co.,  657,) 

50.  Drivino  Between  Parked  Cars  and  Sidewalk  —  Course  of 
Driver — Spefs) — Finding. — ^Where  such  person  has  a  space  of 
almost  eighteen  feet  within  which  to  operate  his  machine,  for  him 
to  drire  within  two  and  one-half  or  three  feet  from  the  rear 
ends  of  the  ears  parked  in  the  center  of  the  street,  from  which 
pedestrians  are  liable  to  emerge  at  any  moment  and  at  anj  place 
along  his  route  is  a  fact  from  which  of  itself  the  court  might 
fair] J  infer  negligence  on  the  part  of  the  driver,  which,  taken 
with  the  court's  conclusion  that  such  driver  was  traveling  at  a 
speed  of  about  twenty-five  miles,  sounding  no  warning,  is  amply 
sufficient  to  sustain  the  court's  finding  of  negligence  to  be  im- 
puted to  the  employer  of  such  driver.     (Id.) 

51.  Sufficiency  of  Finding  of  Negligence.  —  Findings  that  the 
plaintiff's  injuries  to  her  person  and  property  were  "caused 
solely  by  the  negligence  of  the  defendant,"  and  that  plaintiff 
"wns  walking  in  a  westerly  direction  from  her  automobile  and 
had  proceeded  approximately  three  feet  from  the  westerly  end 
of  her  automobile  when  an  automobile  operated  by  the  defend- 
ant, by  its  servant  .  .  .  ,  did  carelessly  and  negligently  collirle 
with  plaintiff  with  great  force  and  violence,"  constitute  a  suffi- 
cient finding  of  negligence  on  the  part  of  the  defendant  to  sus- 
tain a  judgment  in  favor  of  the  plaintiff.     (Id.) 

52.  Conduct  of  Plaintiff  —  Contributory  Negligence  —  Finding.— 
Where  the  plaintiff,  after  having  parked  her  automobile  in  the 
center  of  the  street  in  accordance  with  a  traffic  ordinance, 
stepped  to  the  back  of  her  car  with  the  intention  of  looking 
northerly  past  the  rear  end  of  another  car  parked  next  to  her 
own  to  see  what,  if  anything,  was  coming  before  crossing  the 
street  in  a  northwesterly  direction  to  the  store  to  which  she  was 
going,  and  as  she  was  taking  a  step  or  two  out  which  she  had  to 
take  in  order  to  see  around  the  adjoining  car  she  was  struck 
down  by  the  defendant's  automobile,  which  approached  rapidly 
and  without  warning,  the  trial  court  was  justified  in  finding  that 
■he  was  not  guilty   of  contributory   negligence.     (Id.) 

53.  Duty  op  Driver  of  Automobile. — Under  sections  20  and  22  of 
the  Statutes  of  1915  (Stats.  1915,  p.  397),  it  is  the  duty  of  the 
driver  of  an  automobile  upon  a  public  highway  to  drive  Wn 
car   in   a   careful   and   prudent  manner  and  at  a   rate   of   spec 
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not.  greater  than  ib  reasonable  and  proper,  and  under  no  circum- 
Btances  to  exceed  thirty  miles  per  hour.  (Bandolph  v.  Hunt,  739.) 
54.  Bulb  or  Reasonable  Pbegaution. — The  rule  of  reasonable  pre- 
caution which  the  law  enjoins  upon  the  driver  of  an  automo- 
bile upon  a  public  highway  includes  the  necessity  of  making  cer- 
tain that  foot-passengers  are  aware  of  the  rearward  approach 
of  the  vehicle,  that  the  vehicle  itself  is  at  such  a  distance  from 
the  pedestrian  as  to  avoid  running  over  him  in  his  sudden  panic 
from  surprise  at  knowledge  of  its  unexpected  approach,  and 
finaUy,  that  the  vehicle  is  under  such  control  as  that  it  may  be 
stopped  promptly.     (Id.) 

55.   CONTBIBUTOEY     NEGLIGENCE  —  BUBDEN     OF     PROOF  —  QUESTION     FOR 

Jury. — In  an  action  for  damages  based  upon  negligence,  the  bur- 
den of  proving  contributory  negligence  is  upon  the  defendant; 
and  where  reasonable  minds  might  draw  different  conclusions  upon 
the  question  of  negligence,  the  question  is  for  the  jury,  and  its 
finding  is  conclusive.     (Id.) 

66.  Bight  of  Pedestrian  on  Highway. — The  fact  that  a  pedes- 
trian who  is  injured  by  an  automobile  is  walking  on  the  left-hand 
side  of  the  highway  does  not,  of  itself,  constitute  contributory 
negligence.  A  pedestrian  has  the  right  to  use  all  parts  of  a 
road  or  street,  being  chargeable  with  the  exercise  of  a  reasonable 
degree  of  care  to  be  determined  under  all  the  circumstances.    (Id.) 

57.  Stress  of  Sudden  Peril  —  Acts  of  Deceased  Excusable.  —  In 

this  action  for  damages  for  the  death  of  the  father  of  the 
plaintiffs  while  traveling  upon  foot  upon  a  public  highway  through 
having  been  struck  by  defendant's  automobile,  there  was  a  reason- 
able excuse  for  the  presence  of  the  deceased  on  the  east  or  left- 
hand  side  of  the  highway,  and,  as  he  was  not  aware  of  the  ap- 
proach of  the  machine  until  it  was  virtually  upon  him,  the  driver 
not  having  given  timely  warning,  the  deceased  was,  under  the 
stress  of  the  sudden  peril^  excusable  for  jumping  as  he  did  to  es- 
cape the  injury.     (Id.) 

58.  Operation  of  Cab  by  Defendant — ^Liability — Sufficiency  of 
Complaint. — The  owner  of  such  automobile,  to  be  liable  for 
the  misconduct  in  the  operation  of  the  machine,  must  have  been 
driving,  either  personally  or  through  his  agent,  or  must  have  had 
the  right  to  direct  and  control  the  movements  of  the  machine.  A 
complaint,  however,  is  sufficient,  in  the  absence  of  a  special  de- 
murrer or  uncertainty,  if  it  appears  indirectly,  or  by  way  of 
recital,  tliat  defendant  operated  and  drove  the  car.     (Id.) 

59.  Credibility  op  Witnesses  —  Question  fob  Jury  —  Verdict  — 
Province  of  Appellate  Court. — In  such  action,  the  defendant 
having  set  up  the  defense  that  the  automobile  was  not  in  his  pos- 
session or  under  his  control  but  in  the  possession  and  under  the 
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control  of  the  driver  to  whom  it  had  been  loaned,  and  the  jury 
having  brought  in  a  verdict  in  favor  of  the  plaintiffs,  the  appel- 
late court  is  bound  to  assume  that  the  jurors  did  not  believe  the 
defendant's  story,  and  it  cannot  saj,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  the  jury  acted  arbitrarily,  or  otherwise 
than  in  good  faith  and  with  an  honest  purpose.  Even  though 
there  are  certain  circumstances  that  tend  to  discredit  somewhat 
the  statements  of  particular  witnesses,  the  appellate  court  may 
not  interfere  with  the  jury's  discretion  in  that  particular.     (Id.) 

60.  Ownership  of  Automobile  —  Presumptions  —  Conflicting  Tes- 
timony.— From  the  ownership  of  the  automobile  by  the  defend- 
ant there  arises  the  presumption  that  it  was  being  used  for 
his  purposes;  and  such  presumption,  being  legally  sufficient  to 
support  a  verdict,  is  legally  sufficient  to  create  a  conflict  in  the 
evidence,  notwithstanding  the  plaintiffs  introduce  no  evidence  to 
rebut  the  testimony  of  defendant's  witnesses  that  the  machine 
was  not  being  used  for  his  purposes.     (Id.) 

61.  Use  of  Cae  by  Third  Pedson — Duty  of  Ownee  While  Pas- 
8ENQEB  Therein. — If  the  owner  of  an  automobile  lends  his 
machine  to  another  and  on  invitation  becomes  a  passenger  therein, 
in  the  absence  of  any  agreement  to  the  contrary,  the  owner  has 
the  right,  and,  indeed,  it  is  his  duty  to  prevent,  if  possible,  the 
driver  from  operating  the  machine  in  a  reckless  and  dangerous 
manner  and  in  violation  of  law.  He  cannot  sit  idly  by  and  re- 
frain from  remonstrance,  at  least,  while  knowing  that  the  driver 
is  thus  endangering  the  lives  of  others.  If  he  has  the  opportunity  to 
restrain  the  driver  and  fails  to  take  advantage  of  it,  he  should 
be  held  responsible  for  the  consequences.     (Id.) 

62.  Right  of  Control  by  Owner  —  Instructions.  —  Under  the  facts 

of  this  ca36  it  was  not  error  to  instruct  the  jury  "that  the 
defendant  ...  as  the  owner  and  occupant  of  this  automobile,  had 
the  right  to  control  the  same,  in  the  absence  of  some  agreement 
or  arrangement,  express  or  implied,  whereby  he  parted  with  such 
right  of  control  at  the  time  of  the  accident.  Whether  or  not  such 
an  agreement  or  arrangement  was  made  is  a  question  of  fact 
for  the  jury  to  determine.  If  you  find  from  the  evidence  that 
the  defendant  .  .  .  had  not  parted  with  such  right  of  control  and 
that  the  deceased  was  killed  as  the  result  of  the  negligent  oper- 
ation of  the  ear,  as  alleged  in  the  complaint,  your  verdict  must 
be  for  the  plaintiffs."     (Id.) 

63.  Sudden  Peril  to  Deceased  —  Omitting  Precautions  Excus- 
able—Correct Instruction.  —  An  instruction  "that  if  the  de- 
ceased was  suddenly  put  in  peril  without  having  sufficient  time  to 
consider  all  the  circumstances,  he  is  excusable  for  omitting  some 
precaution  or  making  an  unwise  eboiee  under  this  disturbing  in- 
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fluence,  although  if  his  mind  had  been  clear  h«  ought  to  haTe 
done  otherwise.  This  is  especially  true  if  the  peril  is  caused  by 
the  defendant's  fault.  In  such  case,  even  if  in  bewilderment  he 
runs  directly  into  the  very  danger  which  he  fears,  he  is  not  at 
fault/'  ia  correct  as  an  abstract  statement  of  law,  and  under  the 
evidence  in  this  case  was  pertinent.     (Id.) 

64.  Injury  by  Street-cab — Cab  Window  Obscured  by  Mist — Fact 
Immaterial. — Where  plaintiff's  intestate  was  plainly  in  view 
whore  he  easily  could  have  been  seen  if  the  windows  in  the  front 
of  the  street-car  were  not  obstructed,  it  is  immaterial  that  there 
is  no  evidence  to  support  the  finding  of  the  court,  in  an  action 
for  damages  for  personal  injuries  caused  by  the  alleged  negligent 
operation  of  the  car,  that  such  windows  were  obscured  by  mist 
to  an  extent  that  it  was  impossible  for  the  motorman  to  see  any 
object  or  person  directly  in  front  of  the  car  by  reason  thereof, 
and  that  said  motorman  took  no  precaution  to  remove  such  ob* 
struction.  In  either  event,  it  was  negligence  on  the  part  of  the 
motorman  to  suddenly  start  the  car  and  run  it  against  plaintifTs 
intestate.     (Bucker  ▼.  San  Diego  Electric  By.  Co.,  787.) 

65.  Streetcar  Standing  Still  at  Crossing  —  Bights  of  Pas- 
sengers.— Where  a  street-car  is  standing  still  at  a  street  eroas- 
ing,  passengers  have  a  right  to  alight  from  the  car,  or  to  ap- 
proach the  car  if  they  desire  to  obtain  passage  thereon,  ereii 
though  the  car  did  not  stop  for  that  specific  purpose.     (Id.) 

66.  Passing  in  Front  of  Moving  Train — Injury  by  Train  Standing 

Still. — Because  the  injured  person  crossed  the  northbound  track 
on  which  a  train  was  approaching,  it  cannot  be  said  as  a  mat- 
tor  of  law  that  he  was  negligent  when  he  passed  in  front 
of  the  south-bound  ear  (by  which  he  was  injured),  at  a  time 
when  it  was  standing  still  at  a  street  crossing.  The  fact  of 
care  or  want  of  care  on  the  part  of  a  person  crossing  the  street 
in  front  of  a  standing  car  at  such  a  place  is  generally  a  matter 
to  be  determined  by  the  court  or  jury  from  the  eireumstanceB 
surrounding  him  at  the  time.     (Id.) 

67.  Pleading — Cause  of  Injury — Findings. — Where  all  the  aUega- 
tions  of  plaintiff's  complaint  taken  together  clearly  charge  that 
the  injuries  were  received  as  a  direct  result  of  the  negli- 
gence of  the  defendant  in  the  operation  of  its  south-bound  car, 
and  the  court  finds  this  charge  to  be  true,  the  result  of  the 
action  could  not  be  changed  by  a  finding  in  favor  of  the  defend- 
ant with  respect  to  a  charge  of  negligence  in  the  operation  of  its 
north-bound  car,  and  the  failure  of  the  court  to  make  a  finding 
upon  this  last  fact  furnishes  no  ground  for  reversing  the  judg- 
ment in  favor  of  plaintiff.     (Id.) 
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68.  Collision  With  Teain — Contbibutoet  Negligence. — Judgment  and 

order  affirmed   on  authority  of  McClure  v.  Southern  Facifio  Co., 

ante,  p.  652. 

See   AnimalSi   1,  5,   9;    Independent   ContractorSi  2,  3« 

NEW  TRIAL. 

1.  Newly    Discovered    Evidence  —  Denial   ot   Motion  —  Appeal  — 

Insufpicient  Briefs. — Where  the  appellants  predicate  error  on 
the  action  of  the  trial  court  in  denying  their  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  but  there 
is  only  a  general  reference  in  their  briefs  to  the  affidavits,  the 
appellate  court  is  justified  in  passing  the  matter  by  without  in- 
vestigation.    (People  V.  Goodrich,  38.) 

2.  Unimportant  Evidence  —  No  Showing  op  Diligence  —  Disre- 
gard OP  AppiDAvrrs, — Where  the  affidavits  offered  in  support  of 
the  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence are  of  slight,  if  any,  importance,  and  it  is  not  at  all  probable 
that  if  tlie  affiants  had  so  testified  at  the  trial  the  result  would 
have  been  different,  and  no  showing  of  diligence  whatever  is  made 
by  the  parties  making  the  motion  for  a  new  trial,  the  court  ia 
justified   in   disregarding   such   affidavits.     (Id.) 

3.  Appeal  prom  Order  Granting — Notice  op  Intention — Incorpora- 
tion IN  Beoord. — A  copy  of  the  notice  of  intention  to  move  for 
a  new  trial,  though  incorporated  in  the  transcript,  is  not  a  part 
of  the  judgment-roll,  and  where  it  is  not  made  a  part  of  the 
bill  of  exceptions,  it  cannot  be  considered  as  a  part  of  the 
record  on  appeal  from  the  order  granting  the  motiom.  (Cormond 
T.  United  Railroads,  683.) 

4.  Stipulation  and  Certipicatb  as  to  Correctness  op  Tran* 
SCRIPT — Insufficient  Record  not  Cured. — In  such  case,  even 
though  the  parties  stipulate  to  the  correctness  of  the  transcript, 
neither  such  stipulation  nor  the  certificate  of  the  clerk  that  the 
papers  in  the  transcript  are  true  copies  of  the  originals  ean  sup- 
ply what  the  law  requires  should  be  made  to  appear  in  the  bill 
of  exceptions.     (Id.) 

5.  Time  op  Filing  Notice — Insufficient  Record — Presumptions. — 

Where  a  notice  of  intention  to  move  for  a  new  trial  was  serveil 
two  days  before  the  effective  date  of  the  amendment  in  1915  of 
section  659  of  Code  of  Civil  Procedure,  but  it  does  not  appear 
from  the  bill  of  exceptions  when  such  notice  was  filed,  the 
appellate  court  will  assume,  in  support  of  the  order  of  the  trial 
court  granting  a  new  trial,  that  it  was  filed  prior  to  said  amend- 
ment.    (Id.) 

6.  Insufficient  Notice  of  Motion  —  Waiver  op  Defects.  —  While 
a    statement    that    "there    is    no    evidence    to    sustain    the    ver- 
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diet  in  favor  of  the  defendant  and  against  plaintiff"  was  not 
a  sufficient  specification  of  particulars  in  which  the  evidence  was 
claimed  to  be  insufficient,  under  section  659  of  the  Code  of  Civil 
Procedure,  before  its  amendment  in  1915,  where  the  defendant 
tacitly  consented  to  the  hearing  of  the  motion  on  each  of  the 
grounds  specified  in  the  notice,  it  must  be  held  to  have  waived 
the  defect  in  the  notice.     (Id.) 

7.  Discretion  op  Trial  Court. — The  matter  of  granting  or  denying 
a  motion  for  a  new  trial  on  the  ground  of  newlj  discovered  ev* 
denco   is   left  largely   to   the   discretion   of   the   judge   who  passes 
upon  the  motion,  and  the  exercise  of  his  discretion  is  rarely  inter- 
fered with  by  an  appellate  tribunal.     (Nadeau  v.  Lynch,  755.) 

See  Appeal,  8,  14,  20,  22;  Reclamation  Districts,  7. 

NONSUIT.     See  Money  Had  and  Received,  2. 

NOTICE.  See  Appeal,  26,  27;  Deeds,  1,  2;  Easements,  4-6;  Estates 
of  Deceased  Persons,  6;  Fidelity  Insurance,  1,  2;  Mortgages, 
9,  15;  Municipal  Corporations,  1-3;  Negligence,  11,  12; 
Park  and  Playground  Act;  Street  Law,  2,  3,  7-11,  19. 

NOVATION. 

Rights  of  Parties — By  What  Governed. — ^Whcn  a  novation  has  taken 
place,  the  rights  of  the  parties  to  the  agreement  are  to  be  gov- 
erned by  the  new  contract  alone,  and  a  party  who  haa  made 
payments  under  the  original  contract  may  not  recover  those  moneys 
on  the  basis  of  a  bare  assumption  that  the  terms  of  the  new 
contract  are  not  in  any  way  affected  by  the  situation  existing  under 
the  original  contract  at  the  time  when  the  new  contract  is  made. 
(Hieatt  v.  Gassen,  620.) 

See  Vendor  and  Vendee,  22* 

NUISANCES. 

1.  Operation  of  Railroad  on  City  Street  —  Equitable  Relikf. — 
Where  the  acts  of  a  railway  company,  in  allowing  freight-cars 
to  stand  and  remain  on  a  city  street  for  long  period  of  time,  in 
permitting  large  quantities  of  smoke  and  steam  to  be  emitted 
from  the  locomotives  and  carried  into  the  faces  of  those  in  the 
vicinity  and  into  the  homes  and  business  places  in  the  vicinity, 
and  in  permitting  noises  from  the  valves,  steam  whistles,  and  bells 
to  be  set  forth,  constitute  not  only  a  nuisance,  but  also  a  public 
nuisance,  a  case  for  abatement  of  the  nuisance  or  for  relief 
through  the  restraining  power  of  the  equity  court  ia  shown. 
(Voorheis  v.   Tidewater  Southern   Ry.   Co.,   315.) 
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2.  Liability  of  Railroad  fob  Maintafking. — The  quoH-pxMic  char- 

actfir  of  railroads  does  not  relieve  them  of  liability  for  main- 
taining a  nuisance;  and  if  they  have  done  acts  which  result  in  a 
nuisance,  they  are  in  no  different  situation  than  an  individual 
proprietor.     (Id.) 

3.  Action   to   Abate — Immaterial   Allegations. — In   an   action   by 
.  a   property   owner   against   a   railway   company    operating   over  a 

city  street  to  abate  a  nuisance  injurious  to  plaintiff,  and  for 
which  the  law  affords  a  remedy,  matters  set  forth  in  the  com- 
plaint' relating  to  the  railway  company's  franchise  and  its  violation 
may  be  disregarded.     (Id.) 

4.  Right  of  Pbivatb  Individual  to  Injunction — Special  Damage.—- 

a  private  citizen  la  entitled  to  an  injunction  for  a  publio 
wrong  if  he  suffers  an  injury  peculiar  to  himself,  and  not  sus- 
tained by  the  public  in  general,  and  the  rule  applies  to  nui- 
sances as  well  as  other  wrongs.  But  unless  the  complainant  has 
suffered  special  damage,  equity  will  not  enjoin  a  public  nuisance 
on  the  application  of  an  individual,  either  in  his  own  behalf  or  in 
behalf  of  himself  and  others  of  like  interest  who  either  do  or  do 
not  join  in  the  application.     (Id.) 

'5.  Unwarranted  Obstruction  or  Street  —  Abatement  bt  Prop- 
erty Owner  Injured.— The  owner  of  a  busiuess  block  of  build- 
ings fronting  on  a  city  street  over  which  a  railway  company 
operates  its  cars  may  maintain  an  action  to  enjoin  such  railway 
company  from  so  using  the  street  as  to  constitute  an  unwarranted 
interference  with  the  free,  unobstructed,  and  comfortable  use  and 
enjoyment  of  hia  property.     (Id.) 

See  Municipal  Corporations,  5^  6,  12|  15;   Red-light  Abatement 
Act,   1. 

OPTION.    See  Corporations,  2;  Vendor  and  Vendee,  28. 

URDINANCBS.    See    Municipal    Corporations,    6-10,    13-21;    Street 
Law,    16,   20;    Sureties,   3. 

PARK    AND  PLAYGROUND   ACT. 

Municipal  Corporations  —  Acquiring  of  Property  fob  Parks 
AND  Playgrounds — Delinquent  Assessments — Sale — Service  of 
Notice  to  Redeem — Supficiency  of  Affidavit. — In  this  action 
by  the  record  owner  of  a  certain  lot  to  quiet  title  against  one 
asserting  title  to  the  property  unucr  and  by  virtue  of  a  deed  made 
and  delivered  to  him  by  the  board  of  public  works  of  the  city  of 
Los  Angeles,  in  pursuance  of  proceedings  had  and  taken  under 
the  provisions  of  the  Park  and  Playground  Act  (Stnts.  1909, 
p.  1066),  to  condemn  certain  property,  the  usbcattiuciit  forihecofctuf 
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PARK  AND  PLAYGROUND  ACT    (Continued). 

acquiring  which  was  levied  upon  lots  and  parcels  of  land  which 
included  that  in  controversy,  the  affidavit  of  service  of  notice  to 
redeem,  in  which  was  set  forth  the  acts  of  the  defendant  in  his 
efforts  to  discover  the  whereabouts  of  the  owner  of  the  property, 
was  sufficient  to  show  due  diligence  on  the  part  of  the  defendant 
in  his  effort  to  ascertain  the  whereabouts  of  plaintiff  and  serve 
upon  her  the  notice  to  redeem  required  by  the  statute.  (Shea  T. 
Brode,    405.) 

PARTIES.    See   Mechanics'  Liens,   9;    Promissory   Notes,   8^ 

PAYMENT.    See  Street  Law,  20. 

PEDESTRIAN.    See  Negligence,  56,  57. 

PERFORMANCE.    See  Vendor  and  Vendee,  8. 

PERSONAL  INJURIES.    See  Negligence. 

PLACE  OF  TRIAL. 

1.  Personal  Action — Residence  op  Material  Defendants. — ^In  an 
action  for  the  recovery  of  money  upon  a  contract,  if  two  of  the 
material  parties  dofendants  re5?ide  in  the  county  where  it  is 
broii<jht,  the  court  is  justified  in  refusing  to  change  the  place 
of  trial  to  the  county  of  the  residence  of  a  third  party  defend- 
ant.    (Beazloy  v.  Embree,   706.) 

2.  Convenience    op    Witnesses — Balanced    Equities— Denial    op 

Motion. — ^Where  it  appears  from  the  affidavits  filed  in  connection 
with  a  motion  for  a  change  of  venue  on  the  ground  of  the  con- 
venience of  witnesses  that  the  equities  of  the  parties  in  regard 
to  the  convenience  of  witnesses  are  rather  dosly  balanced,  it 
eannot  be  said  that  the  trial  court,  in  denying  the  motion,  ex- 
ceeded the  bounds  of  reason.  (Ryan  ▼.  Inyo  Oerro  Gordo  Min. 
etc.  Co.,  758.) 
8.  Discretion  op  Trial  Court. — The  granting  of  a  motion  for 
a  change  of  venue  upon  the  ground  of  the  convenience  of  wit- 
nesses rests  largely  in  the  discretion  of  the  trial  judge,  and  orders 
upon  such  motions  will  only  be  disturbed  when  the  abuse  of  dis- 
cretion is  clear.  (Id.) 
See   Corporations,   6,  7. 

PLEADING. 
1.  Frivolous    Answer   and   Cross-complaint- Striking   ntoif   Rec- 
ords.— It  is  not  error  to  strike   from  the  records  an  answer   and 
cross-complaint    filed    after    the    cjcpiration    of    the    time    allowed 
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PLEADING    (Continued). 

where  such  pleading  is  wholly  without  merit  and  alleges  no  facts 
constituting  any  defense  to  the  cause  of  action  stated  in  the 
complaint,  and  no  facts  are  alleged  in  the  cross-complaint  upon 
which  any  affirmative  relief  can  be  granted.  (Collins  v.  Bicknell, 
291.) 

t.  Action  on  Pebfobmance  Bond — Suppicienct  op  Complaint. — 
In  an  action  by  the  owner  against  the  surety  upon  an  indem- 
nity bond  given  by  the  latter  to  the  former  to  secure  the  per- 
formance by  the  contractor  of  a  contract  for  the  construction 
of  a  building,  the  complaint  is  insufficient  where  it  fails  to  allege 
that  plaintiff  performed  all  the  conditions  and  covenants  required 
to  be  performed  by  her  under  her  contract  with  the  contractor. 
(Verdier  v.  Title   Guaranty  etc.  Co.,   643.) 

See  Accounting,  2,  4;  Accounts;  Animals,  1;  Broker's  Commis- 
sions, 1;  Claim  and  Delivery,  2,  4;  Contracts,  22,  32;  Con- 
version, 3;  Easements,  9;  Estates  of  Deceased  Persons,  8,  10, 
11;  Fraud,  1;  Mechanics'  Liens,  9;  Money  Had  and  Received, 
1;  Negligence,  27,  68,  67;  Nuisances,  3,  4;  Promissory  Notes, 
1,  2;  Quieting  Title,  3;  Bed-light  Abatement  Act,  1-4; 
Street  Law,  16;   Vendor  and  Vendee,  9. 

POLICE  POWEB.    See  Municipal  Corporations,  4,  11,  21,  22. 

POSSESSION.    See  Mechanics'  Liens,  5;  Title. 

PRESCRIPTION.    See  Waters  and  Water  Rights,  1. 

PRESUMPTIONS.  See  Appeal,  9,  14,  17,  18,  31;  Highway!,  6-8; 
Husband  and  Wife;  Mortgages,  13;  Negligence,  60;  New 
Trial,  5,  6;  Sales,  7,  8;  Street  Law,  17;  Summons;  Title; 
Vendor   and   Vendee,  5. 

PROHIBITION. 

Want  op  Jurisdiction. — ^fere  want  of  jurisdiction  will  not  Justify 
the  issuance  of  a  writ  of  prohibition,  as  the  defendant  has  a 
plain,  speedy  and  adequate  remedy  in  the  ordinary  course  of  the  law. 
(Germain  Seed  etc.  Co.  v.  Justice's  Court,  397.) 

PROMISSORY    NOTES. 

1.  Alternative  Payees — Pleading — Consideration. — While  a  note 
payable  in  the  alternative  to  one  or  the  other  of  two  persons  is 
not  a  promissory  note,  if,  however,  it  purports  on  its  face  to  be 
for  value  received,  the  setting  forth  of  the  note  according  to  its 
terms  is  a  sufficient  statement  of  consideration  to  entitle  the 
plaintiff  in  an  action  based  thereon  to  recover  as  on  a  contract. 
(Egenberger  7.  Neuman,  134.) 
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2.  Foreclosure  of  Mortoaqi  Secubitt  —  Paettes. — ^Where  a 
note  payable  in  the  alternatiye  to  one  or  the  other  of  two  persons 
is  secured  by  a  mortgage,  an  action  may  be  maintained  by  both 
parties  named  in  the  note  and  mortgage  for  the  foreclosure  of 
the  mortgage.     (Id.) 

See  Statute  of  Limitatioiui^  l,  8. 

PROTECTION    DISTRICTS. 

1.  RiOHT    or    E'xiSTENGB — Quo    Wabsanto. — A    proteetioB    jQstrict 

organized  under  the  law  of  1895  not  being  a  public  corporation, 
a  proceeding  in  the  nature  of  qw>  warrawto  will  not  lie  to  test 
its  right  of  existence.     (Harpham  y.  Board  of  Supervisors,  192.) 

2.  Formation  bt  Supeevisobs  —  Excess  oi>  Jubisdiction  —  Oeb- 
TI0R.VRI. — Wbcre  the  board  of  supervisors,  in  the  attempt  to  per- 
form functions  of  a  judicial  nature  with  reference  to  the  forma- 
tion of  a  protection  district,  exceeds  its  jurisdiction,  certiorari 
will  lie  at  the  instance  of  a  person  who  has  been  injuriously 
affected    thereby.     (Id.) 

PUBLICATION.    8ee  Estates  of  Deceased  Persons,  ft. 

QUANTUM    MERUIT. 

1.  CoNFucnNO  Evidence — Verdict. — ^In  an  action  in  quantum  menUt 
to  recover  a  balance  for  work  and  labor  performed  in  construct- 
ing a  bouse,  if  there  is  a  substantial  conflict  of  evidence  touching 
the  facts  in  dispute,  the  verdict  of  the  jury  and  order  of  the 
trial  court  denying  a  motion  for  a  new  trial  must  be  deemed 
conclusive.     (Fatta  v.  Cktalano,  630.) 

2.  Account  Stated— Indebtedness  to  Defendant — CoNSTRtrcnoN 
OF  Findings. — In  such  action,  the  defendant  having  alleged 
an  account  stated  between  himself  and  the  plaintiffs  after  the 
house  was  completed,  the  fact  that  the  jury  found  in  favor  of 
the  defendant  upon  a  note  made  to  him  by  one  of  the  plaintiffs 
cannot  be  construed  as  a  finding  that  there  was  an  account 
stated  between  him  and  plaintiffs  growing  out  of  the  transaction 
under  which  the   house  was  constructed.  (Id.) 

3.  Agreement  to  Divide  Profits — Repudiation — Remedy. — Wlicre 
the  ilefendant  had  agreed  to  pay  plaintiffs  a  given  sum  in 
cash  for  constructing  the  house,  which  be  was  to  soil,  and, 
after  deducting  the  cost  thereof,  to  divide  the  profits  between 
plaintiffs  and  himself,  but  subsequently  repudiated  such  agree- 
ment, the  plaintiffs  were  entitled  to  sue  defendant  for  the  rea- 
sonable value  of  the  services  performed.     (Id.) 
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QUIETING    TITLE. 

1.  Admission  of  Possession — ^Bubden  or  Proof. — ^Where  in  an 
action  to  qniet  title  to  real  property  the  plaintiff's  possession  of 
the  property  is  admitted,  the  burden  is  put  upon  the  defendant 
to  plead  and  prove  title  in  himself.  (Citj  of  Fort  Bragg  t. 
Brandon,    227.) 

2.  Claiming  Title  Under  Common  Source — Proof. — Where  both 
parties  to  such  action  to  quiet  title  claim  under  a  common  source, 
the  plaintiff  directly  and  ttie  defendant  by  a  void  deed  from  the 
plaintiff,  the  latter  ie  not  bound  to  prove  title  in  such  eommon 
predecessor.     (Id.) 

3.  Action  to  Quiet  Title — Sufficiency  of  Compt.aint. — ^In  an  ac- 
tion by  one  of  the  property  owners  to  quiet  title  to  the  property 
up  to  the  agreed  boundary  line,  an  allegation  that  the  plaintiff 
is  the  owner  of  the  land  and  in  possession  of  it  is  sufficient.  It 
is  not  necessary  to  plead  the  estoppel.     (Doyle  y.  Bradshaw,  247.) 

4.  Evidence — Location  of  Measured  Line  Immaterial. — In  such 
action  to  quiet  title  to  the  land  up  to  the  agreed  boundary  line, 
the  court  properly  granted  plainti'ffs  motion  to  strike  out  the  evi- 
dence of  the  surveyors  as  to  the  location  of  the  measured  line. 
(Id.) 

5.  Action  to  Quiet  Title — Want  of  Kvidenob  of  Authority 
to  Execute  Deed — Admissibility. — In  an  action  to  quiet  title,  a 
deed  from  a  corporation  containing  such  a  recital  is  inadmissible 
in  the  absence  of  the  corporate  seal  or  other  evidence  of  the 
authority  of  the  officers  executing  the  same  to  execute  it.  (Fischer 
T.  Lukens,  358.) 

6.  Trusts — Burden  of  Proof. — In  an  action  against  the  administra- 
tor of  the  estate  of  the  husband  of  the  plaintiff  to  declare  a 
trust  in  certain  real  property  claimed  to  have  been  purchased 
by  the  husband  with  plaintiff's  separate  moneys  aiM  the  title 
taken  in  the  husband's  own  name,  and  to  quiet  title  to  the  prop- 
erty, the  plaintiff  must  establish  her  position,  if  at  all,  upon  the 
strength  of  her  own  ease  rather  than  the  weakness  of  the  defense. 
(Roberts   v.   Allen,   411.) 

7.  Insufficiency  of  evidence. — In  this  action  to  declare  a  trost 
in  certain  real  property  claimed  to  have  been  purchased  with 
the  separate  moneys  of  the  plaintiff,  and  to  quiet  her  title  to  the 
property,  the  plaintiff  failed  to  trace  any  specific  sum  of  money 
froni  her  separate  estate  into  the  property  in  question.     (Id.) 

8.  Action  by  Hou>er  of  Legal  Title — Equitable  Bights  of  De- 
fendant— Reuef  Granted. — The  holder  of  the  legal  title  to 
land  may  sue  anyone  claiming  an  interest  adverse  to  him,  and 
if  the.  defendant  in  such  a  suit  shows  by  proper  pleading  and 
proof  an  equitable  right  to  conveyance  of  the  legal  title^  in  the 


880  Quo  Warranto. 


QUIETING    TITLE    (ContiDued). 

exorcise  of  its  ehancery  powers,  the  court  may  grant  tbe  proper 
relief.     (Noyes   v.    Huflfman,    676.) 

9.  Appeal  fbom  Judgment — Insufficient  Becobd. — On  this  appeal 
by  a  defendant  from  a  judgment  quieting  the  plaintiff's  title 
to  certain  real  property,  the  record,  as  presented  to  the  appel- 
late court,  was  wholly  insufficient  to  prove  any  equity  in  appel- 
lant.    (Id.) 

See  Deeds,  18;   Mortgages,  10,  12. 
QUO  WARRANTO.    See  Protection  Districts,  1. 
RAILROADS.    See  Nuisances,  2;  Sureties,  1. 
BEOEIYERS.     See   Statute   of   LimiUtions^   5. 

RECLAMATION    DISTRICTS. 

1.  Action  to  Cancel  Reassessment — Previous  Judgment  not  Bxs 

Adjudicata. — In  an  action  to  cancel  and  annul  a  reassessment 
for  reclamation  purposes  made  pursuant  to  the  provisions  of  eee- 
tion  3466 V^  of  the  Political  Code,  the  judgment  declaring  a  pre- 
vious assessment  for  the  same  purpose  null  and  void  is  not  re$ 
adjudicata  of  the  questions  raised  where  the  objections  to  the 
previous  assessment  were  obviated  before  the  reassessment  was 
made.     (Silva  v.   Reclamation   Dist.   No.   1001,   326.) 

2.  Judgments — Subsequent  Cause  of  Action — Res  Adjudicata. — 
A  former  judgment  constitutes  no  defense  to  a  cause  of  action 
accruing  between  the  same  parties  on  tbe  same  subject  matter 
after  the  rendition  of  such  subject.     (Id.) 

3.  Reassessments — Future  Woek — Construction  of  Code. — Section 

3466 1/^  of  the  Political  Code  is  not  limited  to  cases  wherein  the 
work  of  reclamation  has  been  completed,  but  the  reassessment 
may  be  made  for  the  payment  of  work  in  the  future  as  well  as 
for  that  already  done.     (Id.) 

4.  Description  of  Work — Sufficiency  of  Plans. — Statement 
by  the  board  of  trustees  of  the  reclamation  work  to  be  done 
need  not  have  the  certainty  and  completeness  of  detail  that  would 
be  necessary  for  tbe  construction  of  the  work,  but  only  a  plan 
showing  in  some  detail  and  with  some  degree  of  certainty  the 
extent  and  character  of  the  proposed  work.     (Id.) 

6.  Approval  of  Plans  by  State  Reclamation  Board. — Where  the 
reclamation  district  was  organized  and  the  general  plan  of 
reclamation  was  adopted  by  the  trustees  prior  to  the  enactment  of 
the  statute  creating  the  state  reclamation  board,  it  was  not  neces- 
sary for  the  trustees  to  submit  to  the  state  reclamation  board  the 
plan  of  reclamation  as  modified  after  such  statute  was  ia  forae^ 
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where  the  modiiicationB  did  not  materially  affect  the  original 
general  plan.     (Id.) 

6.  Appeals — Sufficiency  or  Evidence  to  Support  Findings — 
Consideration  by  Appellate  Court. — The  appellate  court  will  not 
pass  upon  the  question  as  to  whether  certain  findings  are 
supported  by  the  evidence  where  the  respondent  in  its  brief 
calls  attention  to  circumstances  disclosed  bj  the  record  which 
would  seem  to  be  of  sufficient  probative  force  to  justify  the  con- 
clusions of  the  trial  court  and  the  appellants  fail  to  reply  thereto. 
(Id.) 

7.  Action  to  Cancel  Reassessment — Newly  Discovered  Evidence 

— Examination  or  Lands  in  District — New  Trial. — In  an 
action  to  cancel  and  annul  a  reassessment,  a  new  trial  will  not 
be  granted  on  the  ground  of  newly  discovered  evidence,  consisting 
of  proof  that  the  commissioners  in  making  the  reassessment  did 
not  view  or  inspect  all  of  the  lands  in  the  district,  where  the 
commissioners,  in  making  the  previous  assessment,  had  gone  over 
all  the  land  in  the  diatrict,  and  the  commissioner  by  whom  the 
plaintiffs  would  prove  this  additional  fact  was  called  aa  a  witness 
by  them  on  the  trial  and  was  interrogated  as  to  what  he  did  in 
making  said  reassessment,  but  he  was  not  asked  if  he  and  his 
associates,  in  making  such  assessmenty  visited  all  the  lands  in 
the  district.     (Id.) 

BEX^ORDATION.    See    Homestead. 

RECORDS.    See  Judgments,  4-4I, 

RED£*MPTION.    See  Park  and  Playground  Act;  Street  Law^  1^  2,  4, 
6,  7. 

BED-LIGHT  ABATEMENT  ACT. 

1.  Action   to  Abate  Nuisance — Pleading. — In  a  proceeding  under 

the  Red-light  Abatement  Act  to  abate  a  nuisance  alleged  to  be 
in  existence  on  the  property  of  the  defendants,  an  allegation  in 
the  complaint  that  "said  premises  were  and  now  are  used  for 
purposes  of  lewdness,  assignation,  and  prostitution"  does  not 
render  the  complaint  amenable  to  the  objection  that  it  states 
different  and  distinct  causes  of  action.  Such  suit  is  not  brought 
to  abate  acts  of  lewdness,  and  acts  of  assignation,  and  acts  of 
prostitution,  but  is  brought  to  abate  a  nuisance  which  is  caused 
by  the  commission  on  said  premises  of  acts  of  lewdness,  assigna- 
tion,    and    prostitution.     (People    v.    Laine,    345.) 

2.  General      Acts      Pr-vcticed— Pieading  —  Proof — Judgment. — In 
such    a    prosecution    it    ib    praper    to    charge    that    all    said    acta 

41  Cal.  App.— 56 
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have  been  habitually  practiced  in  tbe  building  complained  of,  and 
if  it  happens  that  the  e\idenoe  is  suiBcient  to  show  that  only 
one  of  the  three  general  acts  is  practiced  therein  and  thus  the 
premises  have  been  maintained  as  a  nuisance,  a  judgment  con- 
demning the  property  as  such  and  enjoining  its  farther  use  for 
that  purpose  may  follow.     (Id.) 

8.  Crime  Consisting  of  Ssbies  or  Agtb-^Plxadino. — Where  a 
specific  crime  is  by  statute  made  to  consist  of  all  or  one  of  a 
series  of  enumerated  acts,  the  complaint  or  indictment  may, 
without  doing  violence  to  good  pleading  or  without  misleading  the 
accused,  charge  that  the  defendant  committed  the  crime  by  doing 
all   such   acts.     (Id.) 

i.  Statement  or  8pecifio  Acts  UNNsoESSAmT. — In  such  a  pros- 
ecution it  is  not  necessary  to  set  forth  the  specific  aetft  of 
which  the  lewdness,  assignation,  or  prostitution  consisted  or  of  the 
manner  in  which  those  general  acts  were  committed  and  practiced. 
(Id.) 

6.  Sale  or  Liquobs  Without  License  —  evidence. — While  in 
such  a  prosecution  it  is  proper  to  show  that  intoxicating  li<)uors 
were  dispensed  or  sold  to  frequenters  of  the  dance-hall  on  the 
premises  and  that  the  females  there  present  not  only  drank  such 
liquors,  but  solicited  the  male  visitors  to  purchase  the  same  for 
them,  it  is  wholly  unnecessary  to  bring  out  the  fact,  or  attempt 
to  do  so,  that  the  defendants  sold  liquors  at  the  dance-hall  with- 
out a  municipal  license  authorijung  them  bo  to  do.     (Id.) 

BKFORMATION  OF  INSTRUMENTS.    See  Mortgages,  15«  18. 

REIMBURSEMENT.    See  Street  Law,  5. 

REMITTITUR.    See  Appeal,   17,  18. 

REPUDIATION.    See   Quantum   Meruit,  8. 

RE'SCISSION.    See  Sales,  11;  Vendor  and  Vendee,  1,  6,  12,  18,  15-18. 

RESIDENCE.     See  Corporations,  4-6;  Place  of  Trial,  U 

RES  JUDICATA.    See  Reclamation  Districts,  2,  8. 

RESTORATION.    See  Contracts,  0;   Vendor  and  Vendee,  18. 

RIGHT  OF  WAY.    See  Deeds,  1,  2;  Easements,  1-4;  7-9. 

RIPARIAN  RIGHTS.    See  Waters  and  Water  Rights,  4r-6. 
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BALES. 

1.  Warranty  —  TTsi  of  Term  Unnecessabt.  —  The  me  of  tlio 
word  '^warrant"  is  not  necessary  to  the  creation  and  existenee 
of  an  express  warranty  of  goods  sold  where  the  terms  of  the 
agreement  of  sale  designate  the  particular  quality  of  the  article 
to  be  delivered  in  phrases  which  are  well  known  to  the  trade  in 
respect  to  the  particular  article  purchased  and  sold.  (Barrios  t. 
Pacific  States  Trading  Co.,  637.) 

2.  Acceptance  of  Order  for  "Export-cured"  Codfish. — The  accept- 
ance of  a  written  order  for  a  certain  quantity  of  "export-cured" 
codfish  amounts  to  a  warranty  that  the  goods  when  packed  for 
shipment  should  measure  up  in  point  of  quality  to  the  full  mean- 
ing  of   the   term   "export-cured."     (Id.) 

3.  Action  for  Breach  of  Warranty — Evidence — Finding. — In  an 
action  for  breach  of  warranty  in  connection  with  the  pur- 
chase of  "export-cured"  codfish,  testimony  of  an  experienced  ex- 
porter that  every  can  to  the  number  of  eighty  or  a  hundred 
selected  at  random  from  the  general  lot  when  opened  at  a  for- 
eign port  contained  a  quantity  of  foul  liquid,  the  codfish  therein 
being  entirely  decomposed,  and  that  the  codfish  thus  found  to  be 
in  that  condition  was  not  "export-dried  codfish,"  if  believed 
by  the  court,  is  solBeient  to  sustain  a  finding  that  the  codfish  wore 
not  as  warranted.     (Id.) 

4.  Wrongful  Admission  of  Cumulative  Evidence. — The  wrongful 
admission  of  evidence  which  is  merely  cumulative  of  the  uncon- 
tradicted testimony  of  a  witness  whose  testimony  h  properly 
admissible  does  not  constitute  reversible  error.     (Id.) 

5.  Directions  to  Carrier  —  Modification  of  Contract  of  Pur- 
chase— Liability  for  Breach. — Where  the  contract  nf  sale  called 
for  "export-cured"  codfish,  the  seller  could  not,  without  the 
knowledge  and  concurrence  or  consent  of  the  purchaser,  modify 
such  contract  by  stamping  upon  each  package  of  codfish  the 
words,  "Perishable.  Store  away  from  boilers."  If  the  carrier 
disobeyed  the  instructions  evidently  intended  for  its  guidance,  its 
breach  of  duty  in  that  regard  cannot  be  charged  to  the  purchaser. 
(Id.) 

6.  Inspection  of  Codfish  During  Preparation — Waiver  of  War- 
ranty.— The  buyer  of  "export-cured"  codfish  is  entitled  to  rely 
upon  the  assurances  of  the  packer  that  the  goods  shipped  will 
be  of  the  quality  warranted  by  the  terms  of  the  written  agree- 
ment with  it,  and  the  mere  fact  that  an  agent  of  the  buyer 
sees  such  guods  in  the  process  of  preparation  and  expresses  a 
doubt  as  to  their  being  sufficiently  dried  cannot  be  held  to  either 
constitute  a  waiver  of  such  i^-arrauty  or  to  have  required  a  fur- 
ther  inspection    of   the   goods   after    they    have   been    sealed    and 
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packed  and  delivered  on  shipboard  at  the  point  of  sliipment  for 
the   place   of  their  destination.     (Id.) 

7.  Contracts  —  Time  fob  Performance  not  Specified  —  Presump- 
tion.— Where  a  contract  for  the  sale  and  deliverj  of  certain 
"skeletons"  for  bottling  whisky  provides  that  deliveries  are  to 
be  taken  before  a  given  date,  but  is  silent  as  to  when  the  orders 
for  the  "skeletons"  are  to  be  sent  to  the  seller,  the  law  will 
presume  that  such  orders  are  intended  to  be  given  within  a  rea- 
sonable time  before  the  daj  fixed  for  delivery.  (Charles  Boldt 
Co.  V.  Julius  Levin  Co.,  6G1.) 

8.  Breach  —  Action  for  Damages  —  Reasonable  Time  —  Duty  of 
Court  to  Determine — Evidence. — In  an  action  for  damages  for 
breach  of  such  a  contract  by  the  seller,  the  defense  being  that 
the  orders  for  the  "skeletons"  came  too  late  to  allow  delivery 
within  the  time  fixed  in  the  contract,  it  is  the  duty  of  the  trial 
court  to  find  what  constituted  a  reasonable  time  under  all  the 
circumstances,  and  for  that  purpose  it  may  properly  admit  evi- 
dence of  the  usual  time  required  and  allowed  for  the  filling  of 
such  orders,  of  the  previous  dealings  of  the  parties  with  respect 
to  the  time  allowed,  and  similar  matters.     (Id.) 

9.  Breach  of  Warranty  as  to  Purity — Notice  of  Defect — ^Evi- 
dence.— In  this  action  to  recover  the  purchase  price  of  cer- 
tain potassium  carbonate,  the  defendant  having  rejected  the  goods 
because  of  breach  of  warranty  as  to  purity,  the  correspondence 
between  the  parties  proved  that  defendant  gave  plaintiff  prompt 
notice  of  the  defect  in  the  material  purchased,  that  the  objections 
made  by  the  defendant  were  sufficiently  definite  to  cause  plain- 
tiff's assignor  to  believe  that  the  basis  of  objection  was  the 
failure  to  meet  the  required  percentage  of  purity  as  covered  by 
the  warranty,  and  that  the  subsequent  acts  of  defendant  did  not 
indicate  a  waiver  by  defendant  of  the  breach  thereof.  (Pacific 
W.  C.  Co.  V.  Western  W.  D.  Co.,  696.) 

10.  Kesale    of    Goods — Waiver    of    Breach. — A    breach    of    such    a 

warranty  is  not  waived  by  a  resale  of  the  goods  where  such 
resale  is  made  prior  to  any  opportunity  being  afforded  the  pur- 
chaser to  inspect  the  goods,  the  whole  arrangement  being  contin- 
gent upon  the  warranty  of  purity,  and  the  proposed  resale  is  not 

consummnted  on  account  of  the  breach  of  such  warranty.     (Id.) 

11.  Delivery    op   Goods   not   as   Warranted — Rescission — Tender. — 

Where  tho  goods  delivered  by  the  seller  are  not  as  warranted  and, 
therefore,  the  buyer  refuses  to  accept  the  same,  it  is  not  necessary 
for  the  buyer  to  rescind  the  contract  and  make  a  tender  of  the 
return  of  the  goods.  There  is  no  completed  contract  to  be 
rescinded.     (Id.) 

iSee  Contracts,  3;  Street  Law,  1,  4. 
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SAN  FBANGISCO  CHABTEB.    See  Municipal  Corporations,  23,  28. 

SATISFACTION.    See  Mortgages,  14. 

SKBViCfi.    See   Appeal,   27-29;   Street  Law,  2;    Summons. 

SPECIFICATIONS.     See  Appeal,  19. 

SPECIFIC  PEBFOKMANCE.     See  Contracts,  12,  IS,  20. 

STATE    LANDS. 

1.  Dismissal  of  Actions — Contest  of  State  Lands — Sufpicienot 
OF  Defendant's  Pleading — Review. — A  writ  of  mandate  will  not 
lie  to  compel  the  clerk  of  the  superior  court  to  file  and  enter 
in  his  register  dismissals  of  actions  instituted  in  the  superior 
court  on  reference  of  contests  of  conflicting  claims  to  the  right 
to  purchase  state  lands  by  the  state  surveyor-general,  where  the 
defendants  in  such  actions  filed  answers  and  cross-complaints,  to 
which  the  plaintiffs  filed  general  demurrers,  which  were  overruled. 
If  the  pleadings  of  the  defendants  were  insufficient,  plaintiffs' 
remedy  was  by  appeal.     (Montgomery  v.  Neilon,  184.) 

2.  CoNrucTiNG  Claims  to  Bight  to  PuRcnASE — Reference  of  Con- 
test— Jurisdiction  of  Superior  Court. — Actions  instituted  in  the 
superior  court  on  reference  of  contests  of  conflicting  claims  to  the 
right  to  purchase  state  lands  by  the  state  surveyor-general  are 
essentially  different  in  important  particulars  from  ordinary  actions 
at  law,  and  the  jurisdiction  of  the  superior  court  is  special,  being 
conferred  by  sections  3414  and  3415  of  the  Political  Code,  and 
when  invoked,  it  is  the  duty  of  the  court  to  proceed  and  deter- 
mine the  entire  controversy  referred  to  it  for  decisions.     (Id.) 

8.  All  Parties  Actors  —  Plaintiff  Without  Bight  to  Pur- 
chase— Right  to  Contest  Defendant's  Claim — Dismissal  of 
Pnoc'EKDiNQ. — In  such  a  contest  each  party  is  an  actor,  and  must 
clk'ge  and  prove  all  the  facts  essential  to  entitle  him  to  purchase* 
and  though  the  plaintiffs  have  no  right  to  purchase  the  land,  they 
can  contest  the  right  of  the  defendants  to  purchase  it,  but  they 
cannot  dismiss  the  entire  action  and  thus  deprive  the  defendants 
of  the  right  judicially  to  establish  the  validity  of  their  claim  to 
a  patent.     (Id.) 

STATUTE  OF  FBAUDS.    See  Contracts,  14-19,  22;  Leases^  1. 

STATUTE   OP  LIMITATIONS. 

1.  Note  Executed  Out  of  State — Action  to  Becovee  Unpaid  Bal- 
ance.— An  action  to  recover  the  balance  unpaid  on  a  promissory 
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note  executed  out  of  the  state  is  not  barred  by  the  provisions  of 
section  339  of  the  Code  of  Civil  Procedure,  where  the  action  is 
commenced  withiii  less  than  two  years  after  the  arrival  of  the 
defendant  within  the  state.  (State  National  Bank  y.  Kerfoot, 
198.) 

2.  Arrival  of  Defendant  in  State— Insufficient  Defense. — In 
such  an  action,  a  special  plea  that  the  defendant  was  ia  the 
state  for  more  than  two  years  after  the  cause  of  action  Mcrued, 
when  qualified  by  a  specific  admission  that  defendant  did  not 
arrive  within  the  state  until  a  given  date,  which  was  less  than  two 
years  before  the  commencement  of  the  action,  does  not  constitute 
a  defense  thereto.     (Id.) 

3.  Annulment  of  Award  of  Industrial  Accident  Commission — 
Time  for  Commencing  Action. — The  annulment  by  the  supreme 
court  of  an  award  of  the  Industrial  Accident  Commission  does  not 
constitute  the  reversal  of  a  judgment  upon  appeal  within  the  pro- 
visions of  section  355  of  the  Code  of  Civil  Procedure,  which 
allows  a  new  action  to  be  commenced  within  one  year  after  the 
reversal,  and  does  not  operate  to  extend  the  time  for  conmiencing 
the  action.     (Anderson  v.  National  Ice  etc.  Co.,  649.) 

4.  Insolvency  of  Fartt  —  Securing  of  Leave  to  Sue.  —  A  person 
haviriT  a  cause  of  action  against  a  corporation  which  has  been 
adjudged  insolvent  and  of  which  a  receiver  has  been  appointed 
cannot  postpone  the  running  of  the  statute  of  limitations  by 
delaying  the  securing  of  leave  of  court  to  file  a  suit  baaed 
thereon.     (People  v.  California  Safe  Deposit  etc.  Co.,  727.) 

5.  Appointment  of  Beceiver — Running  of  Statute. — The   appoint- 

ment of  a  receiver  does  not  affect  the  running  of  the  statute  of 
limitations.     (Id.) 

6.  When  Defense  of  Laches  Available. --.  The  defense  of 
laches  is  available  whenever  a  demand  or  other  preliminary  action 
is  necessary  on  the  part  of  the  plaintiff  and  such  action  is  not  taken 
within  the  period  of  the  statute  of  limitations.     (Id.) 

7.  Recovery  of  Installments  from  Insolvent  Corporation — Delay 
IN  Taking  Action.  —  A  right  of  action  to  recover  install- 
ments which  became  due  from  a  banking  corporation  more  than 
four  years  prior  to  the  filing  of  4  petition  in  intervention  in  a 
proceeding  brought  under  the  proviHions  of  the  Bank  Act  of 
March  24,  1903,  as  amended  in  1906,  for  the  purpose  of  ob- 
taining the  appointment  of  a  receiver  for  the  liquidation  of  the 
affairs  of  such  corporation,  is  barred  both  by  the  statute  of  limi- 
tations and  laches.     (Id.) 

See  Contracts,  10,  11;   Mortgages,  11,  12. 
STIPULATIONS.     See  Appeal,  2,  3;  Judgments,  1. 
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STOCK  AND  STOCKHOLDEBS.    See  Negligence,  26. 

STREET  IMPROVEMENTS.    See  Mechanics'  Liens,  1-4;  Street  Law, 
16,  19,  20. 

STREET  LAW. 

1.  Redemption    from    Sale  —  Duration   of   Bight.  —  The   right   of 

redemption  from  a  tax  sale,  or  from  a  sale  under  the  Street 
Improvement  Act,  continues  in  the  owner  indefinitely  until  notice 
of  redemption  is  given  and  a  deed  executed  in  accordance  with  the 
provisions  of  the  statute.  (Warden  y.  Bittleson  Law  etc.  Agency, 
1.) 

2.  Notice  of  Redemption — Personal  Service. — The  service  of  notice 
of  redemption  upon  the  owner,  as  provided  by  section  17  of  the 
Street  Improvement  Act  (Stats.  1909,  p.  1051),  means  personal 
service.     (Id.) 

3.  S'trict  Compliance  With  Statute  Essential  —  Want  of  In- 
jury Immaterial. — Assessments  for  street  improvements,  like  tax 
proceedings,  are  in  invitum,  and  where  the  statute  prescribes  the 
notice  which  is  to  divest  the  owner  of  his  title,  that  notice  must  be 
given.  It  is  never  a  question  whether,  by  reason  of  some  omission, 
the  owner  has  been  injured  or  misled,  but  whether  there  has  been 
a  compliance  with  everything  the  law  makes  a  condition  precedent 
to  the  right  to  a  deed.     (Id.) 

4.  Lands  Held  in  Co-owkership  —  Assessment  and  Sale.  —  Under 
the  Street  Improvement  Act  the  undivided  interest  of  each  co- 
owner  is  neither  assessed  nor  sold  separately,  but  each  parcel  of 
land  is  assessed  and  sold  in  solido,     (Id.) 

5.  Redemption  by  Tenant  in  Common. — A  redemption  by  a  ten- 
ant in  common  is  a  redemption  of  the  entire  estate,  and  not  merely 
of  his  undivided  interest,  though  he  doubtless  would  have  a  claim 
against  his  cotenants  for  reimbursement  to  the  extent  of  their  pro- 
portionate shares.      (Id.) 

6.  Termination  of  Right  of  Redemption  of  Co-owners. — ^The  pur- 

chaser at  a  tax  sale  cannot  proceed  by  "piecemeal"  to  cut  off 
the  right  of  redemption  of  each  part  owner.  If  the  whole  estate 
be  owned  in  common  by  two  or  more  as  cotenants,  and  if  any  of 
them  retains  the  right  to  redeem,  all  may  redeem.     (Id.) 

7.  Application  for  Deed— Certainty  of  Notice. — A  notice  of  re- 
demption must  fix  a  definite  and  certain  time  when  the  purchaser 
will  apply  to  the  tax  collector  for  a  deed.     (Id.) 

8.  Improvement  Act  of  1911 — Applicable  to  All  Municipautibs— 
Notice. — The  Improvement  Act  of  1911  is  expressly  made  ap- 
plicable to  all  niuTiicipalities  in  the  state,  and  where  a  newspaper 
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is  not  printed  or  circulated  in  the  citj,  notice  bj  posting  in  lieu 
of  publication  is  provided.  (Coleman  y.  Spring  Construction 
Co.,   201.) 

0.  Posting  of  Notice — Construction  op  Act. — As  the  Improve- 
ment Act  of  1^11  does  not  in  any  single  section  permit  the  publica- 
tion of  any  of  the  proceedings  in  a  newspaper  merely  circulated 
or  distributed  in  the  city  and  not  published  therein,  it  is  only 
in  a  city  where  no  newspaper  is  published  as  well  as  circulated 
that  notice  by  posting  alone  can  be  given.     (Id.) 

10.  Notice  of  Preliminary  Resolution — Time. — Ail  that  the  stat- 
ute requires  the  city  council  to  do,  in  so  far  a8  the  giving 
of  notice  of  the  preliminary  resolution  ia  concerned,  is  to  publish 
twice,  or  to  post  and  keep  posted  for  the  same  length  of  time  as 
publication  should  be  had,  a  copy  of  its  resolution  of  intention. 
As  under  any  circumstances  the  greatest  period  of  publication  is 
eight  days,  in  municipalities  where  a  newspaper  is  not  published 
and  circulated,  the  denmnds  of  the  statute  are  satisfied  if  the 
notices  are  posted  and  kept  posted  for  a  like  period.     (Id.) 

11.  Due  Process  —  Opportunity  to  Make  Protests  —  Power  of 
Legislature  to  Limit  Time — Jurisdiction  of  City  Council. — The 
guaranty  of  due  process  of  law  only  requires  that  the  lot  owners 
be  given  notice  of  the  intended  improvement,  and  that  they  be 
accorded  an  opportunity  to  protest  and  to  have  their  protests 
heard.  It  is  within  the  power  of  the  legislature  to  determine 
what  notice  is  sufficient  for  this  purpose,  and  the  city  council, 
having  given  the  prescribed  notice,  acquires  jurisdiction  for  all 
purposes  on  the  expiration  of  the  time  fixed  by  the  ftatute. 
Where  more  time  is  given  than  is  prescribed  by  the  statute,  but, 
notwithstanding  this,  no  protests  are  filed  during  the  time  given, 
or  at  any  time  thereafter,  the  court  cannot  be  required  to  nullify 
the  proceedings   resulting  therefrom.     (Id.) 

12.  Return  op  Warrant. — Wliere  the  warrant,  after  demand  for 
payment  is  made,  is  returned  to  the  superintendent  of  streets 
within  thirty  days  after  its  date,  this  constitutes  a  sufficient  re- 
turn under  section  25  of  the  act.     (Id.) 

13.  Void  Bonds — Cloud  on  Title — Equity. — A  bond,  if  void  on 
its  face  because  of  failure  to  contain  the  recitals  required  by  the 
act,  is  void  in  the  hands  of  an  innocent  purchaser  for  value  as 
well  as  in  the  hands  of  the  contractor,  and  does  not  constitute 
an  enforceable  obligation  against  the  lot  owner,  and  hence  easts 
no  cloud  upon  his  title.  If  there  be  no  cloud,  there  is  no  ground 
for  equitable  relief.     (Id.) 

14.  Removal  op  Cloud — Duty  of  Lot  Owner. — Under  the  amendinjar 

act   of   1915   the   lot   owner  may   remove  an   asserted   cloud   upon 
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his  title  hj  paying  the  obligation,  and  this  he  should  oifer  to  do 
before  he  seeks  equitable  relief.     (Id.) 

15.  Notice  of  Improvement  —  Height  op  Letters  —  Substantial 
Compliance  With  Act. — While  the  act  requires  that  the  heading, 
"Notice  of  Improvement/'  shall  be  "in  letters  not  less  than  one 
inch  in  length/'  if  the  words  "notice  of"  are  in  letters  of  one 
inch  in  length  and  the  word  "improvement"  in  letters  of  only 
five-eighths  of  an  inch  in  length,  there  is  a  sufficiently  substantial 
compliance  with  the  requirement  of  the  statute  to  warrant  the 
court  in  sustaining  the  proceedings  after  the  issuance  of  the  bond, 
in  view  of  the  conclusive  evidence  provision  of  section  66  of  the 
act.     (Opinion  of  supreme  court  on  denying  hearing.)      (Id.) 

16.  San  Francisco — ^Pleadino  op  Ordinance — How  Objection  Raised. 
In  an  action  to  foreclose  a  lien  for  the  improvement  of  a  street 
intersection  in  the  city  and  county  of  San  Francisco  under  the 
provisions  of  the  street  improvement  ordinance,  the  objection  that 
such  ordinance  is  pleaded  by  recital  instead  of  directly  should  be 
made  by  special  demurrer,  and  where  not  so  made  the  objection 
must  be  held  to  have  been  waived.     (Hutton  ▼.  Newhouse,  688.) 

17.  Record    on    Appeal — Want    op    Findings — Presumption. — When 

the  record  on  appeal  presents  a  judgment  without  findings, 
the  presumption  is  that  findings  were  waived.  This  presumption 
the  appellant  must  overthrow  by  embracing  in  his  record  on  ap- 
peal, an  affirmative  showing  by  bill  of  exceptions,  statement,  or 
other  appropriate  method  that  findings  were  not  waived.     (Id.) 

18.  Action  to  Foreclose  Lien  —  Implied  Findings  —  Sufpicibncy 
of  Evidence. — In  this  action  to  foreclose  a  lien  for  the  improve- 
ment of  a  street  intersection  in  the  city  and  county  of  San  Fran- 
cisco under  the  provisions  of  the  street  improvement  ordinance, 
the  evidence,  which  was  wholly  documentary,  was  sufficient  to  jus- 
tify the  implied  findings  of  the  trial  court.     (Id.) 

19.  SuppiciENCY  OF  Notice  of  Improvements.  —  Under  the  street 
improvement  ordinance  of  the  city  and  county  of  San  Francisco, 
the  posted  notice  of  improvements  need  only  state  briefly  the  im- 
provement proposed,  and  refer  to  the  resolution  of  intention  for 
further  particulars.     (Id.) 

20.  Payment  of  Assessments — Installment  Privilege — Election — 
BiOHT  TO  Foreclose  Lien.  —  While  the  street  improvement 
ordinance  of  the  city  and  county  of  San  Francisco  makes  provi- 
sion for  the  payment  of  assessments  in  installments  by  such  prop- 
erty owners  as  elect  to  bring  themselves  and  their  property  within 
the  terms  of  this  privilege  by  indicating  such  election  in  the 
manner,  and  by  executing  a  bond  in  the  form,  fully  set  out  in 
the  ordinance,  in  which  event  the  payment  of  the  assessment  is 
postponed  according  to  the  terms  of  the  ordinance  permitting  ftuch 
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installmeDt  payments,  and  provirling  for  ench  bond,  property 
owners  who  do  not  avail  Ihoniselves  of  the  privilege  of  paying  the 
assessment  in  installments,  or  execute  the  required  bond,  are  sub- 
ject to  suit  for  the  foreclosure  of  the  lien  upon  their  property  at 
any  time  after  such  lien  has  become  perfected  and  within  two 
years  after  the  proper  recordation  thereof.     (Id.) 

SUMMONS. 

Sebvics  by  Publication — Existence  of  Good  Cause  o»  Action— 
Refebence  to  Vebipied  Complaint  —  Substitition  of  Pbinted 
Complaint  —  Pbesumption.  —  Where  a  printed  form  of  com- 
plaint is  found  in  the  jurlgment-roll  in  a  given  action,  thia 
printed  form  containing  also  an  attached  printed  verification^ 
with  the  signatures  of  affiant  and  notary  public  all  printed,  as 
is  the  body  of  the  complaint,  and  the  order  for  publication  of 
summons  contained  in  such  judgment-roll,  by  reference  to  a  "veri- 
fied complaint  on  file"  therein,  recites  that  it  appears  to  the  court 
that  a  good  cause  of  aetion  exists  in  favor  of  the  plaintiff  and 
against  the  defendants,  and  the  judgment  therein  recites  that  the 
defendants  had  been  "duly  and  regularly  summoned  to  appear 
and  answer  plaintiff's  complaint/'  it  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the  trial  court  for  good 
cause  permitted  a  copy  of  the  complaint  filed  therein  to  be  sub- 
stituted in  lieu  and  place  of  the  originaL  (Shattuck  v.  Palmer, 
701.) 

6ee  Justices'  Courts. 

SURETIES. 

1,  Conditional  Fbanchise  to  Constbuct  Stbeet  Baiiaoad — ^Bbxach-— 
Liability  of  Subety. — Where  by  the  terms  of  an  ordinance  grant- 
ing a  franchise  to  construct  a  street  railroad  in  a  given  municipal 
corporation  it  was  to  be  operative  only  in  the  event  that  the 
Railroad  Conunission  within  four  months  thereafter  issued  its 
certificate  of  approval,  the  obtaining  of  such  certificate  of  approval 
was  a  condition  precedent  to  the  granting  of  the  franchise,  and 
where  such  condition  was  not  performed,  such  franchise  never 
vested  in  the  railroad  company,  and,  therefore,  there  could  be  no 
breach  or  failure  to  perform  the  conditions  of  such  franchise  by 
the  railroad  company  which  would  render  its  surety  liable.  (Mill 
Valley  v.   National   Surety   Co.,   640.) 

2.  Invalid  Conteact  —  Pebfobmance  Bond  not  Enfobceable.  — 
Where  a  bond  is  given  for  the  performance  of  a  contract,  and  the 
latter  is  not  binding  upon  the  parties  for  any  renson.  there  'w  no 
consideration  for  the  boud,  and  nu  action,  ti.ciciuit;|  can  be  uiuiu- 
tained  oix  it.     {l^-) 
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3.  FoitrxiTUBS  Pbovision  Self-executing.  —  A  prorision  In  an 
ordinance  granting  a  franchise  to  constrttct  a  street  railroad  that 
if  a  certificate  of  approval  of  the  Bailroad  Commission  is  not  ob- 
tained within  four  months  from  the  granting  of  the  franchise,  it 
shall  be  forfeited,  is  self -executing  and  does  not  require  a  judgment 
of  the  state  to  accomplish  that  purpose.     (Id.) 

4.  Performance   of   Work   in*  Anticipation    of   Certificate.— ^The 

fact  that  the  railroad  company,  in  anticipation  of  being  granted 
a  certificate  of  approval,  did  some  minor  construction  work  would 
not  render  its  surety  answerable  on  its  bond  given  to  secure  the 
performance  of  the  terms  and  conditions  of  the  franchise  which 
was  forfeited  because  of  failure  to  secure  such  certificate.     (Id^) 

See  Mechanics'  Liens,  9. 

8TTRVEY. 

Location — Question  of  Fact — ^Finding. — ^The  whole  question  -con- 
corning  the  location  of  a  government  comer  is  one  of  fact, 
and  a  trial  court  having  determined  it,  that  ends  the  matter  so 
far  as  an  appellate  court  is  concerned,  provided  there  is  whstan- 
tial  evidence  to  support  the  trial  court's  conclusion*  (Golden  t. 
aty  of  Vallejo,   113.) 

TELEGRAPHS  AND  TELEPHONES.    See  Negligence,  16-18. 

TIME.    See  Bill  of  Exceptions,  2,  3,  5;  New  Trial,  5;  Sales,  7,  8. 

TITLE. 

Possession — Presumption. — Actual  possession  establishes  the  presump- 
tion of  title  and  right  to  possession,  which  can  only  be  overcome 
by  proof  of  anterior  possession  or  title  from  a  paramount  source. 
(Western   California  L.  Co.  v.  Welch,  435.) 

See  Banks  and  Banking,  1;  Contracts,  4,  5;  Estates  of  Deceased 
Persons,  1,  2;  Highways,  2,  8;  Vendor  and  Vendee.  27. 

TORTS.     See  Employer  and  Employee,  8,  9;   Municipal  Corporation^, 
24. 

TRESPASS.    See  Landlord  and  Tenant,  1* 

TRIAL. 

LiUdino  Questions — Discretion-^  Abuse. — The  matter  of  permit- 
ting leaiiing  questions  to  be  asked  is  largely  within  the  dis- 
cretion of  the  trial  court,  and  where,  as  in  this  case,  the  witness 
was  an  old  man,  quite  deaf,  stricken  with  paralysis,  and  feeble  in 
mind  and  body,  it  canuot  be  said  tbut  the  trial  court  abused  its 
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discretion  in  permitting  leading  qnestions,  particularly  where  there 
was  no  curtailment  of  the  right  and  privilege  of  cross-examination. 
(Mead  ▼.  Mead,  280.) 

See   Criminal  Law,  8. 

TRUSTS. 

1.  Power  of  Trustees  to  Givb  Away  Subject  Matter — ^Tma 
OF  Donee. — Trustees  may  not  give  away  the  subject  matter  of 
their  trust,  nor  can  a  person  who  acquires  trust  property  with- 
out consideration  successfully  maintain  he  has  a  legal  right  to  the 
property  so  acquired.     (City  of  Fort  Bragg  v.  Brandon,  227.) 

2.  MuNictPAii  Corporations — Gift  of  Feb  in  Reversion  bt  Trus- 
tees— Transaction  and  Deeds  Void. — A  transaction  whereby  the 
trustees  of  a  municipal  corporation  have  an  understanding  with  a 
given  individual  that  upon  the  pretence  of  selling  certain  real 
property  owned  by  the  municipality  for  a  valuable  consideration, 
they  will  convey  title  in  fee  to  him,  and  in  lieu  of  the  payment 
of  the  consideration,  they  will  immediately  take  back  aa  a  part 
of  the  same  transaction  a  limited  conditional  title,  leaving  such 
individual  the  fee  in  reversion,  is  void;  and  deede  executed  and 
delivered  pursuant  to  such  transaction  convey  no  title.     (Id.) 

3.  Confidential     Relations  —  Burden     of     Proof — evidence. — In 

this  action  to  declare  a  trust  in  certain  real  property,  involv- 
ing transactions  between  two  deceased  brothers  and  their  de- 
ceased father  relative  to  the  sale  of  property  and  a  reconveyance 
to  one  of  the  brothers  upon  the  default  of  the  purchaser, 
conceding  that  a  confidential  relation  existed  between  the  deceased 
brothers  and  that,  therefore,  the  burden  was  upon  the  defendant 
to  show  that  the  transactions  between  the  deceased  brothers  relat- 
ing to  the  property  in  dispute  were  conducted  and  consummated 
with  fairness,  honesty,  and  good  faith,  the  evidence  was  sufficient 
to  overcome  or  dispel  any  presumption  of  bad  faith  on  the  part 
of  the  brother  to  whom  the  reconveyance  was  made.  (Forbes  v. 
Forbes,  365.) 

4.  Action  to  Enforce — Special  Defense — Failcre  of  Court  to 
Make  Finding. — In  an  action  to  enforce  a  trust  in  real  prop- 
erty, the  plaintiff  may  not  complain  that  the  trial  court  failed 
to  find  on  a  special  defense  interposed  by  the  defendant.     (Id.) 

See  Contracts,  23,  25;  Quieting  Title,  6,  7. 

UNDUE  INFLUENCE.    See  Deeds,  6,  14,  15;   Money  Had  and  Be- 
ceived,  2,  3. 

UNSOUND  MIND.     See  Deeds,   7. 
USURY.     See   Chattel   Mortgages,  8. 


Vendor  and  Vendee.  893 


VARIANCE. 

When  Qboukd  fob  Reversal. — Variance  between  the  allegations  of 
the  complaint  and  the  facts  shown  does  not  constitute  sufficient 
ground  for  reversal  of  the  judgment  where  the  defendant  was  not 
injured   thereby.     (Lompoc  Produce   etc.   Co.   ▼.   Browne,   607.) 

See   Contracts,   33. 

VKNDOR  AND  VENDEE. 

1.  Failure  op  Consideration — Right  of  Vendee. — In  this  case,  the 
long-continued  failure  of  the  vendor  to  make  certain  street  im- 
provements in  accordance  with  its  agreement  with  the  purchaser 
constituted  a  clear  failure  of  consideration,  and  under  the  termb 
of  subdivision  4  of  section  1689  of  the  Civil  Code,  entitled  the 
latter  to  rescind  the  contract.  (Grotheer  v.  Panama-Paciiie  Land 
Co.,   19.) 

2.  Extension  of  Time  for  Performance — Waiver  of  Right  to 
Rescind. — The  right  of  the  vendee  to  rescind  such  contract  was  not 
waived  bj  her  acceptance  of  the  vendor's  proposition  to  defer  pay- 
ment of  the  balance  due  under  the  contract  until  the  improvements 
were  made,  where  such  improvements  were  not  made  within  a  rea- 
sonable time  thereafter.     (Id.) 

3.  Cost  of  Performance  Immaterial. — The  fact  that  the  perform- 

ance  of   the   agreement  by   the   vendor   would   entail   considerable 
expense  would  not  excuse  performance  of  its  obligation.     (Id.) 

4.  Contract  for  iSale  of  Land — Fraud  and  Mistake — Materiality 
OF  Mistake — Finding — Evidence. — In  this  action  to  rescind 
a  contract  to  purchase  land  on  the  ground  that  the  contract  was 
entered  into  as  a  result  of  false  and  fraudulent  representations 
and  mistake  in  regard  to  the  amount  of  the  land  conveyed,  the 
difference  in  value  between  the  acreage  received  and  the  acreage 
intended  to  be  sold  was  sufficient  to  justify  the  court  in  finding 
that  the  mistake  was  a  material  one  when  taken  in  connection  with 
the  plaintiff's  testimony  that  he  would  not  have  entered  into  the 
contract  had  he  not  believed  that  the  land  contained  the  number 
of  acres  represented.     (Mosher  ▼.  Lack,  23.) 

5.  Consideration  of  Price  per  Acre — Presumption. — In  such 
an  action  there  is  always  a  presumption  that  where  the  price  per 
acre  was  considered,  the  quantity  influenced  the  buyer  as  an  induce- 
ment to   pay  the  gross  amount  agreed  upon.     (Id.) 

6.  Rescission  op  Contract  —  Recovery  of  Value  of  Improve- 
ments.— Where  the  contract  provided  for  the  sale  and  purchase  of 
an  undivided  one-half  of  the  land,  the  court  in  adjudging  a  rescis- 
sion of  the  contract  on  the  grounds  of  false  and  fraudulent  repre- 
sentations on  the  part  of  the  vendor  did  not  err  in  allowing  the 
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plaintiff  to  recover  one-half  of  the  value  of  ihe  improvements  placed 
upon  the  propertj.  (Id.) 
7.  Value  and  Cost  of  Improve mknts—Evidkncb. — In  such  me- 
tion  to  rescind  the  contract  of  purchase  on  the  ground  of  false 
and  fraudulent  representations  on  the  part  of  tht  vendor,  the  eourt 
did  not  err  in  permitting  the  plaintiff  and  a  civil  engineer  who  was 
acquainted  with  the  property  to  testify  in  regard  to  the  cost  and 
value  of  the  improvements  placed  upon  the  land.     (Id.) 

8.  EXBCUTOBT      CONTftAGT — FkaUDULENT      SEPHESENTATIONS  —  ACTION 

FOB  Damages — Tendeb. — Where  the  purchaser  under  an  executory 
contract  for  the  sale  of  land,  after  discovery  of  fraudulent  rep- 
resentations of  the  vendor  as  to  the  identity  of  the  land,  elects 
to  affirm  the  contract  and  sues  to  recover  the  amounts  paid  for 
improvements  placed  on  the  wrong  land,  together  with  the  differ- 
ence between  the  value  of  the  land  covered  by  the  contract  and 
the  value  of  the  land  represented  as  covered  by  the  contract, 
the  facts  that  she  is  indebted  under  the  contract  for  an  unpaid 
balance  on  the  purchase  price,  that  at  the  time  of  bringing  the 
action  she  is  in  default  in  her  payments,  and  that  she  does  not 
allege  tender  of  the  amounts  due,  are  not  fatal  to  her  cause  of 
action.     (Pembrook   v.    Houston,   54.) 

9.  Pleading — Insuppicient  Statement  of  Facts — Demubbeb. — 
Where  the  complaint  in  such  action  does  not  disclose  any  direct 
allegation  of  facts  which  would  constitute  misrepresentation  as 
to  the  land  to  be  conveyed  under  the  contract,  if  there  is  an  at- 
tempt to  plead  the  facts  relied  on  as  establishing  fraud,  the  main 
weakness  of  the  complaint  being  in  the  sufficiency  of  their  state- 
ment, rather  than  an  entire  failure  of  statement,  the  complaint  is 
sufficient,  in  the  absence  of  a  special  demurrer.     (Id.) 

10.  False  Representations — Findings — EMdence. — ^In  this  aetion 
for  damages  alleged  by  plaintiff  to  have  been  sustained  by  her 
by  reason  of  having  entered  into  a  contract  with  one  of  the 
defendants  for  the  purchase  of  certain  real  property  induced  by 
the  false  representations  of  the  agents  of  such  defendant,  the  finding 
of  the  trial  court  that  the  representation  complained  of  was 
not  made  is  amply  sustained  by  the  evidence.  (Duff  t.  Hogan, 
362.) 

11,  Forfeiture   Clause   in   Contract — Waiver   op — How   Bxvived. — 

Where  an  executory  contract  for  the  sale  of  real  property  pro- 
vides  that  if  the  vendee  fails  to  make  any  of  the  payments 
provided  within  the  time  or  according  to  the  terms  of  the  con- 
tract, the  vendors  shall  be  rele&sed  from  all  obligations  in  law 
or  equity  to  convey  the  premises,  and  the  purchaser  shall  forfeit 
the  same   and    his   rights  under    the  contract,   and    the   vendors 
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shall  be  entitled  to  possession  of  the  premises  and  remove  the 
vendee  therefrom,  but  the  vendors  accept  payments  on  account 
while  the  vendee  is  in  arrears  with  respect  to  payments  due,  a 
temporary  suspension  of  the  right  of  forfeiture  is  created  which 
can  only  be  restored  by  giving  a  definite  and  specific  notice  of  an 
intention  to  enforce  it.     (La  Chance  v.  Brown,  500.) 

12.  DestbucHon  of  Improvements — ^Loss  or  Yendoe — ^Bight  of 
Vendee  to  Rescind. — When  there  exists  an  executory  contract  for 
the  sale  and  conveyance  of  real  property,  and  improvements  which 
constituted  a  material  part  of  the  consideration  have  been  de- 
stroyed, the  loss  falls  upon  the  vendor,  and  the  vendee  has  a 
right  to  rescind   the  contract.  (Id.) 

13.  Waives  of  Right  of  Rescission  —  Agreement  to  Restore 
PREMISES — Effect  on  Obugations  of  Vendee. — ^If  such  vendee 
elects  that  the  contract  remain  in  force,  and  concurrently  the 
vendors  agree  to  restore  the  premises,  and  proceed  to  the  per- 
formance of  their  agreement,  the  obligation  of  the  vendee  to  pay 
the  installments  named  in  the  contract  of  purchase  remains  an 
obligation  in  force.     (Id.) 

14.  Revival  of  Right  of  Forfeiture — Reasonable  Tims  to  Com- 
ply.— Where  at  such  time  certain  installments  were  due,  but 
the  right  of  the  vendors,  by  reason  of  their  nonpayment,  to  insist 
upon  forfeiture  of  the  vendee's  rights  was  in  suspension  because 
of  their  acts  of  waiver,  they  could  revive  this  right  only  by  giving 
the  vendee  a  reasonable  time  within  which  to  perform.     (Id.) 

15.  Destruction  of  Improvements — Revival  of  Right  of  For- 
feiture Before  Restoration  Unreasonable. — Where  the  improve- 
ments which  constituted  a  material  part  of  the  consideration  were 
destroyed,  but  the  vendee  waived  his  right  to  rescind  and  concur- 
rently the  vendors  promised  to  make  the  necessary  repairs,  it  was 
not  reasonable  that  the  vendors  should  attempt  to  revive  their 
right  of  forfeiture  because  of  delinquent  installments  until  first 
they    completed   those    Repairs.     (Id.) 

16.  Sale  to  Third  Party — Abandonment  of  Contract — ^Right 
TO  Rescind. — The  vendors  under  an  executory  contract  for  the 
sale  of  real  property,  by  selling  the  property  to  others  than  the 
vendee  under  such  contract,  without  the  latter's  knowledge  and 
consent,  do  not  thereby  abandon  the  contract,  giving  such  vendee 
a  right  to  rescind,  unless  such  vendors  part  with  title  to  the 
property  without  reserving  and  protecting  such  vendee^i  rights 
under  the  executory  contract  of  purchase.     (Id.) 

17.  Case  at  Bar — Action  to  Recover  Purchase  Monet — ^Want 
OF  Grounds. — Where,  as  in  this  case,  neither  party  to  the  executory 
contract  for  the  purehsse  of  real  property  is  in  default,  au'I  the 
contract   has   not   been  abandoned  or  otherwise  rescinded   by  the 
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plaintiff  to  recover  one-half  of  the  value  of  ihe  iraprovements  placed 
upon  the  property.     (Id.) 

7.  Valuk  and  Cost  of  Impsovxmxnts— Evidencs. — In  Boeh  ae- 
tion  to  rescind  the  contract  lof  purchase  on  the  ground  of  falae 
and  fraudulent  representations  on  the  part  of  the  vendor,  the  eonit 
did  not  err  in  permitting  the  plaintiff  and  a  civil  engineer  who  was 
acquainted  with  the  property  to  testify  in  regard  to  the  cost  and 
value  of  the  intprovements  placed  upon  the  land.     (Id.) 

8.  Ezscutobt    OoNntAGT  —  Fraudulent    Bxpbxsemtations  —  AcnoN 

FOB  Damages — Tendeb. — Where  the  purchaser  under  an  exeeutory 
contract  for  the  sale  of  land,  after  discovery  of  fraudulent  rep- 
resentations of  the  vendor  as  to  the  identity  of  the  land,  eleets 
to  affirm  the  contract  and  sues  to  recover  the  amounts  paid  for 
improvements  placed  on  the  wrong  land,  together  with  the  differ- 
ence between  the  value  of  the  land  covered  by  the  contract  and 
the  value  of  the  land  represented  as  covered  by  the  contract, 
the  facts  that  she  is  indebted  under  the  contract  for  an  unpaid 
balance  on  the  purchase  price,  that  at  the  time  of  bringing  the 
action  she  is  in  default  in  her  payments,  and  that  she  does  not 
allege  tender  of  the  amounts  due,  are  not  fatal  to  her  cause  of 
action.     (Pembrook  v.   Houston,   54.) 

9.  Pleading — Insufficient  Statement  of  Facts— Demubbsb. — 
Where  the  complaint  in  such  action  does  not  disclose  any  direct 
allegation  of  facts  which  would  constitute  misrepresentation  as 
'  to  the  land  to  be  conveyed  under  the  contract,  if  there  is  an  at- 
tempt to  plead  the  facts  relied  on  as  establishing  fraud,  the  main 
weakness  of  the  complaint  being  in  the  sufficiency  of  their  state- 
ment, rather  than  an  entire  failure  of  statement,  the  complaint  is 
sufficient,  in  the  absence  of  a  special  demurrer.     (Id.) 

10.  False  Bepbesentationi^ — Findings — Evidence. — ^In  this  action 
for  damages  alleged  by  plaintiff  to  have  been  sustained  by  her 
by  reason  of  having  entered  into  a  contract  with  one  of  the 
defendants  for  the  purchase  of  certain  real  property  induced  by 
the  false  representations  of  the  agents  of  such  defendant,  the  finding 
of  the  trial  court  that  the  representation  complained  of  was 
not  made  is  amply  sustained  by  the  evidence.  (Duff  t.  Hogan, 
362.) 

11.  Fobfeitube   Clause  in   Contbact — ^Waiveb  of — How   Revived. — 

Where  an  executory  contract  for  the  sale  of  real  property  pro- 
vides that  if  the  vendee  fails  to  make  any  of  the  payments 
provided  within  the  time  or  according  to  the  terms  of  the  con- 
tract, the  vendors  shall  be  released  from  all  obligations  in  law 
or  equity  to  convey  the  premises,  and  the  purchaser  shall  forfeit 
the  same   and    his   rights  under    the   contract,  and    the    vendors 
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onlj  an  option  on  which  he  will  not  be  bound  unless  he  elects  to 
take  the  property  under  the  option  and  upon  the  terms  and  con- 
ditions set  out  therein,  an  action  in  implied  assumpsit  as  for 
money  had  and  received  will  not  lie  to  recover  the  money  paid 
on  account   of  the  original  contract.     (Id.) 

23.  Purchase    of    Property    of    Insolvent    Corporation — Payment 

OF  Personal  Debts  of  Officer — Liabiuty  to  Trustee  in  Bank- 
EUPTOT. — Where,  pursuant  to  an  agreement  with  the  president 
and  manager  of  a  corporation,  who  is  also  the  owner  of  all  its 
capital  stock,  with  the  exception  of  one  share,  for  the  purchase 
of  the  property  of  such  corporation  and  without  knowledge  of 
its  insolvent  condition,  a  person,  in  addition  to  paying  a  certain 
sum  to  the  corporation,  pays  off  and  discharges  certain  personal 
debts  of  such  president  and  manager  covering  money  borrowed 
by  him  for  the  use  of  the  corporation,  upon  the  adjudication  of 
such  corporation  a  bankrupt  within  four  months  thereafter,  such 
person  cannot  be  held  liable  a  second  time  to  the  trustee  in 
bankruptcy,  there  being  no  charge  of  fraud  and  no  attempt  to 
rescind  the  contract  of  sale.     (Doughty  v.   Moors,   664.) 

24.  Sahsfagtion  of  Liability  to  Self — Subsequent  Liability  to 
Trustee. — The  fact  that  one  of  the  amounts  of  the  indebted- 
ness so  discharged  was  a  note  payable  to  himself  would  not  make 
such  person  liable  a  second  time  to  the  trustee  in  bankruptcy. 
(Id.) 

25.  Assignment  of  Contract  of  Sale — Liability  op  Assignee  to 
Vendor. — Where  the  vendees  under  a  contract  for  the  sale  of 
real  property  assign  their  "right,  iitle  and  interest"  in  the  con- 
tract to  another,  but  no  words  appear  in  the  instrument  of  assign- 
ment by  which  the  latter  agrees  to  assume  the  obligations  of 
the  vendees,  he  is  not  liable  to  the  vendor  for  the  unpaid  balance 
of  the  purchase  price.     (Beazley  v.  Etebree,  706.) 

25.  Construction  op  Agreement — Option. — A  written  instrument  re- 
lating to  the  sale  and  purchase  of  a  certain  piece  of  real  property 
which  contains  terms  which  are  appropriate  to  create  reciprocal 
obligations  is  not  a  mere  option.     (Id.) 

27.  Conveyance  to  Third  Party — Breach  of  Contract — Evidenoe. — 
Evidence  that  the  vendor  has  transferred  a  right  of  way  over 
the  property  agreed  to  be  sold  to  a  third  party  is  not  suffi- 
cient to  warrant  a  conclusion  that  the  vendor,  upon  proper  tender 
and  demand,  will  not  be  able  to  deliver  such  a  title  as  he  con- 
tracted to  furnish.     (Id.) 

VERDICT. 

Judgments — Revert al  on   Appeal — New   Trial — Identical   Facts 

Directed  Verdict. — Where,  on  a   new   trial    of    an  action    after 
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rendors,  no  cause  of  action  exists  entitling  the  vendee  to  recover 
the  moneys  which  have  been  paid  by  him  on  account  of  said 
contract.     (Id.) 

18.  Kescission  of  Contract — False  Bspkbsentations — Oonfuct  of 
Evidence — Appeal. — In  an  action  to  rescind  a  contract  for  the 
purchase  of  certain  residence  property,  to  cancel  a  note  and 
mortgage  given  as  part  payment  and  to  recover  the  money  paid 
thereon,  on  the  ground  of  alleged  false  representations  on  the 
part  of  the  vendor,  if  the  evidence  with  reference  to  the  alleged 
representations  is  conflicting,  the  finding  of  the  trial  court  is 
conclusive  on  appeal.     (Crist  v.  Fife,  50^.) 

19.  Agreement  of  Exchange — Fraudulent  Representations — Au- 
TiON  to  Annul — Proof. — In  an  action  to  annul  an  agreement 
of  exchange  of  real  property  for  stock  in  a  certain  corporation, 
on  the  ground  of  fraudulent  representations,  proof  that  certain 
admitted  representations  were  made  and  that  the  same  were  false 
or  fraudulent,  will  not  entitle  plaintiff  to  judgment  where  the 
court  finds  that  the  plaintiff  did  not  rely  upon  such  zepresenta- 
tions.     (Arendt    v.    McConnell,   511.) 

20.  Consideration. — Where   the   defendant,   in   addition   to   delivering 

to  the  plaintiff  a  certificate  for  the  required  number  of  sharos 
of  stock  in  the  given  corporation,  paid  to  the  co-owner  of  plaintiff 
a  given  sum  of  money,  which  sum  was  claimed  by  such  co-owner 
as  a  commission  for  negotiating  the  exchange,  and  assumed  certain 
indebtedness  upon  the  real  property  conveyed  to  him  by  plaintiff 
and  his  co-owner,  and  agreed  to  hold  them  harmless  from  such  in- 
debtedness, it  cannot  be  said  that  there  was  a  failure  of  considera- 
tion for  the  contract  of  exchange,  although  the  stock  never  had 
any  value.     (Id.) 

21.  Mutual  Abandonment  of  Contract — Right  of  Vendee  to  Re- 
cover Moneys  Paid. — ^Where  a  contract  for  the  sale  of  real  prop- 
erty has  been  mutually  abandoned  or  rescinded  by  the  parties 
thereto  and  such  abandonment  or  rescission  is  unconnected  with 
any  new  contract  or  other  agreement  affecting  the  purchaser's 
rights  in  the  premises,  the  purchaser  is  entitled  to  maintain  an 
action  in  implied  a98ump8it  as  for  money  had  and  received  to 
recover  the  money  which  he  has  paid  on  account  of  such  contract. 
(Hieatt  v.  Gassen,  620.) 

22.  Sdbstitution  of  New  Contilvct  —  Acceptance  by  Pur- 
chaser— Moneys  Paid  Under  Original  Contract  not  Recover- 
able.— Where  the  parties  to  an  agreement  for  the  sale  of  the 
real  property  substitute  therefor  an  agreement  of  the  vendor  to 
convey  to  the  purchaser  a  part  of  the  property  included  in  the 
original  sale,  and  the  purchaser  accepts  this  new  agreement  with 
the  additional  advantage  that   on  his  part  the  new  agreement   is 
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only  an  option  on  which  he  will  not  be  bound  unless  he  elects  to 
take  the  property  under  the  option  and  upon  the  terms  and  con- 
ditions set  out  therein,  an  action  in  implied  assumpsit  as  for 
money  had  and  received  will  not  lie  to  recover  the  money  paid 
on  account  of  the  original  contract.     (Id.) 

23.   PXTRCHASE     OF     PROPERTY     OP     INSOLVENT     CORPORATION — PAYMENT 

or  Personal  Debts  of  Officer — Liability  to  Trustee  in  Bank- 
ruptcy.— Where,  pursuant  to  an  agreement  with  the  president 
and  manager  of  a  corporation,  who  is  also  the  owner  of  all  its 
eiapital  stock,  with  the  exception  of  one  share,  for  the  purchase 
of  the  property  of  such  corporation  and  without  knowledge  of 
its  insolvent  condition,  a  person,  in  addition  to  paying  a  certain 
sum  to  the  corporation,  pays  off  and  discharges  certain  personal 
debts  of  such  president  and  manager  covering  money  borrowed 
by  him  for  the  use  of  the  corporation,  upoti  the  adjudication  of 
such  corporation  a  bankrupt  within  four  months  thereafter,  such 
person  cannot  be  held  liable  a  second  time  to  the  trustee  in 
bankruptcy,  there  being  no  charge  of  fraud  and  no  attempt  to 
rescind  the  contract  of  sale.     (Doughty  v.   Moors,   664.) 

24.  Bahsfaction   of   Liability    to   Self — Subsequent   Liability   to 

Trustee. — The  fact  that  one  of  the  amounts  of  the  indebted- 
ness so  discharged  was  a  note  payable  to  himself  would  not  make 
such  person  liable  a  second  time  to  the  trustee  in  bankruptcy. 
(Id.) 

25.  Assignment  of  Contract  of  Sale — Liability  of  Assignee  to 
Vendor. — Where  the  vendees  under  a  contract  for  the  sale  of 
real  property  assign  their  "right,  litle  and  interest"  in  the  con- 
tract to  another,  but  no  words  appear  in  the  instrumont  of  assign- 
ment by  which  the  latter  agrees  to  assume  the  obligations  of 
the  vendees,  he  is  not  liable  to  the  vendor  for  the  unpaid  balance 
of  the  purchase  price.     (Beazley  v.  Embree,  706.) 

26.  Construction  op  Agreement — Option. — A  written  instrument  re- 
lating to  the  sale  and  purchase  of  a  certain  piece  of  real  property 
which  contains  terms  which  are  appropriate  to  create  reciprocal 
obligations  is  not  a  mere  option.     (Id.) 

27.  Conveyance  to  Third  Party — Breach  op  Contract — Evidence. — 

Evidence  that  the  vendor  has  transferred  a  right  of  way  over 
the  property  agreed  to  be  sold  to  a  third  party  is  not  suffi- 
cient to  warrant  a  conclusion  that  the  vendor,  upon  proper  tender 
and  demand,  will  not  be  able  to  deliver  such  a  title  as  he  con- 
tracted to  furnish.     (Id.) 

VERDICT. 

Judgments — Revert al   on    Appeal — New    Trial — Identical   Facts- 
Directed  Verdict. — Where,  on  a   new   trial    of    an  action    after 
41  C»I.  App. — 57 


898  Waiver. 

VETIDICT    (Continued). 

reversal  of  a  former  judgment  bj  the  supreme  court,  the 
evidence,  tested  by  the  standard  of  the  evidence  given  at  the 
former  trial  as  recited  by  the  supreme  court,  is  without  material 
difference  or  addition,  and  presents,  in  substance,  the  identical  case 
which  has  been  declared  by  the  supreme  court  to  be  without  legal 
merit,  the  trial  court  is  justified,  and  it  is  its  duty,  to  direct  a 
▼erdi^t '  in  accordance  with  the  decision  of  the  supreme  court. 
(Arnold  T.  Terminal  Bys.,  4S8.) 

6ee  Appeal,  5;  Employer  and  Employee,  10;  Juries  and  Jurors, 
7;   Quantum   Meruit,  I. 

WAIVEB. 

When  Dirbctid  Yjsbaiot  Psopiol — While  waiver  is  a  mixed  qneatioA 
of  law  and  fact,  when  but  one  inference  can  be  drawn  from  the 
facts,  it  is  not  error  for  the  court  to  charge  the  jury  that  these 
facts  constitute  waiver.  (Lompoc  Produce  etc  Co.  v.  Browne, 
607.) 

See  Bill  of  Exceptions,  6;    Contracts,   31,  32;    New   Trial,   6; 
Sales,  6,  9,  10;  Vendor  and  Vendee,  11,  13,  15-17;  Waiver. 

WABBANTT.    See  Sales,   1-3,  9. 

WATEBS    AND    WATEB    BIGHTS. 

1.  Title  by  Pmscription— Payment  of  Taxm— Whkw  Findino 
Unnecessaby. — In  an  action  to  establish  a  prescriptive  title  to 
a  water  right  in  a  stream  or  creek  to  which  the  lands  of  the 
party  claiming  the  right  are  riparian,  the  failure  of  the  court  to 
find  that  the  taxes  had  been  levied  and  assessed  on  the  water 
right  and  paid  by  the  parties  in  whom  the  title  to  the  water 
right  is  found  is  not  fatal  to  the  judgment,  where  no  evidenee 
was  intror!uced  by  the  opposing  party  that  any  taxes  were  or 
ever  had  been  levied  and  assessed  upon  such  water  right  (Mon- 
roe V.  Pleasants,   139.) 

2.  Amount  of  Wateb  Defendants  ENTrn^SD  to— <}ebtaintt  of 
Judgment. — In  such  action  the  findings  and  judgment  of  the  trial 
court  are  not  void  for  uncertainty  for  failure  to  specify  in  inches 
the  amount  of  water  to  which  the  'defendants  are  entitled,  where 
it  finds  that  the  plaintiff  is  entitled  to  the  use  of  none  of  the 
waters  of  the  stream  in  question,  but  that  the  defendants,  having 
since  a  given  date  continuously  used  all  the  water  thereof  for 
beneficial  purposes,  are  entitled  to  all  said  water,  and  it  is  further 
found  that  the  quantity  of  water  flowing  in  said  stream  does  not 
exceed  fifty  inches,  measured  under  a  four-inch  pressure.     (Id.) 
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WATERS  AND  WATER  RIGHTS  (Continued). 
8.  Right  to  Waters  op  C&sek — Appropeiation — Finding — EVidenob. 
In  this  action  to  enjoin  the  defendant  from  maintaining  on  cer- 
tain of  the  plaintiff's  lands  a  dam  and  a  ditch,  thereby  water 
was  diverted  from  a  given  creek  to  the  lands  of  the  defendant, 
the  finding  of  the  trial  court  that  the  plaintiff  for  more  than 
twentj  years  prior  to  the  commencement  of  this  action  had  con- 
tinuously and  uninterruptedly  used,  by  virtue  of  rights  acquired 
as  an  appropriator,  until  interfered  with  by  defendant,  aU  the 
waters  of  such  creek  for  a  stated  beneficial  purpose  and  that  aU 
said  waters  were  necessary  for  that  purpose,  is  supported  by  the 
evidence.     (McKissick    Cattle    Co.    ▼.    Alsaga,    380.) 

4.  Rights  of  Ripabian  Owners. — If  a  person  be  a  riparian  owner 

or  his  lands  are  riparian  to  a  flowing  or  any  stream,  he  is, 
ex  necessitate,  entitled  to  exercise  riparian  rights,  unless  he  has 
by  his  own  acts  divested  himself  of  such  rights  or  otherwise  suf- 
fered the  loss  of  them.     (Id.) 

5.  Effect  of  Change  of  Channel. — ^When,  solely  by  an  act  >f 
Providence,  the  channel  of  riparian  waters  has  been  so  changed 
as  that  such  waters  cease  to  flow  over  and  across  the  lands  of  % 
riparian  owner,  the  owner  of  such  lands  loses  the  role  of  * 
riparian   owner.     (Id.) 

6.  Loss  of  Ripabian  Rights  by  Avulsion  —  Right  to  Restore 
Waters  to  Original  Channel. — ^While  a  riparian  owner,  having 
lost  his  rights  as  such  by  avulsion,  may  ditch  the  water  back  to  its 
original  channel  if  he  does  not  delay  doing  so  beyond  a  reason- 
able time,  in  restoring  the  water  to  its  original  channel,  he  will 
not  be  permitted  to  disturb  the  rights  of  appropriators,  nor  has 
he  the  right  to  go  upon  the  lands  of  others,  without  their  consent 
or  acquiesceoce,  and  build  thereon  dams  and  ditches,  or  oilher, 
whereby  he  may  restore  the  lost  waters  to  their  original  bed.  (Id.) 

WILI^.    See  Contracts,  21,  23. 

WORKMEN'S  COMPENSATION  ACT. 

1.  Quarrels  Between  Employees — Liability  of  Employes  fob 
Injuries. — Injuries  suffered  by  employees  due  to  quarrels  between 
themselves  may  not  be  made  the  basis  of  compensation  under  the 
Workmen's  Compensation  Act,  except  where  the  fellow-employee 
committing  the  injury  did  so  while  in  an  intoxicated  state  of 
fren^  and  passion,  which  was  his  habitude  and  which  rendered 
it  unsafe  for  him  to  be  permitted  to  work  with  his  fellow- 
employees,  and  which  condition  was  knoi^n  to  his  employer,  or 
where  the  injured  employee  was  the  superior  in  rank  to  the  one 
causing  his  injuries,  and  the  assault  arose  out  of  an  attempted 
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WORKMEN'S  COMPENSATION   ACT    (Contiinied). 

exercise  of  discipline  on  the  part  of  the  saperior  employee.  CXiUii- 
ber  Co.  t.  Industrial  Ace.  Com.,  ISl.) 
2.  Compensation  of  Waited — Inclusion  of  Tips. — ^Under  the  WorV- 
men'i  Compensation  Act,  as  amended  in  1915,  the  Industrial  Aeei*. 
dent  Commission,  in  computing  the  aUowance  to  an  injured  em- 
ployee, may  take  into  consideration  the  amount  received  hj  such 
employee  in  tips.     (Hartford  Co.  t«  Industrial  Aee.  Com^  543.) 

WBIT  of  BEYIEW.    See  CertiorBiL 


